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657. marg. 1.8. from the bottom; for palantine” 


read ** palatine“ 
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ARGUED and DETERMINED 


IN TW E 
Court of KING's BENCH, 
I N 


Hilary Term, 


In the Twenty-Ninth Year of the Reign of GeoRoe III. 


* 


Mt w BURN againſt LAN GLE T. 


HAMBRE ſhewed cauſe againſt a rule for judgment as 
in caſe of a nonſuit. The plaintiff had carried down his 
cauſe for trial at the laſt Spring Aſſizes, when it was made a 
remanet by the defendant's conſent on certain conditions; one 


of which was that Sir J. Pennyman, one of the plaintiff's wit- 


neſſes, ſhould be examined on interrogatories. Afterwards, on 
an application being made to him for that purpoſe, Sir F. 
Pennyman refuſed to be examined, and informed the plaintiff 
that he would not even attend at the next aſſizes. Juſt be- 
fore the laſt Summer Aſſizes the plaintiff's attorney told the 
defendant that the cauſe would be tried at the enſuing aſſizes, 
by which the defendant inſiſted he was not bound, no formal 
notice of trial having been given. Chambre contended that, 
as the plaintiff had complied with the terms of the 14 Geo. 2. 
c. 17. by carrying the record down to trial once, the Court 
could not make this rule abſolute; and that the defendant 
might himſelf have carried down the record the ſecond time. 
King v. Pippett, ante 1 vol. 492. And he obſerved that it was 
owing to the defendant's refuſing to accept an informal notice 
of trial that the cauſe was not tried at the laſt aſſizes. 

Mood, in ſupport of the rule, ſaid this caſe was diſtinguiſh- 
able from that of King v. TOO for there the plaintiff was 
Vor. III. nonſuited 
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January 234. 
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nonſaited on the firſt trial, and was out of court: but here 
the plaintiff never was out of court. And if the refuſal by the 
plaintiff's witneſs to attend the trial were to be allowed as a 
ſufficient excuſe for not carrying the record down according 
to the practice of the court, it might be uſed as an engine 
of delay in a variety of caſes, and defeat the object of the ſlatute. 
The plaintiff might have ſulpæna d him; and if the witneſs did 
not attend, he might have proceeded againſt him in the regu- 
lar way. | 

Lord Kenyon, Ch. J.— This is not to be diſtinguiſhed from 
the caſe of King v. Pippett; for when the nonſuit in that caſe 
was ſet afide by this court, the plaintiff was reſtored to the 
ſame fituation in which he was before he was nonſuited. 
This rule therefore muſt be diſcharged : and as the defendant, 
who makes this application, was the cauſe of the record's not 
being carried down the ſecond time, I think he ſhould pay 
the coſts of the motion. 

ASHHURST, J.—of the ſame opinion. 

BuLLER, J.— The defendant's counſel is not quite correct in 
ſaying that in the caſe of a nonſuit the plaintiff is out of court. 
I remember a caſe many years ago, where on a motion by Mr. 
Morton for judgment as in caſe of a nonſuit, Lord Mans- 


field ſaid it was very extraordinary to ſuppoſe the plaintiff out 
of court when he is-nonſuited ; for if he is nonſuited by a 


miſtake of the judge at the trial, he could not afterwards 
move to ſet it aſide unleſs he were in court. Now with re- 
gard to this caſe, there is a determination of an earlier date 
than that of King v. Pippett, to the ſame effect. Such a caſe 
is not within the act; for the terms of it are complied with 
by the plaintiff's carrying the record down to trial once. Af- 
ter that the defendant ſhould carry down the record by pro- 
viſo: and if he had done fo in this caſe, no inconvenience 
could have happened ; becauſe then the plaintift muſt have ap- 
plied to put off the trial on account of the abſence of a ma- 
terial witneſs. 


GRrosr, ].—of the fame opinion. 
Rule diſcharged with coſts. 
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LzemMan againſf GoulTyY and Another. 


HIS was a rule calling on the plaintiff and the Rev. G. 
Sandby, D. D. vicar-general and official principal of the 
epiſcopal conſiſtorial court of the biſhop of Norwich, to ſhew 


cauſe why a writ of prohibition ſhould not iſſue to prohibit 


that court from holding further plea of the matters there de- 


pending between the parties, 
The defendants, who were churchwardens of St. Andrew's 


Norwich, were cited on the 26th of March 1788, in the biſhop's 
court to exhibit, on oath, a true account of all ſums of money 
which they had received, and paid, in the execution of their 
office from Eaſter 1787 to that time. At a ſubſequent court, 
held the 29th of April following, they gave in their accounts 
verified by oath. On the 18th of June objections were taken 
to two articles of the account; one of 6/. 11 J. 6 d. for lettering 
and gilding the pew doors; and the other 6/7. 105. charged as paid 
to the chief conſtable, and not relating to the office of church- 
warden; which were diſallowed. 
to pay 12/. 15. as the balance of their accounts, and 13s. 44, 


nounced them contumacious, and excommunicated them. At 
2 court held on the firſt of Augu/t 1788, it was alleged that the 
plaintiff was preſent at a veſtry meeting of the pariſhioners of 
St. Andrew's on the 12th of March 1788, when the church- 
wardens' accounts were produced and allowed, and that the 
plaintiff and the reſt of the pariſhioners had ſince paid the ſums 
rated on them; and that the ſum charged to have been paid to 
the conſtable was an annual ſum, which the churchwardens for 
the time being appeared to. have regulzrly paid. The ſuggeſtion 
ſtated that it appeared to the judge of the {piritual court, by the 


account delivered in by thedefendants on the 29th of April, that 


it had been allowed and approved at the veſtry meeting. 

Mingay, Gibbs, and Hay, now ſhewed cauſe, and admitted 
that the judge of the ſpiritual court had done wrong in pro- 
nouncing the fentence which he had given, but inſiſted that 
that was a matter of appeal, and not a ground for a prohibition. 
It appears that the eccleſiaſtical court had original juriſdiction 

over 


Then they were admoniſhed 
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as coſts; and for not appearing at a ſubſequent court on the 
23d of Ofober 1788, and obeying the monition, the judge pro- 
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over the ſubje& matter, and that a ſentence has been pronounced, 
after going through the regular ſtages of the proceedings in that 
court. The ground of the application ſeems to be that part of 
the ſuggeſtion, which ſtates that the accounts had been allowed 
by the veſtry. But if that fact be true, it ſhould have been 
pleaded by the defendants in the eccleſiaſtical court ; and.if ſuch 
plea had been rejected, or if the fact of the plea had been de- 
nied below, in either caſe the application for a prohibition would 
have been well founded. But they have omitted that opportu- 

nity of taking advantage of ſuch a defence, And this is not 

like the caſe of Adams v Ruage, 17 Vin. Abr. 599. 8. n. (a) 

becauſe here the meeting was held a month before Eaſter, when 

the accounts were not completed, nor could they conſequently 

have heen allowed, 

Partridge, in ſupport of the rule.— Although the ſpiritual 
court had original juriſdiftion in this matter to compel the de- 
fendants to deliver in an account, yet they had no authority to 
pronounce a ſentence, or to take any farther ſtep. But they have 
notwithſtanding taken upon themſelves to examine the account 
and to determine what articles were proper and what unreaſon- 
able; and by ſo doing they have unqueſtionably exceeded their 
authority (5). 

Law, and Cooper, on the * ſide were ſtopped by the Court. 

Lord KEN VON, Ch. J.— When the churchwardens had de- 
livered in their accounts, they had done every thing which the 
ſpiritual court had a power of enforcing. There was then an 
end of the juriſdiction of that court; it was funtus officio. The 
general grounds of a prohibition to the eccleſiaſtical courts are 
either a defect of juriſdiction, or a defect in the mode of trial. 
If any fa& be pleaded in the court below, and the parties are at 
iſſue, that court has no juriſdiction to try it, becauſe it cannot 
proceed according to the rules of the common law; And in ſuch 
caſe a prohibition lies. Or where the ſpiritual court has no 
original juriſdiction, a prohibition may be granted after ſentence. 
But where it has juriſdiction, and gives a wrong judgment, it 
is the ſubje& matter of appeal, and not of prohibition, This 
doctrine was laid down in the caſe of Symes v. Symes, 2 Burr. 
813, Now in this caſe, with reſpe& to the compelling of a 
production of the churchwardens' accounts, the ſpiritual court 
had 2xclufive juriſdiction: but there their authority ceaſed ; and 


(a) 2 Str. 1133. S. C. (b) Vid. Wainwright v. Pag ſhaw. 2 Str. 074. 
| _ every 
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every thing which they did afterwards was an exceſs of juriſ- 
diction, for which a probibition ought to be granted, 

A$SHHURST, J.—lt ſeems that the ſpiritual court have ex- 
ceeded their juriſdiction, and therefore a prohibition ſhould be 
granted. They had a right to compel the churchwardens to 
deliver in their account, but when that was done, they could 
take no further cognizance of the matter. 

BuLLER, J.— This is a motion for a prohibition after ſentence, 
in which caſe we cannot go out of the proceedings to ſec 
whether the ſpiritual court had any juriſdiction. But I think 
it does appear on the face of theſe proceedings that the court 
below had no authority to give the ſentence which they have 
given; and upon that ground a prohibition ought to be grant- 
ed. If the eccleſiaſtical judge give a wrong ſentence on the 


merits, where he has juriſdiction, that is only the ſubject mat- 
ter of appeal, and not of a prohibition. But where it appears 
on their own proceedings that they had no Juriſdiction, there a 
prohibition is the proper remedy. 

GRross, J.— Of the ſame opinion. 


Rule abſolute. 


PETRIE ui tam againſt WIT E. 


HIS was an action of debt for bribery in the year 1780, 

on the 2 Geo. 2. c. 24. The declaration was delivered 
in May 1782, to which the general iſſue was pleaded in Trinity 
term 17823; in which term the plaintiff gave notice of trial for 
the next ſummer aſſizes: but the record was not carried down 
to trial till the ſummer aſſizes 1988, when it was tried before 
Buller, J. at Sarum, and a verdict given for the plaintiff for two 
penalties. In Michaelmas term laſt, Rooke, Serjeant, obtained a 
rule to ſhew caule either why the verdict ſhould not be ſet aſide 
and a new trial granted, or why all further proceedings ſhould 
not be ſtayed. This motion was founded on the 11th ſection 
of the 2 Geo. 2. c. 24. which provides“ that no perſon ſhall be 
made liable to any incapacity, diſability, forfeiture, or penalty, 
by that act impoſed, unleſs proſecution be commenced with- 
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ed his coſts, The defendant ſhall have the benefit of the act, though he do not claim it as ſoon as 


he might: for his application is not to the favour, but to the juſtice of the court. 


If the 


plaintiff do 


not proceed to trial till ſix years after iſſue joined, and aſſign no reaſon for it, the court will conſider 
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© in two years after ſuch incapacity &c, ſhall be incurred, or 
* in caſe of a proſecution the ſame be carried on without wilful 
« delay.” | 

Lawrence, Serjt. Burrough, Burke, Dallas, and Gibbs, now 
ſhewed cauſe againſt the rule; and infiſted, 1ſt. That the latter 
part of the 11th ſection of 2 Geo. 2. c. 24. was ſo explained by 
the g Geo. 2. c. 38. as not to attach on the preſent caſe, or to 
afford any legal defence to this defendant ; or, 2dly. If it did, 
that this application came too late. As to the firſt: Theg Geo. 
2. c. 38. after reciting the 11th ſection of the 2 Geo. 2. c. 24., 
and alſo reciting that proſecutions may be commenced by ſuing 
out writs againſt the perſons ſo offending within two years after 


| incurring any incapacity &c. impoſed by that act, and the per- 


ſons ſo ſuing out ſuch writs may delay to ſerve the ſame without 
giving the defendants any notice thereof, by reaſon of which 


practice the ſaid proviſion for limiting the time for the proſe- 


cution of perſons ſo offending may be evaded; for explaining 
and amending the ſaid proviſion, enaQts ** that no perſon ſhall be 
* made liable to any incapacity Cc. unleſs ſuch perſon has been 
* or ſhall be actually and legally arreſted, ſummoned, or other- 
« wjſe ſerved with any ſuch original, or other, writ or proceſs 
*« within the ſpace of two years after any offence againſt the 
&« ſaid act has been or ſhall be committed.” So that the legiſla- 


ture here explained what they meant by“ wilful delay” in the 


former ſtatute ; and they gave a full remedy to the whole miſ- 
chief. The grievance complained of was the concealment of the 
writ, after it was ſued out, to anſwer improper purpoſes: but 
that grievance does not exiſt in the preſent caſe, becauſe the 
writ was ſerved within the time ſpecified. The object of the 


legiſlature was to convey early notice of the proſecution to the 


defendant ; after which he might compel the plaintiff to pro— 
ceed by carrying down the record himſelf to trial, or he might 
non pros the plaintiff for not proceeding. It is clear therefore 
that the concealment of the writ was what was meant by 
*« wilful delay” in the former ſtatute; fince that is the miſchief 
againſt which the legiſlature provided, and no other inconve- 
nience could ariſe to a defendant. Secondly, But even ſuppoſing 
*« wilful delay” meant any delay in any ſubſequent ſtage of the 
proceedings, the defendant's application now comes too late; 
for either it is a defence in law given to him by the ſtatute, and 
he ſhould have pleaded it, or it is a matter of favour which the 

2 5 Court 
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Court in their diſcretion may refuſe, as the defendant might 
have applied ſooner. If it be a defence in law, the defendant 
ſhould put it on the record, that, in caſe either party is diſ- 
ſatisfied with the judgment of this Court, he may have recourſe 
to a writ of error. But if this Court in a ſummary manner 
now determine it finally, a Court of Error cannot have any op- 
portunity of reviſing the judgment. If the matter atiſe before 
plea pleaded, it would be evidence on the plea of nil deber, as 
in the caſe of uſury or other penal action, when, if it were re- 
jected by the judge, or it had not it's full operation given to it, 
the party might tender his bill of exceptions. If it ariſe 
afterwards, it might be pleaded puis darrein continuance; on 
the trial of which the party would alſo have an opportunity 
of tendering a bill of exceptions, It ſeems to be a doube 
whether any thing was meant by *©* wilful delay” but ſome mat- 
ter, which, if true, would have entitled the defendant to judg- 
ment againſt the plaintiff; which judgment would be a defence 
to any ſubſequent proceeding againſt him. For this ſhould re- 
ceive the ſame conſtruction as the 23d ſection of 11 Ges. 2. c. 19. 
which authoriſes the ſheriff to take replevin bonds,” conditioned 
for proſecuting the ſuit 10775, ect and without delay: but 
there is no inſtance of ſuch a bond having been enforced 
but by a party who had obtained judgment below. Nei- 
ther ought the rule to be granted if this be conſidered as 
an application to the favour of the court; becaule it was in the 
defendant's power to take advantage of this objection at ſeveral 
different periods: he might have moved for judgment as in 
caſe of a nonſuit, for not proceeding to trial according to the 
practice of the court after iſſue joined ; or when, after a year's 
delay, the plaintiff gave a term's notice of his intention to 
proceed, he might have applied to the Court to ſtay the proceed- 
ings. And the rule, that a party, who applies for a favor, 
muſt come to the court in the ficſt inſtance, holds with pecu- 
liar force in this caſe where the perſon applying ſtands convicted 
of an heinous offence, It has been repeatedly held that the 
Court will not grant a new trial for the purpoſe of letting the 
party into a defence which he might have made at the firſt 
trial. Ford v. Tiiley, Salk, 653. Cooke v. Berry, 1 Will. 98. 
Git v. Maſon, ante 1 vol. 84. And the caſe of the Queen v. 
The Corporation of Helſton (a) is particularly ſtrong ; where, 


(2) 10 Med. 202. 
the 
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the counſel having waved taking advantage of a point of law 
at the trial, the Court refuſed to grant a new trial in order to 
let them into the objection. There would alſo be great in- 
convenience in countenancing applications of this ſort ; for the 
defendant would permit the plaintiff to incur the expence of a 
trial, and take the chance of a verdi& in his favor, and if he 


did not ſucceed there, would then bring forward this objection. 


Many of the arguments apply equally againſt the motion to ſtay 
the proceedings as againſt granting a new trial. 

Rooke Serjt. Jekyll, and Luders, who were to have argued i in 
ſupport ef the rule, were ſtopped by the Court. 

Lord Kenyon, Ch. J.— The rules reſpecting the granting 
or refuſing new trials are as has been ſtated at the bar; and, in 
ordinary caſes, a perſon who has an opportunity of making a 
defence at the trial, which he neglects to do, is not intitled to 


: 2 new trial in order to let him into that defence. Then it has 


been ſaid that this is an application to the favour of the Court: 
but I do not ſee it in that light. It is an application to the 
ſound diſcretion of the Court, which diſcretion muſt be guid- 
ed by the fair conſtruction of the act of parliament on which 


the motion is founded. If it were a matter of mere arbitrary 
favor, I ſhould have no great inclination to grant it to a man 
who has violated the laws of his country by committing 


bribery in the manner in which the defendant has done. The 
queſtion ariſes on the eleventh ſection of the 2 Geo. 2. c. 24. 
which provides that no perſon ſhall be liable to any incapacity, 
penalty, &c. unleſs proſecution be commenced within two years, 


or in caſe of a proſecution the ſame be carried on without . wilful 


delay. Now the firſt part of this clauſe has received an ex- 
planation by the 9 Geo. 2. c. 38. as far as it goes: but at the 
ſame time that it explains part of that clauſe in favor of the 


party proſecuted, it does not deprive him of the advantage of 


that defence which was introduced in the ſecond branch of 
that proviſo. Then what are the facts of this caſe? It is ſtated 


that the offence was committed in September 1780; and it is 


diſcloſed by the affidavit that this cauſe was commenced in May 
1782, and that the defendant did every thing which he was 
then called on to do, by pleading i in Trinity term 1782. And 
though a notice of trial was given for the then next Summer 
Aſſizes, yet in point of fact it was not then tried ; and the 


next ſtep taken by the plaintiff was not until after a ſuſpenſion 
3 of 
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of fix years, during all which time it was competent to the 
plaiatiff to have brought the defendant to judgment, Now 
this is primd facie a wilful delay; at leaſt till it is anſwered. 

But it has been ſaid that if this objection had been made at the 
tria}, the plaintiff might have rebutted it by ſhewing how the 
delay aroſe : but he might equally have accounted for that de- 
lay now. Some anſwer ſhould have been diſcloſed by the plain- 
tiff now, as that the defendant was abroad, which might have 
been a reaſon for ſuſpending the operation of the law till his 
return, from the riſk of the unneceſſary expence in caſe the 
defendant was not forth-coming if judgment were obtained 
againſt him. But no explanation of that ſort has been attempt- 
ed, and the fact remains uncontradicted and totally unexplain- 
ed. There cannot be a ſtronger inſtance of wilful negle& than 


this. And indeed this ſeems to be a wiſe proviſion in the law ; 


for it ought not to be permitted to parties to keep proſecutions 
in their power to be moulded for particular purpoſes. If a 
man proſecute for the ſake of juſtice, it ſhould be done im- 
mediately, The public are intereſted in proſecutions of this 
kind; for, beyond the penalty incurred, diſabilities of a pub- 
lic nature attach on a defendant : he is diſabled from voting 
for members of parliament, and of holding any corporate of- 
fice, A doubt has been ſuggeſted at the bar as to the manner 
in which the defendant ſhall take advantage of this delay, I 
ſhould be defirous that my opinion ſhould not be concluſive 
on the parties, if there were any mode by which our judgment 


could be reviewed in a court of error: but I do not ſee how 


that can be effected. I am clear that we ſhould not permit the 


plaintiff to proceed to judgment and execution; and unleſs ſome 


method can be pointed out by which this queſtion can be put 
in a courſe of reviſion by a ſuperior tribunal, I muſt reſt ſatis- 
fied with ſaying that, after conſidering the act of parliament, 
I am of opinion that that branch of the rule for ſtaying the 
proceedings muſt be made abſolute. 

ASHHURST, J,— The Court are bound by the act 6f Par- 
liament: for it ſays, that no perſon ſhall be liable to any 
penalty, unleſs he be proſecuted within two years, and that pro- 
ſecution be carried on without wilful delay. The ſtatute is im- 
perative on us; we have no diſcretion when the facts are diſ- 
cloſed. Now it appears that in this caſe there was a delay 
of fix years, which muſt be taken to be wilful, unleſs ſome 


Vor. III. . D 8 good a 


9 


1789. 


LYSIS 


PeTrRIE 


again 
WAI rz. 


y 
2 
ö 


CASES IN HILARY TERM 


good reaſon can be aſſigned for it: but no excuſe has been given 
for not bringing this to trial ſooner. My only doubt is with 
regard to the mode of giving this relief: if any method were 
ſuggeſted by which the party, diſſatisfied with our judgment, 
could have an opportunity of carrying this queſtion to a court 

of error, I ſhould be deſirous of adopting it, | 
Bur I ER, J.—There are two points extremely clear; the 
firſt, that the laſt part of the eleventh ſection of the 2 Geo. 2. 
c. 24. is not repealed z and ſecondly, that this is not an appli- 
cation to the favor, but to the juſtice, of the Court. Then it is 
to be conſidered what is the meaning of the latter part of the 
proviſo in the 2 Geo. 2.; for that will go a great way to ſhew in 
what mode this delay is to be taken advantage of by the defend- 
ant. The words of it are, © unleſs the proſecution be carried 
* on without wilful delay.” Now what is meant by wilful 
delay in carrying on a ſuit in a court of law neceſſarily de- 
pends on the practice of that court in which it is commenced, 
The legiſlature has. thought fit to leave it to the diſcretion of 
the Court to judge, according to the practice of the court, 
whether there be any wilful delay or not. And I am of opinion, 
that if this objection had been made at the trial, I could not 
have entered into it there. Suppoſe this action had been tried 
by a judge of any other court, he could not have been ſuppoſed 
to be cognizant of the practice of this court upon which this 
queſtion turns. But, beſides, the matter now ſuggeſted is irre- 
levant to the iſſue ; for on the plea of nil debet no matter could 
be given in evidence which aroſe after it was pleaded; it is 
totally out of the iſſue, and therefore not the ſubject of enqui- 
ry at the trial. Then there is no other way of taking advantage 
of the proviſo in this act of parliament, but by an application to 
the Court. Such an application might indeed have been made 
before, but I cannot ſay that it comes too late now. In mere 
matters of practice, delay is an anſwer to any objection of 
irregularity : but it cannot extend to a caſe like the preſent, 
where the legiſlature has ſaid that, if one party be guilty of a 
wilful delay, the other party ſhall not be puniſhed-; ſo that this 
application may be made any time before judgment. Then the 
only queſtion is in what mode this ſhall be done. There is 
nothing in the act to enable the Court to give judgment for the 
defendant, and I doubt therefore whether we can do it: if we 
did, the coſts muſt follow; but that we are not authoriſed to 
| do 
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do by the act. This is not like the caſe put of an action for 


uſury: that is an action given to a common informer, and no 
debt ariſes till the proceſs be ſued out; ſo that unleſs the writ 
be ſued out within two years, no debt exiſts, and the defend- 
ant may take advantage of it on the plea of ni debet. But 


in aſſumpfit where a debt exiſts, although fix years have 


elapſed ſince the promiſe, the defendant muſt plead the ſtatute 
of limitations if he with to take advantage of the plaintiff's 
delay. There is this diſtindion between thoſe two caſes ; in 
the onc no debt ariſes unleſs the action be commenced within 
two years, and therefore it is evidence on the general iſſue; but, 


in the other, the defence cannot be taken advantage of unleſs it 


be pleaded. The caſe of a replevin bond, which has been men- 
tioned, bears no analogy to the preſent. It has never been de- 
cided what ** delay” means in that ſtatute: nor is it neceſſary ; 
for in replevin both parties are actors, and either may carry on 
the proceedings ; ſo that as the defendant has the ſame * 
that the plaintiff has, the queſtion cannot ariſe. 

Gross, J.— The queſtions here are, firſt, Whether the 
plaintiff, under the circumſtances diſcloſed to the Court, is en- 
titled to judgment; and 2dly, If he is not, in what manner this 
Court ought to interfere, As to the firſt, no perſon, who reads 
this act of parliament, can entertain a doubt for a moment. The 
great object of the act is to prevent bribery, and to prevent it 
by taking care that proſecutions which are commenced ſhall not 
be hanging over the heads of the perſons accuſed, and which 
are not intended to be proſecuted afterwards, In order to en- 
courage proſecutions on this act, rewards and temptations 
are held out to proſecutors : but the ſtatute at the ſame time 
directs that, if the proſecutions be not carried on without wil- 
ful delay, the forfeitures ſhall not be incurred, Whoever 
looks at this a& of parliament muſt ſee that the Legiſlature has 
anxiouſly endeavoured to encourage ſpeedy proſecutions, for 
which purpoſe wilful delay is provided againſt. The Legiſlature 
by this meant that perſons ſhall not pretend to proſecute, who 
did not intend to proſecute with gfech. The terrors of pro- 
ſecutions on this act hanging over the head of a party accuſed, 
pending a general election, may be extremely dangerous; and 
they may be converted to improper purpoſes. And the policy of 
the ſtatute would be entirely defeated, if no advantage could be 
taken of delay. Now in this caſe iſſue was joined, and notice 
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of trial given, in 1782, and no farther ſtep was taken in the cauſe 
for ſix years. Then the queſtion is, Whether this is not wil- 
ful delay? The ſtatute does not mean perverſe delay; but 
every delay which the plaintiff cannot account for to the ſatis- 
faction of the court in which the action is commenced. If the 
Court ſee that the action might have been proſecuted in a more 
ſpeedy manner, and no reaſon is aſſigned for it, ſuch a plaintiff 
is undoubtedly guilty of wilful delay: ſuch is the preſent caſe, 
and I think this muſt be taken to be wilful delay within the 
ſtatute. But it has been ſaid that this part of the proviſo 
has been repealed by the 9 Geo. 2. c. 38.: but, ſo far from 
that, I think the latter act ſtrengthens the former clauſe. It 
dires that the plaintiff ſhall not only /ue out, but ſerve, his 
writ on the defendant within two years ; it means to throw 
an additional onys on the proſecutor. The next queſtion is, 
ſuppoſing the plaintiff to have been guilty of wilful delay, 
how the objection can be taken advantage of by the defendant. 
On this head, I own I bave had {ſerious difficulties ; I agree 
that, if any mode can be ſuggeſted by which the objection 
can be ſtated on the record, it is very proper to be done. I 
alſo agree, that it could not have been taken advantage of at 
the trial for the reaſons given by my brother Buller. Then 
the remaining queſtion is, Whether the defendant is now too 
late in his application? The plaintiff, having been guilty of 


that delay, has done that which is contrary to the ſtatute, and 


for which the Legiſlature bas ſaid he ſhall not recover. If he 
were to recover, theſe diſabilities would attach on the defend- 
ant, which the act of parliament ſays ſhall not under theſe cir- 
cumſtances. I conſider it not as a matter of favor, but of 
juſtice, and of law, that the plaintiff ſhall not recover; to pre- 
vent which we may interpoſe, as was done in Sutton v. Biſhop (a), 
by making a rule to ſtay further proceedings. 

That part of the rule for a new trial was diſcharged, and the 
other for ſtaying the proceedings was made abſolute. - f 

The plaintiff's counſel then moved that the proceedings 
ſhould be ſtayed on the defendant's paying the coſts of the trial, 


which was refuſed. 
(a) 4 Burr, 2287. 
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Dor on the Demiſe of Joux SHORE againſt ee, 
POR TER. Jan. 27th. 


HIS was an action of ejectment for a meſſuage, cottage, I the caſe 
and half an acre of land, brought upon the demiſe of na, 
abn Shore, adminiſtrator of the effects and credits of William 8 
Shore, deceaſed ; which demiſe was laid in the declaration to partie: 
commence from the firſt of March, in the 27th year of the Pate. id the 


teaant die 


reign, &c. to have and to hold the ſaid premiſes ſor ſeven years, intetare, his 
&c. To this the defendant pleaded not guilty: and at the — — 
trial leaſe, entry, and ouſter, being confeſſed, the plaintiff pro- * 2 
duced one William Shore as a witneſs, who gave evidence as which bis 85 
follows: The premiſes did belong to me, I granted a leaſe 1 
* to the defendant; Villiam Shore was under-tenant to him; lese of uch 
he paid me the rent reſerved by Porter's leaſe two or three: 3 — 
times; he paid to Lady- day 1786. William Shore died the decade in as 
«« 31ſt of October 1786. Porter accepted the deceaſed as his — 
« tenant on my recommendation. Porter paid me rent while vet 
s the deceaſed was in poſſeſſion, and told me I need not take 
«© the trouble of coming over to him, but receive the rent of 
« the deceaſed. The deceaſed came in in the ſummer of 1780; 
«© my rent was due every Ledy-day.” The plaintiff alſo proved 
the letters of adminiſtration duly taken out. To this evidence 
the defendant demurred, and the plaintiff joined in demurrer. 

Palmer, in ſupport of the demurrer, contended that the leflor 
of the plaintiff had not ſuch a quantity of intereſt as would ſup- 
port a demiſe for ſeven years. As no leaſe in writing was pro- 
duced from the defendant to the inteſtate, and no duration of 
the time of the demiſe given in evidence, it mult be taken to 
have been a parol demiſe, and that the inteſtate was only a te- 
nant from year to year. It is material then to conſider what 
intereſt the adminiſtrator of a tenant from year to year has in 
the premiſes. That muſt either be to the end of the current 
year, or at moſt during ſuch time only as the inteſtate had an 
indefeaſible intereſt, which could not at any rate extend be- 
yond the ſubſequent year. For the adminiſtrator holds en- 
tirely in autre droit, and not as aſſignee of the term. This 
point aroſe in a caſe of Mackay executor of Durnow v. Mack- 
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1 789. retb, adminiſtrator of Sir F. Shelley (a). That was an action of 
— covenant, on the firſt count in which no queſtion aroſe applica- 
Dor ble to this point: The ſecond count ſtated a demiſe from 
— Harvey to Durnow his executors, &c. dated goth September 
1769, from Mrichaelmas in the ſame year for one year, and fo 
from year to year as long as both parties ſhould pleaſe; and 
then ſtated a demiſe from Durnow to Sir J. Shelley, &c. To this 
there was a demurrer; in ſupport of which it was contended, by 
Baldwin, that the intereſt which Durnow had in the land was 
pot ſuch as was tranſmiſſible in law to his executors, for in the 
caſe of a parol demiſe, the intereſt ceaſed on the death of either 
party, unleſs in the middle of a year, and then it held no longer 
than to the end of the year. Vood on the other fide obſerved, that 
the demiſe to Durnow was not a mere perſonal demiſe, but was 
to him, and his executors, &c. from year to year, for fo long time 
as he, bis executors, &c. ſhould pleaſe. Lord Mansfeld ſaid, 
„% you have cured our only difficulty by ſtating how the leale is 
« ſet out. The defendant ſhall not be permitted to deny his 
« landlord's title after enjoyment.” And afterwards he ſaid ; © The 
« demiſe in this caſe was not determined by the Sore of the 
« leſſee, The diſtinction is this, if it be a mere perſonal demiſe 
* from year to year as long as both parties ſhall pleaſe, it deter- 
* mines at the end of the year after death without notice; but 
« when it is extended to cxecutors Sc. it cannot 8 
* without legal notice.” And judgment was given for the 
plaintiff on the ſecond count. And the caſe of Gulliver v. 
Burr (6), is to the ſame effect as far as it goes; for there the 
Court doubted whether, in caſe of a tenancy from year to year, 
where the leſſee died, a month's notice to his executor: to quit 
before the end of the year was not ſufficient, Theſe caſes go to 
ſhew that the repreſentative of the perſon deceaſed does not 
ſtand in the ſame ſituation in point of intereſt as the deceaſed 
himſelf did. It is alſo highly unreaſonable that an adminiſtra- 
tor ſhould have any other intereſt than the indefeafible intereſt 
which the inteſtate had at the time of his death; for if he does 
not enjoy the property beneficially, he cannot be charged as 
aſſignee but merely as adminiſtrator, and conſequently cannot be 
charged at all if he has no aſſets. Beſides it may ſo happen that 
à conſiderable time may elapſe between the death of the inteſtate 
and taking out letters of adminiſtration; during all which 
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time it will not be in the power of the landlord to give notice 
to quit. Then the queſtion is, whether, in ejectment brought 
by a tenant againſt his landlord, the demiſe can be laid for a 
longer term than the tenant has in the premiſes? This will de- 
pend upon the conſideration of the authorities in point; upon 
.analogous caſes ;.or upon principles of juſtice and general conve- 
nience. Firſt as to the authorities: in Roe v. Williamſon (a), 
which was an ejectment, wherein the plaintiff declared upon a 
leaſe for five years, and it appeared that the leſſor of the plain- 
tiff had only a leaſe for three years, the Court held this declara- 
tion ill, as reported by Keb/e, and that the plaintiff could have 
no judgment. Levinz indeed only ſays, that Lord Ch. J. Hale, 
and Vylde, were of this opinion, and that Twy/den ſeemed of a 
different opinion. But the reaſon given by the Court was, that 
if the leſſor of the plaintiff recovered, he would have the land for 


they, the defendant may have the reverſion after the three years 
are expired. Now that is expreſsly ſtated to be the caſe here, 
therefore the reaſon of that applies with peculiar force to the pre- 
ſent. - And though the caſe of Bedford leſſee of Caruther v. Den- 
dien (b) ſeems contrary; yet the reaſon, given by Lord Mansfield 
why the plaintiff ought to recover in that caſe, ſhews that the 
preſent plaintiff is not entitled. For upon a ſimilar objection 
being taken his lordſhip over-ruled it, ſaying, if the leſſor of the 
plaintiff have a title, though but for a week, he ought to recover; 


for the true queſtion in an ejectment is who has the poſſeſſory 


right. Now here it ſufficiently appears that the leſſor has no poſ- 
ſeſſory right in the premiſes, as the indefeaſible intereſt of the in- 
teſtate, which alone could deſcend upon him, is expired. There 
are alſo many caſes in ejectment analogous to the preſent, wherein 
the plaintiff is obliged to ſet out his intereſt truly; as in 6 Co. 
14.; where judgment was given againſt him, becauſe he had 
declared on a joint demiſe of the tenant for life, and the rever- 
ſioner. So where the plaintiff had declared upon a joint demiſe 
of tenants in common. 2 Wilſ. 232. Show. 342. Again if the 
-demiſe be laid even a day before the title accrued, the plaintiff 
cannot recover, although he is clearly entitled to the poſſeſſion; 
becauſe he would recover a greater intereſt than he is intitled to. 
Upon the ſame notion is the practice founded of ſtaying judg- 
ment as to the recovery of poſſeſſion after verdict, where it ap- 
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pears by affidavit that the title is fince expired. And in Ce. 
Litt. 285. it was aid, if in ęjectione firme the term expires. 
pending the ſuit, yet the action ſhall proceed for damages only. 
Thruftout v. Grey, 2 Stra. 1056. The only exception to the 
rule ſeems to be where the leflor of the plaintiff may recover an 
aliquot part upon a demiſe of the whole (2). Then as to. the 
reaſon of the thing: to ſupport the action the plaintiff ought 
to be entitled to all the conſequences which follow from a re- 
covery in the action; he ſhould therefore be entitled to the 
poſſeſſion for the term declared for, which he clearly is not ia 
this caſe. The leſſor, if he ſucceed, will be in a better ſitua- 
tion than if he had declared upon his own title. He may take 
out execution at any time during the term; and will be en- 
titled to damages during the whole of that time in an action for 
meſne profits: for in ſuch an action there are only two objects 
of enquiry; the length of time, and the value of the premiſes. 
2 Burr. 665. 
Law, contra, was ſtopped by the Court. | 
Lord Kexyon, Ch. J.—The leſſor of the plaintiff, who is 
the adminiſtrator of William Shore, claims as tenant from year 
to year the property which is the ſubject of this ejectment. And 
the firſt queſtion is what title is proved to have been in MVilliam 
Shore at the time of his deceaſe, by the evidence ſtated on this 
record? And I think that the only inference to be drawn from 
it is, that he had that intereſt which his adminiſtrator ſays he 
had, namely, a tenancy from year to year ſo long as both parties 
pleaſed. As between the original parties, as long as both of 
them lived, he could not have been diſpoſſeſſed without fix 
months notice ending at the expiration of a year. But it is 
argued that, though this was the intereſt which William Shore 
had, a different intereſt devolved on his perſonal repreſentative, 
On this queſtion I do not know how to ſtate a doubt. For this 
was a chattel intereſt from year to year as long as both parties 
pleaſed ; and it ſeems clear to me that whatever chattel the in- 
teſtate had muſt veſt in his adminiſtrator as his legal repreſenta- 
tive. Then it is ſuppoled that ſome inconveniences may reſult 
from ſuch a determination: but | fee none; and many inconve- 
niences might attend a different decifion, The tenancy from 
year to year ſucceeded to the old tenancy at will, which was at- 
tended with many inconveniences. And in order to obviate 
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them, the courts very early raiſed an implied contract for a 
year, and added that the tenant could not be removed at the 
end of the year without receiving fix months previous notice. 
And all the inconveniences which ariſe between the original 
parties themſelves, and againſt which the wiſdom of the law 
has endeavoured to provide by railing the implied contract, 
exiſt equally in the caſe of their perſonal repreſentatives. Then 
is there any objection in point of form againſt the plaintiff's 
recovering in this ejectment? The intereſt of the plaintiff 
cannot be in any manner affected by the length of time ſtated 


ia the declaration in ejetment ; the whole of which is an abſo- 


lute fiction. And this fiction does not even affect the caſe of 
an action for the meſue profits, The caſe, cited from Levinx, 
is entitled to greater conſideration than that in Keb/e, who was 
a bad reporter : and according to the former report the queſ- 
tion was adjourned ; and Tuiſden, J., who was. a very able 
lawyer, was of a different opinion from the two other Judges ; 
beſides, theſe kind of proceedings were not then fo well un- 
derſtood as they are at this time. And the doQtrine in Keb/e has 
been entirely exploded of late years. Therefore I am of opinion 
that there is no ground for either of the objections. 
ASHHURST, J. BULLER, J. and GRosx, J. concurring, 
| Judgment for the plaintiff. 


| Nzzor arainff Wartacz and Others, Alſignees of 
5 REILx and Coblixs, Bankrupts, To Error. 


THIS was an action upon the caſe, in the Court of Common 
Pleas, And the declaration, after ſtating the trading by 

the bankrupts, the petitioning creditor's debt, the commiſſion 
of bankrupt, the appointment of the plaintiffs as aſſignees; 
that the three meetings were appointed ; at the firſt of which Rei- 
iy ſubmitted to be examined; but Collins, not being prepared, 
prayed time, which was given him; that at the adjourned 
meeting Collins was charged by the plaintiffs with having re- 
ceived divers ſums of money on the partnerſhip account, which 
he had not accounted for, when the commiſſioners required him 
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A promiſe 
made by a 
friend of the 
bankrupt, 
wen he was 
on his laſt 
examination, 
that, in con- 
ſideration | 
that the aſ- 
ſig nees and 
commiſſion- 
ers would for- 
bear to exa- 


mine him 
touching cer- 
f , tain ſums 
which he was charged with having received and not accounted for, he would pay ſuch ſums as the bank- 
rupt had received and not accounted for, is void, as being againk the policy of the bankrupt laws, 
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to render a true account of the ſums which he had received on 
the partnerſhip account, and in what manner he had diſpoſed 
of the ſame, and were'then about to examine him in due form 
of law, and to compel him to make a full diſcloſure touch- 
ing the ſame; proceeded to ſtate that in confideration that the 


_ plaintiffs, at the ſpecial inſtance and requeſt of the defendant, 


would forbear to proceed to have the examination of the ſaid 
Collins taken by and before the commiſſioners concerning the 


faid ſums which had been received by the faid Collins on the 
' partnerſhip account, and which had not been duly accounted 


for by him to the partnerſhip, and in what manner he had 
diſpoſed of the ſame; and that the commiſſioners would ac- 
cordingly forbear and deſiſt from taking ſuch examination; he 
{the defendant) undertook and faithfully promiſed the plaintiffs, 
as aſſignees, to pay to them all ſuch ſums of money which 
Collins had received on the partnerſhip account, and which had 
not been accounted for by him to the partnerſhip. The plain- 
tiffs then averred that they, confiding in ſuch promiſe, did for- 
bear, and have always forborne to have ſuch examination taken 
before the commiſſioners &c. ; and that the commiſſioners did 
forbear and deſiſt from taking ſuch examination Cc. The decla- 
ration then ſtated that Collins had at the time of the making of 
ſuch : promiſe received divers ſums of money amounting in the 


whole to a large ſum of money, to wit, 1000 J. on the part- 
nerſhip account, and which had not been by him duly account- 


| ed for, which the plaintiffs demanded of the defendant, who 


refuſed to pay, Cc: There were other counts for money paid, 


laid out, and expended, money had and received; and on an 


account ſtated. | | | 
The defendant pleaded the general iſſue; and a verdict was 
given for the plaintiffs for 8 52 J. A motion was afterwards 


made in the Court of Common Pleas to arreſt the judgment, 


which was refuſed, The defendant then brought a writ of 
error, alleging that the conſideration of the promiſe in the 
firſt count was illegal, and void in law. 

This matter was argued laſt Michaelmas term by Noce. Serjt, 
for the plaintiff in error; and Wood for the defendants in error; 
and on this day by Law for the defendants : Erſtine was to 
have argued for the plaintiff in error, but was ſtopped by the 
+ - 3 | 5 i 5 
Arguments 
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Arguments for the plaintiff in error. 

The conſideration is bad in law on two grounds; iſt, it is nu- 
gatory ; and 2dly, it is againſt the policy of the bankrupt laws. 
As to thefirſt; it is nugatory in this reſpe&, the defendant derives 
no advantage from it, either to. himſelf or his friend the bank- 
rupt. The object was to ſave the bankrupt's credit, and to 
ſtop all further examination: but the defendant's promiſe 
could not have that effect; for the creditors were not bound 
by the forbearance of the aſſignees, and they might have inſiſted 
on a further examination of the bankrupt. The aſſignees had 
no authority to enter into ſuch an agreement. They cannot 
bind the creditors in any reſpect but by virtue of certain acts 
of parliament : they could not ſubmit matters to arbitration 


without the. aſſiſtance of the 5 Geo. 2. c. 30. And under that 


ſtatute the creditors cannot give them a general power to carry, 
on ſuch ſuits, or refer ſuch matters to arbitration, as they ia 
their diſcretion ſhall think fit : but a meeting muſt be appoint- 
ed to conſider of each particular ſuit, pr each particular arbi- 
tration. . Ex parte Whitchurch. 1Atk. 91. But the ſtatute 
5 Geo. 2. c. 30. takes no notice of fuch a caſe as the preſent. 
And even though a meeting had been called, and a majority 
of the creditors had conſented to the agreement in queſtion, 
fill it would not have been obligatory on the defendant, fince 


no conſideration paſſed to him. In Harvey v. Gibbons (a), where 
the plaintiff declared that he, being bailiff to J. S. the defend- 


* in conſideration that he would diſcharge him of 20. due 

to F. S. promiſed to expend 400. in repairing a barge of the 
plaintiff's z after judgment below for the plaintiff, this Court 
reverſed it, the conſideration being illegal, for the plaintiff 
cannot diſcharge a debt due to his maſter. 80 in this caſe the 
aſſignees could not diſcharge this right of examination which 
the creditors had; therefore the conſideration is illegal, It is 
no anſwer here to ſay that the bankrupt has not been examined; 
for if the aſſignees could not bind the creditors, there was no 
conſideration to the defendant at the time; and their ſubſe- 
quent conduct cannot alter the agreement. This is like a caſe 


in 1 Ro. Abr. 23. pl. 29. where the conſideration, that the 


defendant would make the plaintiff a leſſee at will, was held 
bad, becauſe he. might immediately afterwards determine it. 
wa, this agreement is againſt the policy of the bankrup 
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laws, which require a full diſcloſure of the bankrupt's effects. 
This diſcloſure is for the benefit of the creditors; therefore the 
aſſignees cannot wave it, and take the ſeeurity of a ſtranger. 
Such agreements may be an inlet to infinite fraud; the aſſignees 
may themſelves be corrupt, or the ſtranger inſolvent. And it 
may not only be prejudicial to the creditors, but may afford 
protection to offending bankrupts. The afhgnees are culpable 
in ſtopping an examination on ſuch grounds: It is even like 
compounding felony. The law attends to the policy of all con- 
fiderations. Wagers are not in themſelves bad, but are only fo on 
account of the impolicy of the particular wager. 80 money, 
which was paid in order to obtain a bankrupt's certificate, was 
recovered back, becauſe it was againſt the policy of the bank. 
rupt laws. Smith v. Bromley, Dougl. 671. n. So where a per- 
ſon promiſed to indemnify a gaoler if he would permit a pri- 
ſoner to eſcape out of execution, the promiſe was held to be 
void, as being againſt the policy of the law, not becauſe it was 
againſt the ſtatute 23 Hen. 6. c. 9. Martyn v. Blithman, Yelv. 
197. Beſides the creditors are thereby placed under greater 
diſadvantages than they would otherwiſe be; for they are more 
likely to come at the true ſtate of the bankrupt's eſtate by ex- 
amining him upon oath, and under the peril of his life, than by 


any other precarious evidence which they might bring forward as 


againſt the defendant. If then this promiſe be againſt the po- 
licy of the bankrupt laws, it cannot be enforced in a Court of 


law. 


Arguments for the defendants in error. 
This queſtion is argued as if the conſideration were bad on two 
grounds; iſt, thatitis nugatory ; and 2dly, that it is againſt the 


policy of the bankrupt laws. As to the firſt ; the conſideration is 


ſuppoſed to be bad, becauſe it is not beneficial either to the bank- 
rupt, on whoſe account the promiſe was made, or to the perſon 
making it: but it is not neceſſary that either ſhould receive any 
benefit from it. If it were inconvenient to the aſſignees, or 
if they were induced to forbear to do an act, which they would 
otherwiſe have done, it is a ſufficient conſideration. But it is 
not true that this is not a benefit to the bankrupt himſelf; 


for he was relieved from the pain of a public expoſure in his 


Examination before the creditors. Where forbearance is the 


conſideration for a promiſe, it is ſufficient if it be inconvenient 
to the party making it; as a forbearance to exerciſe a right of 
common 
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common, even. though the party had no cattle to put in, 


or a waver of any advantage even for a day. Though the for- 


bearance in this caſe cannot be limited; for where there is a 
promiſe of forbearance without limitation, perpetual forbear- 


ance is intended. 1 Ro, Abr. 45. But though the aſſignees 
waved the benefit of a perſonal examination in this caſe, they 


reſerved every other mode of obtaining a diſcovery of the bank- + 
rupt's effects. This is not like the caſe of Martin v. Blithman 


(a), where money was paid to procure a gaoler to diſcharge his 
priſoner out of execution ; becauſe that was injurious to the 
creditor: but this is beneficial to the creditors, ſince they were 
to receive the whole amount of thoſe ſums for which the 
bankrupt had not accounted. Neither is it fimilar to the caſe 
of compounding felony, to which it has been compared, unleſs 
the prevention of a crime be like the concealment of one whea 
committed. Nor can this caſe be affected by that, ex parte 
Whitchurch (5), where it was held that the creditors cannot 
give a general power to compound debts: for this was not an 
agreement to take part of the debt, but to receive the whole 
without abatement, which may be done without the ſanction 
of the creditors. The ſecond objection is made on a ſuppoſi- 
tion that the creditors may be injured by the commiſſioners for- 
bearing to examine the bankrupt perſonally : but if the amount 
of the ſums received by the bankrupt can be diſcovered by any 
other means, this objection is removed. Now the declaration 
| ſtates that the bankrupt had received divers ſums of money 
amounting in the whole to. a large ſum of money, to wit, 
1000 J.“ This then is a charge of a miſapplication of a defi- 
nite ſum. The allegation is, not that he was required to give 
in an account of all ſums which he was ſuppoſed to have re- 
ceived, but of ſums which he bad actually received. Under this 
allegation evidence might have been given of ſpecific ſums re- 
ceived by the bankrupt ; and, as this is after verdict, the Court 
will intend every thing to have been proved to ſupport it. The 
argument of the plaintiff in error ſeems to proceed on an idea 
that the afſignees waved all right of inquiry: but nothing 
more than the viv4 voce examination of the bankrupt before 
the commiſſioners was waved ; for he is ſtill open to inquiry by 
a bill in equity where every queſtion, and under the ſame penalty 
upon concealment, may be aſked as on a parol examination. It 
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has alſo been argued that the aſſignees had no power to make 
this agreement, becauſe they were acting in a public truſt, But 
their duty is of a private nature: they are merely truſtees for 
the benefit of the creditors, and they may do every thing for 
the ceflui que truſt which he himſelf could do. And as this 
agreement would probably promote the intereſt of the creditors, 


they were at liberty to exerciſe a diſcretion upon that probabi- 
lity. The caſe of Smith v. Bromley does not affect this queſ- 


tion, for there the promiſe was expreſsly prohibited by ſtatute, 
Lord KEnYoN, Ch. ]J.—The queſtion is whether the ver- 
dict can be ſuſtained on the promiſe laid in the declaration? 
And I am clearly of opinion that it cannot, I do not ſay that 
this is audum pattum: but the ground on which I found my 
judgment is this; that every perſon, who in conſideration of 


| ſome advantage either to himſelf or to another promiſes a be- 


nefit, muſt have the power of conferring that benefit up to the 


extent to which that benefit profeſſes to go; and that not only in 
fact, but in law. Now the promiſe made by the aſſignees in 


this caſe, which was the conſideration of the defendant's pro- 


| miſe, was not in their power to perform; becauſe the commiſ- 


fioners had nevertheleſs a right to examine the bankrupt, And 


no colluſion of the aſſignees could deprive the creditors of the 


right of examination, which the commiſſioners would procure 
them. The aflignees did not ſtipulate only for their own acts, 
but alſo that the commiſlioners ſhould forbear to examine the 
bankrupt : but clearly they had no right to tie up the hands of 
the commiſſioners by any ſuch agreement. And if any propoſal 
of that ſort had been made to the commiſſioners, they, as acting 
in a public duty, would have been guilty of a breach of that 


duty in acceding to it. But it has been argued that after ver- 


dict ſomething may be intended to ſupport it: but I do not 


| fee what we could preſume in this caſe to ſupport the verdict. 
It is impoſſible to ſay that the bankrupt had only received a 


certain ſum ; for then we muſt ſappoſe that the plaintiffs had 
proved a negative, If they had not precluded themſelves from 


any further examination, circumſtances might have led to ſuſpect 


that further ſums might have been diſcovered on a future exa- 


. Mination. Then it has been ſaid that the creditors would not 


ſaffer any inconvenience from this agreement not to examine 
the bankrupt, becauſe by another mode of examination, by a 
bill in equity, they might have obtained @ full diſcloſure, 
— | But 
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But my experience in that Court does not ſuggeſt the poſſibility 
of filing ſuch a bill in equity: And if there could be ſuch a bill, 

it cannot be contended that an anſwer to a bill in Chancery i is 
as likely a mode of obtaining a diſcovery, as a vivd voce exa- 
mination before the commiſſioners. But the principal objection 
to the conſideration of this promiſe i is that it is contrary to the 
policy of the bankrupt laws. Theſe laws, which have been re- 
viſed and corrected as much as human wiſdom will permit, 
have pointed out certain modes of examination which the 
Legiſlature has entruſted to certain perſons acting for the benefit 
of the creditors ; all which might be put an end to by an 
agreement of this ſort and without the conſent. of the com- 
miſſioners or the creditors.at large, Therefore I am clearly of 
opinion that the conſideration, which was held -out to the de- 
fendant below, was ſuch as the plaintiffs had no power to offer. 
If the creditors indeed had been called together, and they 
had conſented to the agreement, that might perhaps have al- 
| tered the caſe: but they muſt have been convened by an ad- 
vertiſement in the public papers for that particular purpoſe. 
For it was repeatedly determined by Lord Hardwicke that, a 
general power given to the aſſignees to compound debts was riot 


ſufficient; but the creditors muſt be called together to conſider 
of each particular caſe, 


ASHHURST, J.—In order to found a conſideration for a pro- 


miſe, it is neceſſary that the party by whom the promiſe is made, 
| ſhould have the power of carrying it into effect; and ſecondly 

that the thing to be done ſhould in itſelf be legal. Now it 
' ſeems to me that the conſideration for this promiſe is void on 
both theſe grounds. The affignees have no right to control 
the diſcretion of the commiſſioners ; and it would be criminal 
in them to enter into ſuch an agreement; becauſe it is their 
duty to examine the bankrupt fully, and the creditors may call 


on them to perform it. And for the ſame reaſon the thing to 


be done is alſo illegal. The examination of the bankrupt on 
_ cath is a ſecurity which the Legiſlature has given for the bene- 
fit of the creditors ; and therefore even if the commiſſioners had 
joined in this agreement, that would not have bound the cre- 
ditors. And it would be highly inconvenient if the perſonal 
examination of the bankrupt were to be diſpenſed with, becauſe 
no other examination would be fo ſatisfactory as that which is 
giren under fo ſeyere a ſanction. But it has been ſaid that 
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ſuch an agreement as the preſent is not prejudicial to the cre- 
ditors ; becauſe, ſo far from compounding, it is an agreement 
to pay the whole debt: but that is begging the queſtion ; for 
if the bankrupt had been examined, ſomething might have ap- 
peared, which is now concealed, and that what the aſſignees 
conſidered to be the whole debt in truth was not ſo; in which 


caſe the agreement would have amounted to a compounding of 
the debt, which they cannot do without the conſent of all the 


creditors, However we are not to argue from particular caſes, 
but from principles of general convenience; and this certainly 
might be made a colour for fraud. Then it was ſaid that it muſt 
now be taken, after verdict, that the ſum for which the bank- 


rupt had not accounted was aſcertained: but the contrary is 


rather to be inferred ; becauſe the declaration ſtates that there 
were large ſums which the bankrupt had not accounted for, 
and that the aſſignees were proceeding to examine him, which 
could not have been neceſſary if the- ſum had been already 


known. Therefore on the whole I think the conſideration 


for making the promiſe is void, as it may eventually be a fraud 
on the creditors, as it would be ſetting a bad precedent, of 
which a corrupt and improper uſe may be made. in future, 
and as it may be a fraud on the bankrupt laws in general. 
BuLLER, J.— The firſt ground of objection, which has been 
taken, is that the conſideration for the promiſe is not ſufficient 
to ſuſtain it at common law. Now ſo far the argument for the 


defendants is well founded, that by the rules of the common law 


if there be a benefit to be derived to the defendant, or an 
advantage to the plaintiff, that is a ſufficient conſideration 
for a promiſe. But that is perfectly immaterial in the 
preſent caſe. The real objections to this action are, firſt, 
that the conſideration for this promiſe is void, as being 
contrary to the ſpirit of the bankrupt laws; and 2dly. 


That it is void, as the promiſe was obtained by the aſ- 


fignees, who had a power over the plaintiff in error, whoſe . 
friendſhip for the bankrupt was worked upon, ſo that the con- 
tracting parties were not [Wh equal terms; both theſe objections 


apply ſtrongly againſt the preſent action. As to the firſt : The 
Legiſlature has anxiouſly provided that the creditors ſhall have 
the full examination of the bankrupt as to the ftate of his effects 
and the diſpoſition of them. By the 5 Geo. 2. c. 30. the bank- 
rupt is bound to give that fatisfaction; and — are other parts 


of 
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of that act material to be attended to in this caſe, The twelfth 1789 
ſection provides that the bankrupt ſhall not be entitled to a wo 
certificate in certain caſes, if he has given 100 J. to any child in Nzzor 
marriage, without having ſufficient at that time to pay his cre- W 
ditors; or if he has gamed to a certain amount; or loſt 100 J. in Error. 
by any ſtock-tranſactions. Now ſuppoſe in this caſe that the 
bankrupt came within any of theſe proviſions, it cannot be per- 
' mitted to the aſſignees, or to a friend of the bankrupt, to pro- 
tet him from that inquiry, and to impoſe on the great ſeal in 
obtaining his certificate under circumſtances which the Legiſla- 
ture bas ſaid ſhall preclude him. On this record the Court 
cannot ſee what the real fituation of the bankrupt was, but only 
that great pains have been taken.to conceal it. This is there- 
fore contrary to the policy of the bankrupt laws. Then, if the 
ſituation of the contracting parties be conſidered, the caſes of 
Smith and Bromley (a), and Cockſhot v. Bennett (5), go the 
length of determining that this action eannot be maintained ; 
for the parties to the contract were not upon an equality. One 
perſon ſhall not have it.in his power to take an undue advantage 
of another who is actuated by motives of friendſhip, and who 
therefore cannot reſiſt the temptation laid in his way. On both 
-theſe grounds | am of opinion that this action cannot be ſuſtain- 
ed. Then it remains to be conſidered whether any thing can 
be intended after verdict to ſupport this promiſe. It has been 
ſaid by the counſel for the defendants in error that the .credi- 
tors.cannot poſlibly ſuffer by this agreement, becauſe they muſt 
be taken to have received all that was due from the bankrupt : 
but ĩt appears that that ſum was not aſcertained, nor could it be 
without the perſonal examination of the bankrupt, The pro- 
miſe then amounts only to this, that if the aflignees would ſkreen 
the bankrupt from any examination, he would pay whatever 
they could prove to be due, when no means were left by which 
the amount could be proved. According to a note which I 
have ſeen of what paſſed in the Court of Common Pleas, there 
was another ground for their determination; namely, that after 
verdict the Court might intend that this agreement was made 
with the conſent of all the creditors. But I doubt whether, 
even if that had been ſo ſtated, it would have ſupported the 
promiſe in point of law: but I do not think it can be intended. 
After verdict every thing ſhall be intended which the allega- 
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tions of the record require to be proved, but there is nothing an 
this record which imports ſuch a conſent. 

Grose, J,—Two objections have been taken to this record; 
firſt; That the promiſe is nudum pactum; and 2dly ; That the 
agreement is contrary to the policy of the bankrupt laws. I 
purpoſely avoid ſaying any thing on the firſt point, becauſe it is 
more material to the Public, that this ſhould be deter- 
mined on the ſecond broad ground, which if not tenable, 
one of the great objects of the bankrupt laws would be defeated. 
Now it is only neceſſary to read the record in order to ſee that this 
promiſe cannot be maintained. The declaration, after ſtating all the 
proceedings, and that the bankrupt on his laſt examination was 
charged with having received divers ſums of money which he 


had not accounted for, and that the commiſſioners were about to 


examine him as to thoſe ſums, ſtates that in conſideration that 
the aſſignees would forbear to examine him concerning the ſums 
which he had not accounted for, and in what manner he had 
diſpoſed of the ſame, the defendant promiſed to pay ſuch ſums as 
he had received and had not accounted for. Then conſider the 
conſequence of this promiſe as to one of the chief ſtatutes reſpec- 
ting bankrupts. The firſt ſection of the 5 Geo. 2. c. 30. requires 


that the bankrupt ſhall in his examination diſcloſe all his per- 


ſonal and real eſtate, and how he has diſpoſed of it, except in 
two particular inſtances. The obvious purpoſes of that clauſe 
are, firſt, that the creditors ſhall have the full benefit of all the 
property which belonged to the bankrupt, and next, that they 
may ſee whether the bankrupt is a proper object of the twelfth 
ſection of that act, which enacts that perſons who have loſt 
certain ſums by gaming &c. ſhall not be entitled to a certificate. 
Therefore it is the duty of the commiſſioners and the aſſignees 
to inquire into theſe facts; for if, on ſuch examination, they 
ſhould diſcover that the bankrupt has diſpoſed of his property 
by gaming or by any of the modes there ſpecified, he is not 
ſuch a perſon as the legiſlature intended ſhould have the benefit 
of that ſtatute, Then this promiſe was to induce the affignees 
and the commiſſioners to forbear doing their duty, With re. 
ſpe to the ground on which the Court of Common Pleas went, 
namely, that after verdict it might be intended that the agree- 
ment was made with the conſent of the creditors; I think we 
cannot intend it from any thing which is ſtated on the record. 


But even if ſuch conſent had appeared, I am of opinion that 
2 they 
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they could not have ſtopped the examination of the bankrupt ; 
becauſe the public, as well as the creditors, have a right to know 
how the bankrupt has diſpoſed of his property, The creditors 
are only intereſted as far as reſpects the payment of their debts: 
but the public are intereſted in knowing whether the bankrupt 
ought to be reſtored to his former credit by obtaining his cer- 


tificate, It has been contended that the creditors are not injured 


by this agreement ; but it is a detriment to the public, which is a 
matter of greater importance. And the principle of the caſe cited 
from Ye/verton applies ſtrongly to the preſent ; that was a bribe 
to induce a gaoler to act contrary to his duty; and this may be 
a bribe to the aſſignees to forbear doing their duty. But the 


principal objection which I make to this action is the injury to 


the public in permitting this kind of agreement to prevent the 
examination by the commiſſioners; and if this action could be 
maintained, it would repeal many of the ſalutary proviſions 


of the ſtatute of 5 Geo. 2. c. 30. 
Judgment reverſed. 


BEN T againſt Bax ER and Another in Error. 


HIS was an action of aſſumpſit on a policy of aſſurance 

brought in the Court of Common Pleas, to which the 
defendant pleaded the general iſſue. At the trial before Lord 
Loughborough at the Guildhall vittings, the counſel for the de- 
fendant below produced one George Boraden an inſurance broker 
as a witneſs, to prove circumſtances tending to ſhew that the 
under-writers on the ſame policy were not liable to pay the loſs ; 
who being ſworn ſaid, that he was employed as a policy-broker 
by the plaintiffs to procure the policy of aſſurance in the de- 
claration mentioned to be ſubſcribed by. the defendant and the 
ſeveral other perſons, whoſe names are ſubſcribed thereto as 
aſſurers. And that he, as ſuch policy broker, procured the 
ſame to be ſubſcribed by the defendant as an aſſurer for 100/. 
in ſuch manner as in the declaration is in that behalf mention= 
ed; and that he within the ſpace of one hour after the ſaid po- 
licy had been fo ſubſcribed by the defendant, and the other 
perſous, whoſe names are ſubſcribed thereto prior to the witneſs, 
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A broker, 
who under- 
writes a 
policy of in- 
ſucance after 
getting it 
under-writ- 
ten by others, 
is a compe- 
tent witneſs 
for the de- 
ſendant 

in an action 
a gainſt any 
ot thoſe who 
under-wrote 
be ore him. 
nd if he 
had engaged 
to contribute: 
to the de fen- 
dan? coſts, 
and has an ac- 
tion depend- 
ing againſt 
himielt on 
tae ſame po- 
licy, and has 
joined as a 
plaintiff in a 
bill in equity 


for a diſcovery, the objections ariſing from theſe cirenmſtances may be removed by the defendant's 
releaſing him from any contribution to the coſts in law or in equity, and by an offer by himſelf and 
the defendant to pay the coſts in equity, and to diſmiſs the bill as to them; In general a perjcn is a 


competent witnels, unleſs he be intereſted in the event of the ſuit, 
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ſubſcribed the ſame policy for the ſum of 200/. and became 


an aſſurer to the ſaid Peter Baker and John Dawſon ; and that 
an action had been commenced againſt him at the ſvit of the 
Flaintiffs ; and was then depending in his majeſty's court of the 
bench at Weſtminſter, as ſuch aſſurer̃ for the ſaid 200. for and 
in reſpect of the ſaid loſs alleged in the declaration; and in 
which action the ſame queſtion was depending as in this action 
againit the defendant ; and that he expects to contribute to the 
expence of defending this action againſt the defendant. And 
alſo that he, together with the defendant, and ſeveral other 
under-writers upon the ſame policy, had filed a bill in equity 
in the court of Exchequer againſt the plaintiffs, for a diſcovery 
of divers matters reſpecting the policy and aſſurance, for the 
purpoſe of avoiding the ſame, and allo praying to be relieved. 
againſt the ſame ; which bill in equity was then depending in 
the court of Exchequer, And thereupon the counſel for the 
plaintiffs on behalf of the plantiffs did then and there before 
the ſaid chief juſtice object to the admiſſion of the ſaid George 
Bowden as a witneſs, and did then and there inſiſt that he was 
not a competent witneſs on behalf of the ſaid defendant upon 
the iſſue joined between the ſaid parties; whereupon the ſaid 


defendant and his attorney produced a releaſe duly executed by 


them to the ſaid George Bowgen of all demands for any propor- 


tion or contribution of any coſts, either at law or in equity, to 


be paid by him the ſaid George Bowden ; and it was then and 
there offered, on the behalf of the defendant and the witneſs by 
their attorney, to pay to the plaintiffs the coſts of the ſuit in 
equity, and that they would at their own expence procure the 
bill in equity to be diſmiſſed as to them; but which offer the 
faid plaintiffs did not accept, alleging that the ſaid ſuit was ſtill 
depending, and there were other plaintiffs therein beſides the de- 


fendant and George Buden; whereupon the ſaid chief juſtice did 


then and there refuſe to admit the evidence of the ſaid George 
Bawgen ſo offered as aforeſaid, And the counſel for the de- 


fendant then excepted to the opinion of the chief juſtice ; inſiſt- 


Ing that the ſaid George Bowden was a competent witneſs for the 
defendant touching the matters in queſtion. The whole of this 
proceeding appeared on the bill of exceptions, which was ten- 
dered to and ſigned by Lord Loughborough. And it having 
been removed into this Court by a writ of error, and errors aſ- 
figned, it was now argued by Chambre for the plaintiff in error, 


Arguments 
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Arguments for the plaintiff in error, 

There ſeemed to be three objections to the competency of 
the witneſs. iſt, That he had a direct intereſt in the ſuit, in- 
aſmuch as he expected to contribute to the coſts of it. 2dly, 
That he had an intereſt in the queſtion put to him, as being an 
under-writer on the ſame policy. zdly, That he had a collateral 
intereſt, ariſing from his being a party to a ſuit in equity, which 
might be affected by the deciſion of this ſuit. In anſwer to 
the firſt: primd facie every witneſs muſt be taken to be com- 
petent till the contrary appears : The plaintiff therefore ſhould 
have ſhewn fome fact in this caſe to diſqualify the witneſs. It 
ſhould have been ſtated that the witneſs was under Jome engage- 
ment to contribute to the coſts ; whereas it only*appears that he 
expected ſo to do, which may mean a voluntary act. But even 
if there were any objection on this head, it was entirely cured 
by the releaſe which was executed by both the defendant in the 
action and his attorney. As to the ſecond objection; the general 
rule appears from R. v. Bray (a), and Abrahams v. Bunn (5). 
to be that a witneſs is competent, unleſs he has an intereſt in 
the event of the ſuit; though there are indeed exceptions to that 
rule, one of which is ſuppoſed to be that of an under-writer on 
the ſame policy in any action brought on that policy. Bat it 
is not neceflary to contend here'that this is not an exception to 
the rule, becauſe it does not apply to this witneſs. He was not 
originally an under-writer on the policy for himſelf, but acted 
as agent for the perſons for whom the policy was effected. 
And when he had diſcharged his duty as agent, he was a com- 
petent witneſs for each party: then he could not by any act of 
his own diveſt the parties of that right which they had in his 
teſtimony ; till leſs could he do this by any act in concurrence 
with the aſſured themſelves. In ſome cafes, even though a per- 
ſon has an immediate intereſt in the fuit, he muſt be admitted 
a witneſs from neceſſity; as where an agent of one perſon pays 
money to another, the agent is actually intereſted in proving 
the payment, as he thereby diſcharges himſelf to his principal. 
And the admiſſion of this witneſs will not be productive of ſuch 
miſchievous conſequences as the rejection of his teſtimony ; 


becauſe in contracts of this ſort much depends on the repreſen- 


tation of the broker. The third objection cannot be carried 
Farther than the ſecond, becauſe it ariſes from the intereſt which 


(a) Rep. Temp. Hard. 358. | (5) 4 Burr, 2251. | 
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he had acquired to himſelf by improperly ſubſcribing the policy 
after he had acted as an agent between the parties. Beſides it 
has been repeatedly determined that it muſt be a direct, and not 
a conſequential, intereſt only, to render a witneſs incompetent, 
Carter v. Pearce, ante 1 vol. 163. and Batley v. Wilſon, cited in 
Abrahams v. Bunn. And here it is to be obſerved that this 
created no intereſt in the witneſs, nor even any bias on his 
mind; for this record could not affect the ſuit in equity. Here 
too the bill in equity could not have been affected by this verdict 
as againſt this witneſs, if it were obtained on his teſtimony 
alone: for as no man can recover on his own teſtimony, the 
court of equity would oblige him to make out his caſe on other 
evidence. At all events the ſame anſwer may be given to this 
as to the firſt objection, hat it was done away by the offer at 
the trial to diſmiſs the bill as to him and to pay all the coſts. 
Ia Goodtitle v. Welford (a) where the deviſee in remainder of a 
copyhold eſtate was called to prove the ſanity of the teſtatrix, on 
his offering to releaſe all his intereſt to the heir at law he was 
held to be a competent witneſs, although the heir at law refuſed 
to accept the releaſe. 
Arguments for the defendants in error. 
Whatever inconvenience may ariſe to the Public from brok- 
ers under-writing policies of inſurance in their own names, it 
muſt be. remedied by the Legiſlature : but the eſtabliſhed rules 
of evidence cannot be broken. Though Bowden might poſ- 
ſibly have been a competent witneſs to ſome purpoſes, e. g., to 
prove the ſubſcription of any under-writer, becauſe he would 
ſpeak to that fact merely in his character of agent; yet he was 
incompetent for the purpoſe for which he was-called, namely, 
to prove ſomething in which he was equally intereſted with all 
the other under-writers. That intereſt was a fatal objection to 
his teſtimony: And the Court will be the leſs inclined to over- 
rule this objection, becauſe it was in the witneſs's power to 
have removed ſihis incompetency by paying his ſubſcription, It 
was expreſsly determined in Ridout v. Fohnſon (6) that one 
under- writer cannot be a witneſs in an action between other 
parties on the ſame policy. That rule has conſtantly prevailed 
ſince; and it ſhews, that if the witneſs be intereſted in the 
guzftion put to him, it is the ſame objection as if he were in- 
tereſted in the event of the ſuit, There is alſo another rule 
(a) Dougl. 134- (5) Bull, N. P. 283. 
"BY | which 
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which would defeat the evidence of this witneſs, that a party 
ſhall not be permitted to give teſtimony to avoid an inſtrument 


which he himſelf has executed. This was ruled in Walton v. 


Shelly (a), where the witneſs was even called to ſpeak againſt 
his own intereſt : And there the rule reſpecting under-writers 
was recognized. As to the intereſt which it is contended the 


other under-writers had acquired in Bowder's teſtimony ; that ar- 


gument is entitled to little conſideration, for they muſt be all 
taken to have ſubſcribed at the ſame time: and the riſk, and 
the intereſt, of the parties are the ſame. And if the plaintiff's 
argument were to hold, it would become neceſſary to conſider 
at what time the witneſs became intereſted: but it has always 
been held to be a ſufficient objection to a witneſs, that he is 
intereſted at the time of the trial, Otherwiſe the ſame argu- 
ment would alſo apply to the caſe of commoners; and if one 
purchaſed his right of common a ſhort time previous to the 
trial, he might be examined to any matter that aroſe before 
he became intereſted ; fince it might equally be ſaid, that the 
other commoners had acquired a right in his teſtimony, of 
which he could not deprive them by becoming a commoner 
himſelf. As to the caſe of Barlow v. YVaowell (6), where 
Holt, Ch. J. ruled, that a perſon, who made himſelf a party in 
intereſt after a plaintiff or defendant had an intereſt in his teſ- 
timony, could not deprive them of the benefit of his teſtimony, 
as if he be a witneſs of a wager, and afterwards bet on the ſame 
matter: that only ſhews that after the wager he is a competent 
witneſs to prove the contract itſelf, but nothing more. For in 
R-ſcous v. Williams (e), which was an action for money had 
and received againſt the defendant, in whoſe hands a wager 
had been depoſited by the plaintiff and another, it was held 
that a perſon who laid the ſame wager was not a competent 
witneſs for the party on whoſe fide he betted, Now a policy 
of aſſurance may be conſidered as analogous to a wager; and 
cach under-writer has the ſame fort of intereſt which the better 
has in the caſe of a wager. 

Chambre in reply. The caſe of Walton v. Shelley did not 
eſtabliſh as a general poſition, that in no caſe can a witneſs be 
called to invalidate an inftrument which he himſelf has figned ; 
for in a caſe which happened ſoon afterwards at the fittings, 
Buller, J. held, that the rule only extended to /uch inſtruments 

e) 4nte 1 vol. 296. (5) Skin, 586, Bull, N. P. 290. (c) 3 Lev. 152. 
as 
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48 are negotiable ; ſo that it does not apply to a caſe like the 
| preſent. But even if it were to be conſidered as a general rule, 


fill the particular circumſtances of this caſe furniſh an excep- 
tion to it. The caſe in Levinz is contrary to univerſal prac- 


* tice; and is anſwered by the rule laid down in Sinner, which 
is deciſive on this head. It makes no difference here. whether 


the objection to this witneſs ariſes from his being intereſted in 
the queſtion, or in the event of the cauſe; ſince the releaſe 
diſcharged him from every intereſt in both. Beſides, he was 
rejected generally: Now if he were competent to anſwer any 
queſtion, there muſt be judgment for the plaintiff in, error. 
Lord Kenyon, Ch. J. After ſtating the caſe - ſaid the queſ- 
tion is, whether under all theſe circumſtances Boden was or 
was not a competent witneſs, I premiſe with mentioning what 
was ſaid by Lord Mansfield (a) on this ſubject, That ** the 
* g1d caſes, upon the competency of witneſſes, have gone upon 
„very ſubtle grounds. But of late years the Courts have en- 
% deavourcd, as far as poſſible, conſiſtent with thoſe authorities, 


* to let the objection go to the credit, rather than to the com- 


* petency of a witneſs.” And if the opinion of ſo great a judge 
ſtood jn need of any ſupport,. it would bave it from the ſenti- 
ments of Lord Harduicłe, in the caſe of King v. Bray (b), who 
ſaid that whenever a queſtion of this ſort aroſe on which a doubt 
might be raiſed, he was always inclined to reſtrain it to the cre- 
dit, rather than to the competency. of the witneſs, making 
ſpch obſeryations to the jury as the nature of the cafe ſhould re- 
quire. Now fortified with two ſuch authorities as theſe, I have 
no ſcruple in.declaring my concurrence that, wherever there are 
not any poſitive rules of law againſt it, it is better to receive 
the evidence of the witneſs, making nevertheleſs ſuch obſerva- 
tions on the credit of the party as his fituation requires, Then 
it is to be conſidered, what is the queſtion put to a witneſs on 
his voir dire. It is, is he really intereſted in the cauſe ? Some- 
times, indeed, the counſel enter into the detail, and aſk bow he 
is intereſted. But the general queſtion involyes in it all the 
others, and amounts to this, whether the record in that cauſe 
will affect his intereſt? Upon that ground has the caſe. of com- 
moners proceeded : It is very probable that in preſcriptive rights 
of common, other perſons. living in the ſame manor may have 
correſpondent rights: yet, unleſs the queſtion turns on a cuſtom 
(a) Walton v. Shelley, 1 vol, 300. . (6) Rep. Temp. Hard, 360. 
Es on | | equally 
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equally beneficial to them all, the teſtimony of one muſt be ad- 
mitted to prove his neighbour's right. But if the right be 
claimed under a cu/fom that all the inhabitants of the pariſh 


ſhall have a right of common, all thoſe who fall under that 


deſcription are intereſted, becauſe the verdi& in that cauſe may 
afterwards be uſed as evidence to eſtabliſh the ſame right in the 
reſt. 

Now in this caſe, the objections made to this witneſs are re- 
ſolvable into the three mentioned by the plaintiff's counſel. 
Firſt, that he had a direct intereſt ia the ſuit. It is true that he 
had an intereſt when he came into Court to give his evidence by 
virtue of that engagement which he had made : but the bill of 
exceptions alſo ſtates that a releaſe was executed to him, which 
entirely removed that objection. The next objection is that the 
witneſs was party to a ſuit in equity, and that eventually he 
might be liable to the coſts: But no perſon but the plaintiffs 


below could call on him for thoſe coſts; now the defendant be- 


low and the witneſs offered that the bill ſhould be diſmiſſed as 
to them at their own coſts, which however was refuſed : But 
after ſuch a refuſal neither in juſtice or common ſenſe can we 
ſuffer thoſe parties to make the objection. Then the remaining 
objection is that he was an underwriter on the ſame policy. I 
muſt acknowledge that there have been various opinions upon 
this ſubject, and that it is impoſſible to reconcile all the caſes. 
Then we have only to conſider what are the principles and good 


ſenſe to be extracted from them all; I think the principle is this; 


if the proceedings in the cauſe cannot be uſed for him he is a com- 
petent witneſs, although he may entertain wiſhes upon the ſub- 
je, for that only goes to his credit and not to his competency ; 
as where he ſtands in the ſame ſituation with the party for whom 
he is called to give evidence, there is no doubt but that it may 
influence his teſtimony ; or where a father is giving evidence for 
the ſon : but this does not render him incompetent, and ſuch 


circumſtances are always open to obſervation. So here the witneſs 
might have had his wiſhes ; his fituation might have created an 


influence on his mind; but the queſtion ſtill is, whether he 
Was a competent witneſs : on the grounds I have already ſtated, 
I think he was. But there is alſo another reaſon for admitting 
the evidence of this witneſs, on the authority of the caſe in 
Skinner; where it was ruled by Lord Ch. J. Holt, that where a 
perſon made himſelf a party in intereſt after a plaintiff or defen- 
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1789. danthas an intereſt in his teſtimony, he may not by this deprive 
— the plaintiff or defendant of the benefit of his teſtimony, Then 
BesT what was the ſituation of theſe parties? We muſt recolle@ that 
Barra, the broker, who effects the policy, is the witneſs whoſe teſti- 
— mony muſt be reſorted to by both parties in caſe of any diſpute. 
He afterwards ſigned the policy himſelf, which he could not 
have done without the concurrence. of the aſſured themſelves, 
who had before entered into the contract with the defendant be- 
low through the medium of this broker ; and therefore he was 
to be deprived of the benefit of his witneſs by the very act of the 
plaintiffs themſelves who objected to his teſtimony at the trial. 
Then it has been ſaid that a perſon cannot be permitted to give 
evidence to invalidate an inſtrument which he himſelf has exe- 
cuted : but I cannot aſſent to that as a general propoſition. For 
I remember a caſe of a trial at the bar of this Court (a), where all 
the ſubſcribing witneſſes to Mr. Jolliſꝶe's will were permitted to 
give evidence of the inſanity of the teſtator at the time of making 
it. Now in that caſe they came to deſtroy the inſtrument which 
they had atteſted ; and though their teſtimony was ultimately 
diſcredited, yet no doubt was entertained reſpecting their com- 
petency. I therefore entirely agree with the diſtinction taken 
by my brother Buller, that, where a perſon has ſigned a nego- 
tiable inſtrument, he ſhall not be permitted to invalidate it by 
his teſtimony. But that is not the caſe here. However theſe 
are only the ſmall points in the cauſe. And I again recur to 
that which is the principal ground of my opinion, namely, that 
the witneſs was not intereſted in the cauſe then depending, 
neither could the verdict by any poſſibility be produced by him 
in any ſubſequent ſuit. . 
Asnuuks r, J.— There is ſo great a contradiction in deciſions 
reſpecting the boundaries of evidence, that I rather chooſe to 
give my opinion on the particular circumſtances of this caſe than 
to lay down any general rule on the ſubject. The witneſs was 
called to prove that an under-writer on the fame policy was not 
liable, Perhaps in ordinary caſes one under-writer cannot be ex- 
amined as a witneſs for or againſt another on the ſame policy: 
but the particular fituation in which this witneſs ſtood makes a 
great difference; for he had acted as the broker, and could not 
by any act of his own deprive either party of his teſtimony by 
His afterwards ſigning the policy. From the nature of bis fitua- 
(a) Lowe v. Folliffe, 1 Bl. Rep. 365, 
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tion he muſt be the beſt witneſs for many purpoſes ; and if he 
knew of any previous ſecret circumſtances which would invali- 
date-the policy, he was committing a fraud on the reſt of the 
under- writers. And if we were to reject the teſtimony of this 
witneſs, it would be open to this further objection, that the aſ- 
ſured might collude with the broker, after he had obtained other 
ſubſcriptions, and prevail on him to ſubſcribe the ſame policy in 
order to deprive the under-writers of the benefit of his evidence. 

BuLLER, J.—This caſe involves in it the queſtion which has 
been ſo repeatedly agitated in courts of law, what objections go 


to the credit, and what to the competency, of the witneſs; than 


which no queſtion is more perplexed. I believe it was firſt held 
in Ridout v. Jobnſon, that one under-writer cannot be a witneſs 
for another; I have taken great pains (though without ſucceſs) 
to get the real ſtatement of that caſe, becauſe it may perhaps 
have been determined on its own particular circumſtances. 
However, in conſequence of that determination, judges at Ni 


Prius have frequently rejected under-writers as witnefſes ; nor 


is it extraordinary that at Nz# Prius they ſhould have been 
guided by the only caſe upon the ſubjet without much exami- 


nation into the grounds of it, But it is neceſſary now to decide 
the queſtion in a more ſolemn manner. With regard to two of 


the objections, which have been argued at the bar, they are 


not entitled to much conſideration. The firſt of them is that 


the witneſs was intereſted, becauſe he was to contribute to the 
coſts: the releaſe is a clear and decifive anſwer to that. The 


other is that he was liable to pay the cofts in the ſuit 


in equity; and the anſwer to that is that he did every thing 
which he could to diſcharge himſelf from that objection, 
by offering to diſmiſs his bill at his own coſts. The caſe 
of Goodtitle v. Welferd (a) ſhews that if a perſon, who is 


tendered as a witneſs, does every thing in his power to get rid 


of any objection to his teſtimony, it ſhall not be competent to 
the other party by an obſtinate refuſal to prevent his being ex- 
amined. Then the remaining and principal queſtion is whether 
this witneſs, having ſubſcribed this policy as an under-writer, 
has thereby rendered himſelf altogether incompetent; becauſe 
if he were competent to anſwer any queſtions, he ought not to 
have been rejected generally. Then we muſt ſee whether on 
this record the fact to which he was required to ſpeak might be 


ſuch as he was competent to anſwer. On the principle of ne- 
| (a) Doug), 134. 
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ceſſity alone I think this witneſs ought to have been received. 


If the queſtion intended to be put to him were as to any repre- 
ſentation made by him to the under-writers at the time of ſub- 
ſcribing, he muſt be admitted as a witneſs from neceſlity ; for 
he was the only perſon who from the nature of the thing could 
ſpeak to that tranſaction, and as ſuch the under-writers had a 
right to call on him for his teſtimony. For it is ſcarcely poſſi- 
ble that that which he alleged to the under-writers when they 
ſubſcribed could be proved by any other perſon. Beſides it is 
admitted that if he had been called as an agent, he might have 
been examined: now non conſtat but that was the caſe here; 
and as he was rejected generally, the judgment muſt be reverſed, 
On the general ground, whether one under-writer can be exa- 
mined for another who has ſubſcribed the ſame policy, I incline 
to think there is no objection to his competency. When the 
caſe of Walton v. Shelly was argued here, I looked into all the 
caſes on the ſubject, and particularly into thoſe on this head: 
The Court in that caſe approved of what was laid down 
by Lord Hardwicke in R. v. Bray, that it was better to lean 
againſt objections to the competency, and to let them go to the 
credit of the witneſs, The true line I take to be this, it the 


witneſs to gain or loſe by the event of the cauſe ? Now this wit- 


neſs could not gain or loſe by the event of this cauſe, becauſe 


the verdict could not be evidence either for or againſt him in 
any other ſuit. This has been likened to caſes where witneſſes 
have been rejected on the ground, that they ſhall not be permit- 
ted to invalidate inſtruments which they themſelves have ſigu- 
ed: but the ground of that objection is, that it is holding out 
falſe credit to the world, and muſt be confined to negot able in- 
ſtruments. If a perſon were permitted to ſet aſide ſuch an in- 
ſtrument, it would enable him to commit a fraud. But for the 
reaſons which I have ſtated, I think this witneſs ought to have 
been received ; the conſequence of which is that the judgment 
mult be reverſed, and a venire de novo mult iſſue returnable in 


this Court. | | 
GRoss, J.—With reſpect to the general queſtion, whether 


the witneſs's being intereſted in the que/izon put to him 


ſhall render him incompetent, as well as his being intereſted 
in the event of the ſuit ; I think it is better to narrow the ob- 
jection to thoſe caſes where the witneſs is intereſted in the 
event of the cauſe, So much has already been ſaid on this ſub- 

| | ject, 
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je, that I am ſatisfied with declaring my aſſent to the rule that, 
- unleſs the witneſs be intereſted in the event of the ſuit, he ſhall 
be admitted, except in thoſe exceptions which have been eſta- 
bliſhed by ſolemn deciſions. On the other ground that a wit- 
neſs ought to be received from neceſſity, I think this falls 
within the caſe cited of a wager; and whatever may have 
been ſaid in the caſe in Levinz, the caſe in Skinner is a clear 
authority to the general point. And that I find has been fince 
adopted in another caſe of George v. Pearce, before Gould }. 
who held that it was no objection to the competency of a wit- 
neſs, that he had laid a wager on the event of the cauſe. And 
that convinces me that Mr. J. Gould meant to follow the ſame 
rule which had been laid down by Lord Holt in the caſe in 
Skinner, $0 that the rule is, that a perſon, in whoſe evidence 
another has gained an intereſt, ſhall not by his own act deprive 
the other of the benefit of his teſtimony, Now ia this caſe 
the witneſs was the broker who effected the policy, and was 
the only perſon who could ſpeak to many facts material to the 
cauſe. Therefore on this, as well as on the other, ground, I 
think he ought to have been admitted. And if he were compe- 
tent to anſwer any queſtion, he ought not to have been rejected. 


37 
1789. 


— 


Bur. 


againſt 
Baxer, 


ia Error. 


Judgment reverſed ; and a venire de novo awarded. 


DAN D again// SzxTON. 


HIS was an action of treſpaſs vi et armit for beating the 
plaintiff's dog, whereby the dog was hurt and the plaintiff 
loſt the uſe of him. The defendant pleaded the general iſſue. 
On the trial the plaintiff recovered 15. damages ; and Lord 
Kenyon, Ch. J. certified under the 43 Eliz. c. 6. that the da- 
mages were under 40s. | 
Shepherd moved laſt term for a rule to ſhew cauſe why the 
certificate ſhould not be ſet aſide, on the ground that the ſtatute 


only applied to thoſe actions which could be brought in the 


county court, and that of courſe it did not extend to an action 
vi et armis. And a caſe of Delamotte v. Dixon (a) was cited, in 
which Buller, J., under an idea that the ſtatute had been under- 
| Rood to be thus confined, refuſed to grant a certificate, 


(a) Sittings after Mich. 27 G. 3. B. R. 
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Lord Kenyon, Ch. ]J.—lIt ſeems to me that this caſe comes 
within the ſtatute, which extends to all perſonal actions, not 
being for any title of lands, nor for any battery. And on the 
maxim exceptio probat regulam it includes all other actions vi 
et armis, It is true indeed that an action vi ef armis cannot be 
brought in a county court: but there are other inferior courts 
which by charter have a power of trying actions vi et armis. 
But, as ſome of the judges have entertained doubts upon the 
queſtion, take a rule to ſhew cauſe. 

Cauſe was to have been ſhewn this day, but 

The Court were extremely clear on the authorities of Walker 
v. Robinſon (a), White v. Smith (b), and Bartlet v. Robins (c), 
that the ſtatute (d) extended to the preſent caſes; and they 

Diſcharged the rule. 
upon this ſtatute may be granted after the 


| trial of the cauſe, Holland v. Gore, Tr. 
32 Geo. 2. C.B, Sayer on Ce 18, 


(a) 1 Wil/. 93. 2 Str. 1232. 

(5) Cited in 1 Fl}. 94. 

(c) 2 Will. 258. 

(4) It has been holden that a certificate 


The KINO againſf THOMAS Fornner, and 
Others. 


N appeal was made to the Quarter Seſſions of Middleſex 

by John Abrahams, and two other perſons, on behalf of 
themſelves and the reſt of the pariſhioners of Saint Pancras, 
againſt a warrant of appointment made by four juſtices of Thomas 
Forreft, fobn Powell, and one Jones, to be overſeets of the poor 
of that pariſh: and a ſpecial caſe was reſerved for the opinion 
of the court. The appellants exhibited their petition and ap- 
peal, ſetting forth that the pariſhioners of St. Pancras had al- 
ways been accuſtomed to aſſemble in open veſtry on Tueſday in 
Eaſter week, in purſuance of a notice given, for the purpoſe of 
returning proper perſons to the magiſtrates of the diviſion, to 
be by them appointed to the offices of church-wardens, over- 
ſeets, and conſtables. That there being three diviſions with a 
ſeparate overſeer for each, and two or more perſons having al- 
ways been nominated for each divifion, the pariſhioners had 
always proceeded to make their election by voting; and on a 
retura being made by _  veltry clerk of the > proceedings to the 


t magiſtrates, 
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magiſtrates, they had invariably appointed ſuch perſons as had 
the majority of votes. That on Tue/day in laſt Eaſter week a 
number of pariſhioners attended, and fix perſons were put in 
nomination for the office of overſeer for the enſaing year : 
that there appeared for one Hall 136, for Young 118, for For- 
reft 94, and for Powell 79, votes; yet Jacob Leroux, Eſq; an 
acting magiſtrate in that pariſh, who attended the veſtry and 
voted, without waiting for the return, ſigned a warrant appoint- 
ing the ſaid Forreſt and Powell, together with one Jones, over- 
| ſeers for the enſuing year; and then ſent ſuch warrant to three 
other juſtices, that they might fign it; and who ſeparately figned 
the ſame at their reſpective houſes. That the appointment ſo 
made in favor of the perſons in the minority being in direct 
oppoſition to the uſual cuſtom in the pariſh, and without 
any cauſe, inaſmuch. as Hall and Young were in every reſpect 
eligible to the office; and the warrant being alſo illegally 
ſigned; the petitioners conceived themſelves aggrieved. 
On hearing the appeal, it was objected by the reſpondents 
that no ſuch appeal from pariſhioners, not included in the ap- 
pointment, lay; which objection was over- ruled. It was 


admitted by the reſpondents that the warrant was ſigned by 


one of the juſtices, and then ſent by him to the three other 


juſtices, who ſeparately Agned the ſame at their reſpective 


houſes ; and that no two of them had ſigned it in the preſence 
of each other. Whereupon the court of ſeſſions vacated the 


order of the ſaid juſtices. 


A rule having been obtained to ſhew cauſe why the order of 


ſeſſions ſhould: not be quaſhed, 


Erſkine and Marryat were now proceeding to ſhew cauſe in 


ſupport of the order of ſeſſions; but were ſtopped by the Court. 


Fielding and Garrow, contra, abandoned the queſtion relative to 


the uſage which was ſtated in the caſe, becauſe it was in direct 
oppoſition to the 43 Eliz. c. 2. but made two objections to the 
order of ſeſſions. iſt, That nobody but the perſon who was 
appointed overſeer could appeal under the 43 Elix. c. 2. That 
no other line could be drawn, otherwiſe every pariſhioner might 
appeal, and even upon ſeparate grounds; but it never could have 
been the intention of the Legiſlature to open ſuch a door to li- 
tigation. 2dly, The appointment was good, notwithſtanding 
all the magiſtrates did not fign it together. In the caſe of an 

* | order 
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order of removal (a), where the juſtices are to examine into the 
facts and make an adjudication with reſpect to the ſettlement 
of the party to be removed, it is neceſſary that they ſhould act 
together, becauſe they form a court of judicature, and pronounce 
a judgment: but that is different from the preſent caſe, where 
the ſigning of the appointment is a mere miniſterial act. No 
examination of witneſſes takes place; and they merely approve 
of the nomination of the conſtables; which may be done as 
well when they are acting ſeparately as when they are together. 
Lord Kenyon, Ch. }.—The clauſe in the 43 Eliz. is con- 
ceived in the moſt general terms. It enacts that if any perſon 


© ſhall find himſelf aggrieved, &c, he may appeal, &c.” A caſe 


may reaſonably be imagined to exiſt in which the pariſhioners 


would feel themſelves aggrieved by the appointment of over- 


ſeers, when we recolle& the enormous ſums of money which are 


received for the relief of the poor; as for inſtance if the magi- 


ſtrates were to appoint perſons who were inſolvent. As to the 


other queſtion : perhaps at this time of day no great inconve- 


nience would follow from permitting the appointment to be 
made by a ſingle magiſtrate. But we are to decide this queſtion 
on the ſtatute 43 Eliz. c. 2.; the firſt ſection of which expreſsly 
declares, that the overſeers ſhall be nominated by two or more 
juſtices of the peace, whereof one ſhall be of the quorum. Now 
thoſe words are very material in the deciſion of a queſtion arifing 
upon this ſtatute. For though in modern times all the juſtices 
in the commiſſion (except one) are of the guorum, yet at the 
time when that act paſſed, ſome perſons were ſelected on account 
of their ſuperior knowledge and appointed to be of the guorum. 
However I do not wiſh to decide on that ſort of argument. 
But it is admitted that in the caſe of orders of removal they 
muſt act together, and for this reaſon, that they ſhould aſſiſt each 
other, and that the reſult of their conference ſhould be the 


ground of their determination. Now I cannot diſtinguiſh this 


caſe from that. This is not merely a miniferial act: if it were, 
like ſigning a rate, that might perhaps vary the queſtion : but 
it is a judicial act, wherein the juſtices are to exerciſe a diſere- 
tion. And in order to make this a good appointment the juſ- 
tices ſhould have ated together. With reſpect to the uſage 
which is ſtated in the caſe; no queſtion can be entertained 


(a) Vid. R. v. Inhabitants of Cola, St. Aldwin' i, Burr, S. C. 136, 
3 about 
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about it. Becauſe as the ſtatute 43 Elis. commenced in the 
time of legal memory, no uſage can prevail to oppoſe it. 
ASHHURST, J.— The juſtices in appointing overſeers do not 
act miniſterially; the ſtatute has veſted a diſcretion in them, and 
they thould act together. And, it being a matter of diſcre- 
tion, they ſhould confer together for the purpoſe of a commu- 
nication on the ſubje& matter on which they are to determine: 
But this cannot be done when they are not together, and when 
no conference can take place, Oa the other point I agree with 
jy 662 J. (a) The uſage which has been attempted to be {et 
vp in this caſe is contrary to the ſtatute, Neither can any doubt 
be entertained on the queſtion relative to the appeal. As to the 
other point I agree that the juſtices ſhould be together when they 
Gen the appointment. This is not a mere miniſterial act; if it 
were, the juſtices would have nothing more to do than to con- 
firm the appointment preſented to them by the pariſhioners : but 
they are to exerciſe a diſcretion upon the ſubjet. And the ge- 
neral rule is, that, when an act of parliament requires the con- 
currence of two magiltrates, 
This point has been determined not only in the caſe of orders of 
removal, but in orders of baſtardy alſo, . Billings v. Prim and 
in the Court of Common Pleas. 
e Rule diſcharged. 


(a) Mr. Juſtice Buller ſat this day for the Lord Chancellor. (4) 2 BY. Rep. 1017. 


Do on the demiſe of WREE DON acrainft LEA. 


N ejectment for copyhold premiſes in Hertfordſbire, a ſpecial 
verdict was found. And the queſtion aroſe on the will of 


Michael Lea, who ſurrendered to the uſe of his will, and after- 
wards, on the gth of December 1771, made his will, wherein he 
deviſed the premiſes to Thomas Lea and Edward Tebnſton. 
and their heirs and afligns, to hold to them and their heirs, until 
Michael Lea, ſecond fon of his nephew Thomas, then an infant 
of about thirteen years of age, ſhould attain the age of 24 years, 
on condition that they ſhould, out of the rents and profits, 
during all that time keep the buildings in repair. Item, he 


deviſed unto Michael Lea, his great nephew, and to his heirs * CA — 


they ſhould both act together. 
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age of 24 years the premiſes in queſtion, and directed the 
truſtees to ſurrender the premiſes accordingly. Mrzrchael Lea at- 
tained the age of twenty-one, but died under twenty-four, in- 
teſtate, and without iſſue, leaving Thomas Lea the defendant his 
brother and heir at law. The leſſor of the plaintiff claimed un- 
der the heir at law of the deviſor. | | 
* Morgan, for the plaintiff, contended that the words when 
and ſo ſoon” operated as a condition precedent to Michael Lea's 
taking any intereſt under the deviſe ; and the event of his attain- 
ing the age of twentv-four not having happened, the condition 
was defeated, and conſequently his heir at law could take no- 
thing. Theſe words have the ſame meaning as, % Michael Lea 
ſhall attain the age of twenty-four”: and © if” was expreſsly 
determined to raiſe a condition precedent, i in Brownſword v, Ed- 
warde. 2 Vez. 243. 

 Lambe, contra, was ſtopped by the Court. 

Lord Kenyon, Ch. J.— After ſtating the verdia—The only 
queſtion is whether, in the event of Michae] Lea's dying before he 
attained his age of twenty-four, this was a veſted intereſt in him, 
deſcendible to his heir at law ; and conſequently whether a title 
is derived to the defendant who claims under him? And 1 
conceive that there can be no doubt on this queſtion, It has 
been argued that it depended on a condition precedent, and, 
that not having happened, that the eſtate never veſted in Michael 
Lea. And certainly the conſequence contended for would fol- 
low, if this were a condition precedent. The only caſe cited in 
ſupport of it is that of Broumſword v. Edwards: but it muſt be 
remembered that the words there are very different from the pre- 


ſent, There it was ** F he ſhould attain the age of twenty-one :” 


But the words in this caſe only denote the time when the bene- 


ficial intereſt was to accrue. But this queſtion does not depend 


on argument merely; it has been ſettled ever fince the time of 
Lord Coke. The firſt caſe on this ſubject is Boraſtor's caſe (a); in 
which caſe the words were ** when my ſon ſhall attain the age 
of twenty-one,” There the Court held that the remainder was 
executed in the ſon immediately after the death of the teſtator, 
and that it did not reſt in contingency : and that the words zher 
and when only denote the time when the remainder ſhall take 
effect in poſſeſſion ; for when theſe adverbs refer to a thing 
which muſt of neceſſity happen, there they make no contingency, 


(a) 3 Rep. 19. 
The 
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The ſame doctrine is to be found in Manfeld v. Dugard (a), 
which caſe was directly ſimilar to the preſent. The laſt caſe on 
this ſubject is that of Goodtitle dem. Hayward v. Whitby (6). 
That was a deviſe to truſtees in truſt to lay out the rents and 
profits of the deviſed premiſes for the maintenance and educa- 
tion of T. and J. Hayward (ſons of the teſtator's ſiſter) during 
their minorities, and when and as they ſhould reſpectively attain 
their ages of twenty-one, then to the uſe of the ſaid ſons of his 
ſiſter and their heirs equally : one of the teſtator's nephews died 
under the age of twenty-one; and the queſtion was whether, 
as he did not live till the time when the eſtate was to come into 
poſſeſſion, it was a veſted remainder; after argument, the 
Court decided that it was. And Lord Mansfield recognized Boraſ- 
ton's caſe, and the caſe of Manſeld and Dugard, adding that theſe 
words could not operate as a condition precedent, but as giving an 
abſolute intereſt in the fee, and denoting the time when the re- 
mainder was to take effect in poſſeſſion: and that the deviſe to the 
truſtees during the minorities of the nephews was an exception 
out of the abſolute property deviſed to them, Theſe caſes are not to 
be diſtinguiſhed from the preſent; and therefore I think the 
defendant is intitled to judgment. 

ASHHURST, J.— The whole queſtion depends on the particu- 
lar words of this deviſe. Had the deviſor uſed theſe words 
« if Michael Lea ſhall attain the age of twenty-four,” that 
would have made it a condition precedent, and no intereſt would 
have veſted in him, unleſs he had attained that age. But here 
the deviſee's eſtate was to take effect in poſſeſſion when he ſhould 


legacy 70 be paid when the party attains the age of twenty-one; 
that is a veſted legacy: but if the legacy he to be paid if the lega- 
tee attain the age of twenty-one, it is not veſted, The caſe of 
Manfield v. Dugard is precilely like the preſent. Therefore, on 
the authority of that and the two other caſes, this intereſt veſted 
immediately in Michael Lea, though he would not have been in- 
titled to the poſſeſſion till he had attained the age of twenty- 


four. | 
GROsE, J. (c) I can no more diſtinguiſh this caſe from that in 


Burrow, than Lord Mansfield could that from the caſe in Equity 
Caſ. Abr. And this conſtruction is conſonant to the teſtator's 
intention; for otherwiſe had Michael Lea left any iſſue, they 


(2) 1 Fg. Caſ. Abr. 195. (3) 1 Burr, 228. (e) Mr. J. Buller was Sitting for the L. Chancellor, 
| would 


attain the age of twenty-four. And this is like the caſe of a 
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o 44 
1789. would not have taken any thing under the will: but it was un- 
— Coubtedly the teſtator's intention that Michael Lea and his 
Dos children ſhould take the whole. And that was one reaſon re- 
lied on in the caſe in Burrow. A 
Judgment for the defendant, 
Seri, The K ING againſt The Inhabitants of St. Ma xv, 


 WresTPORT. 


THOMAS Pretty, Catherine his wife, and Elizabeth and 


moved under 

4 9 = James their children, were removed by an order of two juſtices 
„re from Bradford to St. Mary's Wefiport in Malmſbury, both in the 
ally charge- 


able. There- 
fore a proba- 
bility that one 
of the certi- 


given toa ſon 
and grandſon 


county of Milts; on appeal the order was confirmed, ſubje to 
the opinion of this Court on the following caſe. Eduard 


Pretty (the grandfather of the pauper Thomas Pretty,) together 


+ ped coi with his wife and family, went to relide in Bradford, under a 
perks certificate from the pariſh of St. Mary Weſtport in Malmſbury, 
win become dated June 21, 1714, acknowledging them to be legal inha- 
. - bitants of Str. Mary Weſtport, and promiſing for themſelves and 
male be their ſucceſſors, the churchwardens and overſcers of the poor for 
wich aba. the time being, that they would receive the ſaid Edward Pretty 
3 _ with his wife, and family, when they ſhould be thereto requeſted, 
er. unleſs they or either of them ſhould obtain a legal ſettlement 
a elſewhere. The paupers reſided together in Bradford under 


the certificate till removed by the preſent order. Thomas, the 
elder ſon of the pauper Thomas Pretty, ſome years ago married, 


living ia a 

—_ took a houſe in the ſame pariſh, and reſided a-part from his father's 
the father, family. He is ſince dead, and has left an infant ſon, John, 
It was no "hs . . . . 

ground to Who now lives with his mother in Bradford, and is under the 
remove him age of ſeven years. The paupers named in the order of re- 
and his other « . p : 

children moval never aſked or received any relief from Bradford, or be- 
we perſonally chargeable, unleſs the pauper Eligabetb under 
that part of the circumſtances herein after ſtated can be fo conſidered: but 
the family | . . 

only which Thomas Pretty, the fon, after the ſeparation above mentioned, 
was charge- aſked and received relief from Bradford during ſickneſs ; and 
moveable. ſince his death his infant ſon has not been maintained by his 


A certificate, 
promiſing to 
receive the 


grandfather, the pauper; but relief has been applied for by his 


paupers when reque//ed, means only when they ſhall be Iegally requeſted, namely, being requeſted by two 
juſtices when the paupers become chargeable, It it meant to receive them bef-re they became chargeable, it 
would be void under the 8 and g W. 3. c. 30. for a certificate is only binc ing when it is conformable to that 


ſtatute. | 
3 mother 
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mother for him, and occaſionally granted by Bradford for his 


ſupport. Thomas the grandfather knew that relief was ſo ad- 
miniſtered, The pauper Elizabeth at the time of her removal 
was pregnant with a baſtard child, of which ſhe has fince been 
delivered in St, Mary Weſtport. 

Bearcroft, Durnford, and Yorke, in ſupport of the order of Seſ- 
ſions, contended, firſt, That the pariſh of St. Mary Weſtport were 

eſtopped by their own act to ſay they would not receive the pau- 
pers, when required, according to the terms of their own contract ; 
and 2dly, That under the ſtatute of 8 and 9 V. 3. c. 30. the 
juſtices were warranted in removing the paupers, either on the 
ground of the relief which was given to the ſon and grandſon, 
or of the pregnancy of the daughter, | Firſt ; This may be ſup- 
ported as a contract at common law, independently of the certi- 
ficate act, entered into between the two pariſhes ; by which the 
one, in conſideration that the other would permit the paupers to 
remain in their pariſh, undertook to receive them whenever they 
ſhould be required, It was a contract beneficial to both; the 
one was benefited by the labour of the paupers in their pariſh ; 
the other was relieved from the neceſſity of ſupporting them ia 
caſe they could get no work. That certificates were not intro- 
duced by the 8 and g V. 3. c. 30. js evident from the preamble 
of that act, which recites that many poor perſons, who are 
not able to give ſuch ſecurity as may be required upon their com- 
ing to ſettle in any other place, are confined to their own 
pariſhes, &c.” And though they were not obligatory on the 


pariſh to which they were given, yet if ſuch pariſh conſented to 


receive a pauper under ſuch an engagement, it was binding on 
the pariſh granting it. A certificate derives no additional force 


from the 8 and 9 W. 3. as agaiaſt the pariſh granting it: That 


ſtatute only made it compulſory on the pariſh, to which it was 
given, to receive the pauper till a particular event. The atten- 
tion of the Legiſlature ſeems to have been directed to the . pariſh 
to which the certificate was given, rather than to that by 
which it was granted. The act did not invalidate certificates 
which had been voluntarily given, and acted under with the con- 
ſent of all parties ; it only created and enforced other certificates, 
which before that ſtatute were not compulſory. Neither can 
it be objected that the undertaking is void on the ground that 
the pariſh officers of Sr. Mary Weſtport exceeded their au- 
thority z becauſe a certificate, which was not ſtrictly warranted 
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by the certificate act, was enforced in R. v. Toftock (a). But 2dly, 
conſidering this as a common certificate, the juftices were 
warranted in removing the paupers, either on the ground of 
their having received relief, or of the pregnancy of the daugh- 
ter. It has never yet been determined whether the whole of a 
certificated family may or may not be removed on account of re- 
lief being given to one. In R. v. Framlingham (C) indeed 
Aſton J. inclined to think they could not: but that was a mere 
extrajudicial opinion ; for as the certificate perſon had gained 
a ſettlement in the certificated pariſh by taking a tenement of 101. 
per annum, it became unneceſſary to determine the other queſ- 
tion. There being then no authority againſt it, on principle it 
may be contended that the relief, which in this caſe was in fact 
granted to the ſon and grandſon, was in ed given to the grand- 
father. For by the 43 El. c. 2. /. 7. the father, fon, and grandſon, 


are reciprocally bound to maintain each other. This therefore 


was relief adminiſtered to the grandfather, ſince it relieved him 
from the neceſſity of ſupporting the ſon and grandſon: and it is 
immaterial whether he received it in perſon, or through the me- 
dium of his children. In Walton v. Spark (c), an aQion of 
debt was brought on a bond, conditioned to fave a pariſh harm- 
leſs from Fohn Gaſlin, his wife, and children: the defendant 
pleaded that the pariſh was not damnified ; to which the plain- 
tiff replied that Joſeph, the ſon of Jobn, became poor, and 
that two juſtices made an order that the pariſh ſhould pay 25. 
per week for the maintenance of Joſeph, his wife, and children; 
by virtue whereof the overſeer paid 25s. for one week, and 
that 8 4. part thereof was for the maintenance of Joſeph. The 
defendant rejoined that Jeſeph was able to maintain himſelf, 
traverſing that 8 4. was paid for the maintenance of Fo/eph; to 
which the plaintiff demurred. And the Court held that the tra- 


verſe was immaterial; that the wife and children of Joſeph 


were part of his family, and relief for them was relief for bim; 


and judgment was given for the plaintiff, If then this was re- 
lief given to-the grandfather, the whole family was removeable 
by the 8 and 9 V. z. c. 30. , 1. which enables the juſtices to 
remove the perſon who aſks relief and bit or ber children. And 
it makes no difference whether or not the whole of a certificated 


family live under the ſame roof : for here they all lived in Brad- 
ford under the faith of one certificate ; their reſidence there was 


protected by one and the ſame inſtrument ; they went there only 


(a) Bott. 392. (5) Burr. S. C. 752. (e) Comb, 320, 
On 
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on the condition of not bringing a charge upon the pariſh : that 
condition is entire, and whether one part or another of the 
family received relief, it was equally a breach of that condition. 
The pregnancy of the daughter with a baſtard was alſo another 
ground of removal: for as a baſtard is ſettled where born, it 
became abſolutely neceſſary to remove her from Bradford in order 
to avoid that charge being brought upon them. In R. v. New- 
ington (a), Lord Mansfield, in defining the nature of a certificate, 
ſaid ** a certificate by the pariſh, from which the pauper goes 


to another, is an indemnity to that other pariſh from the con- 


ſequences of permitting him to reſide there”, If then the 
daughter were not removeable when pregnant with a baſtard, a 
certificate, ſo far from being an indemnity to Bradford, would 
protect the certificated perſon when bringing a burthen upon the 
pariſh. | 
Jekyll, contra. As to the firſt point, This has been con- 
tended to be a contract between the two pariſhes independently 
of the certificate act: But whatever force ſuch an inſtrument 
might have had before that ſtatute, it can have none ſince, unleſs 
it follow the preciſe form preſcribed by it. And if it be not 
valid as a certificate under the act, it cannot be ſupported, fince 
the officers who ſigned it had no authority to bind the pariſh of 
Weſtport. Conſidering this then as a common certificate, the 
paupers were irremoveable becauſe they were not chargeable. 
Then it has been argued that this is a conſtructive relief of the 
rand-father: but the Court will not extend by conſtruction 
the ſtatute of the 8 & g V. 3. c. 30., which was paſſed to pro- 
te& the reſidence of poor perſons in other pariſhes, who could 
find no employment in their own. And though that ſtatute 
ſays that the family of a certificated perſon aſking relief may 
be removed, yet only thoſe perſons are thereby intended, who 
dwell under the ſame roof with the head of the family, and 
are part of his eſtabliſhment. But here the ſon was clearly 
emancipated, and was himſelf the head of a new ſtock. The 
opinion of Afton, J. in R. v. Framlingham is deciſive that thoſe 
only, who are actually chargeable, can be removed. Neither can 
the caſe of Walton v. Spark govern this : for there the whole 
family reſided together; but here the reverſe of it is expreſsly 
ſtated. And with reſpect to the 43 Eliz. the grandfather is 
not abſolutely bound in the firſt inſtance to relieve his children 


(a) Ante 1 vol. 356. 
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1789. and grandchildren ; it muſt firſt be made the ſubject of an order 
— Goff juſtices, who are to enquire into his ability. As to the 
eee circumſtance of the daughter's being pregnant: all the caſes 
The Inhabi- agree that a certificate perſon can only be removed when he 
| . becomes actually chargeable ; whereas this at the moſt was but 
Wetrozt. à probability of her becoming fo. 
Litchfield, on the ſame fide, was ſtopped bythe Court. 
Lord Kenyon, Ch. ],—Althoogh this certificate is not in 
the uſual form, yet, as far as it relates to the queſtion now before 
us, it muſt be conſidered as a common certificate, And the 
ſingle queſtion is whether theſe perſons, Who have been removed, 
can in the fair ſenſe of the words be ſaid to have been actually 
chargeable to the parifh of Bradford. Now it is negatived by 
the caſe that any of theſe parties received relief in perſon, But 
it is contended that they were virtually relieved, becauſe the 
ſon and the grandſon both received relief. But it muſt be ob- 
ſerved that at that time they were not members of the family 
of the pater-familias now removed; they lived apart from him, 
and formed another family of themſelves, Then it has been 
ſaid that a burthen has been thrown upon the pariſh by the 

relief of the ſon and grandſon, and therefore that the grand- 
father was virtually chargeable, becauſe the 43 Eliz. requires 
fathers and grandfathers to ſupport their children and grand- 
children. But that propoſition haſtens to a concluſion too ſoon 
for by that ſtatute they are not in all events to maintain their 
grandchildren, &c., but only when they are of ſufficient ability. 
Now the juſtices are the proper judges of that ability; and the 
grandfathers' Cc. ate only to be called upon by an order of 
juſtices. There is another ſection in the certificate act (a) which 
throws ſome light upon this ſubject: that directs that every pet- 
ſon who receives relief, and the w fe and children of ſuch perſon co- 
habiting in the ſame houſe, ſhall wear a badge on the ſhoulder : this 
therefore is a ſtrong legiſlative interpretation of what is meant 
by the word“ family” in that act; and it would be a very harſh 
coſſtruction of that law to ſay that the grandfather, when his 
ſon and grandſon who lived in a different houſe from him receiv- 
ed relief, could have been badged, or, as mentioned in the 
latter part of the ſame clauſe, ſent to the workhoufe. So that 
on the fair conſtruction of this act of parliament none of the 
perſons removed by this order can be ſaid to have been charge- 
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able. And even if we could exerciſe any diſcretion upon the 
ſubject, we ſhould not be enclined to reſtrain the operation of 

the certificate act. The caſe of Walton v. Spark is very dil- 
tinguiſhable from the preſent : there the condition of the bond, 
which was to indemnify the pariſh againſt the perſon therein 
named and his children, was broken. Then as to the circum- 
ſtance of the daughter being with child: it is univerſally ſettled 
that that is not a ſufficient ground for the removal of a certificate 
perſon, Perhaps it is rather a hard caſe, and we might with the 
law to be otherwiſe in ſome inſtances. But indeed it is to be con- 
ſidered that, though the woman was pregnant, non conſtat that 
the child would be a baſtard: and though it was probable, yet 
it was not certain, that any burthen would have fallen on the 
pariſh, for ſhe might have been married before the was brought 
to bed. 

ASHHURST, J.—No doubt ariſes from the particularity of 
this certificate; for the promiſe, by the certifying parith to 
receive the paupers when they ſhall be thereto requeſted, can 
only be taken to mean when they ſhould be /egal/yrequeſted. Now 


the perſons mentioned in the certificate had a right to refide in 


Bradford under it till they became chargeable, when only the 
certifying pariſh could legally be requeſted to receive them. 
Then the queſtion is whether or not any of the perſons removed 
actually became chargeable in ſuch a way as to warrant the 
pariſh of Brad/ord in removing them: now it does not appear 
that any of them fall within that deſcription. For as to the 
pregnancy of the daughter, it has been repeatedly determined that 
a certificate perſon cannot be removed as being /ihely to become 
chargeable, but ſuch perſon muſt be actually chargeable : and 
in ſuch an inſtance as this the charge may be prevented by 
marriage. Then as to the relief which was given to the ſon 
and grandſon, it ſeems to me that that was not a ſufficient 
ground to remove the grandfather and his family living under 
a ſeparate eſtabliſhment. But it has been ſaid that the grand- 
father was bound to maintain his ſon and grandſon : that is 
true under circumſtances, but then he mult be of ſufficient ability 
and called upon by an order. Now here the relief was not 
given on the application of the grandfather ; and in order to 
extend the conſequences of this relief to him, the pariſh ſhould 
have firſt called upon him, when if he had refuſed, alleging his 
inability, it might have perhaps been tantamount to a relief of the 

Vor. III. | | O grand- 
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grandfather. But as it appears here, we cannot ſay that it was 
a neceſſary act of the pariſh; it was a voluntary one; and per- 
haps the grandfather, if he had been applied to, might have re- 
lieved the ſon and grandſon. 

GRose, J. (a) —The firſt queſtion ariſes on the effect of the 
certificate, Although that is different from the common form, 
yet I have no doubt in ſaying that it can have no other opera- 
tion than what it derives from the 8 & 99 V. 3. c. 30. If it 
had, it would go a great way to defeat that ſtatute, For that 
act directs that a certificate, given in the terms therein pre- 
ſcribed, ſhall oblige the pariſh granting it to receive the per- 
ſons therein mentioned when they ſhall become chargeable ; 
and that then they ſhall be removed. But this is an under- 
taking to receive the perſons mentioned in it, when they ſhould 
be thereto requeſied; which is directly contrary to the ſtatute, 
Therefore I think this is void, unleſs it be conſidered as a cer - 
tificate within the act. The next queſtion is, Whether that, 
which is ſtated in the order of removal, be true; namely, that 
the paupers were a&ually chargeable. Now that is negatived 
by. the caſe, which ſtates that they were not in fact chargeable, 
unleſs we can ſay that they were ſo in law. Although this queſtion 
has. never been expreſsly decided, I agree with the opinion de- 


livered by Mr. J. Afton, who was particularly converſant with 


this branch of the law. And notwithſtanding it was extra- 
judicial, I cannot help paying a great reſpect to the opinion of 
ſo able a Judge. If the whole of a certificated family were 


' removyeable becauſe one of them only became actually charge- 


able, it would be attended with great inconvenience. As for 
inſtance, if there were three or four young men in the family 
who were able by their induſtry to procure a competent main— 
tenance, and their filter became chargeable; it would be 
apainſt the ſpirit of the act to make that a ground for remov- 
ing them all. And I think the intent of the act will be fully 
anſwered by determining that, when any one of the certificated 
family becomes chargeable, he only ſhall be removed: any 
other determination would defeat the true purpoſes of the act. 
Then as to the pregnancy of the daughter; no caſe has been 
cited to ſhew that a perſon under ſuch circumſtances can be re- 
moved, and I think ſhe was not removeable on that account. 

| Both orders quaſhed, 


(a) Me. Juſtice Buller was ſitting fe the Lord Chancellor. 
Pas LEV 
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PAS LE VJ and Another again// FRRRMAN. 


HIS was an action in the nature of a writ of deceit ; to A falſe afiir- 
mation, made 


which the defendant pleaded the general iſſue. And by the defen- 


after a verdi& for the plaintiffs on the third count, a motion cant 


was made in arreſt of judgment. fraud the 


. a Inti 
The third count was as follows : ** And whereas alſo the ſaid rech _ 


Foſeph Freeman, afterwards, to wit on the 21ſt day of February Plaintift re- 
ce:ves dam- 


in the vear of our Lord 1987, at London aforeſaid, in the pariſh age, is the 
and ward aforeſaid, further intending to deceive and defraud ans of on 


action upon 
the ſaid Jabn Paſley and Edward, did wrongfully and de- = caſe in ; 8 
ceitfully encourage and perſuade the ſaid Fobn Paſtey and deceit. x — 
Ed ward, to ſell and deliver to the ſaid John Chriſtopher Falch 1 6 2 
divers other goods, wares and merchandizes, to wit, 16 other not neceda 2 
bags of cochineal of great value, to wit, of the value of 2634 /. —— = Arte 
165. 1 d. upon truſt and credit; and did for that purpoſe then aaa be be- 


and there falſely, deceitfully, and fraudulently, aſſert, and affitm, vr 4 or 


to the ſaid 7h Paſley and Edward, that the faid John Chriſ- bp gar, 
topber then and there was a perſon ſafely to be truſted and given the .. 
credit to in that reſpect, and did thereby falſely, fraudulently, . 
and deceitfully, cauſe and procure the ſaid John Paſley and Ed- 
card to ſell and deliver the ſaid laſt mentioned goods, ee, 
and merchandizes upon truſt and credit to the faid John Chrij- 2 2 } 
topher ; and in fact they the ſaid John Paſley and Edward, con- „ 
' fiding in and giving credit to the ſaid laſt mentioned aſſertion and FAS, He LE 2 
affirmation of the ſaid Jo epb, and believing the ſame to be true, EEE N 
and not knowing the contrary thereof, did afterwards, to wit, EN * We 
on the 28th day of February in the year of our Lord 1787, at © | 
London aforeſaid, in the pariſh and ward aforeſaid, ſell and de- eee | Vos 
FAN 


liver the ſaid laſt mentioned goods, wa d h Af cor? £0 | 
iver the ſaid laſt mentioned goods, wares, and merchandizes _ a 


upon truſt-and credit to the ſaid Jon Chriffopher ; whereas 1 72 . 
truth and in fact at the time of the ſaid Joſeph's making tis Ae . 

ſaid laſt mentioned aſſertion and affirmation, the ſaid 7% Chrij-7 . | 
topber was not then and there a perſon ſafely to be truſted and 2 = FEM | 
given credit to in that reſpeR, and the ſaid 7o/eph well knew the z . 

ſame, to wit at London aforeſaid, in the pariſh and ward afore- GIS 4 —— | 


ſaid. And the faid John Paſley and Edward further ſay, that . 
the ſaid John Chriſtopher hath not, nor hath any other perion u 


on his behalf, paid to the ſaid John Paſiey and Edward, ey - 2 2 
either of them, the ſaid ſum of ICS 16s. 1d. laſt mentioned; 225 . 
. 
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or any part thereof, for the ſaid laſt mentioned goods, wares, 
and merchandizes; but on the contrary the ſaid John Chrifto- 
fher then was and ſtill is wholly unable to pay the ſaid ſum of 
money laſt mentioned, or any part thereof, to the ſaid Jobr 
Paſley and Edward, to wit, at London aforeſaid, in the pariſh 
and ward aforeſaid: and the ſaid John Paſley and Edward aver 
that the ſaid Fo/eph falſely and fraudulently deceived them in 
this, that at the time of his making his ſaid laſt mentioned aſ- 
ſertion and affirmation, the ſaid John Chriſtopher was not a per- 
ſon ſafely to be truſted or given credit to in that reſpect as afore- 
ſaid, and the ſaid Joſeph then well knew the ſame, to wit, at 
London afoteſaid, in the pariſh and ward aforeſaid ; by reaſon of 
which faid laſt mentioned falſe fraudulent and deceitful aſſer- 
tion and affirmation of the ſaid 7o/eph the ſaid John Paſley and 
Edward have been deceived and impoſed upon, and have wholly 
loſt the ſaid laſt mentioned goods, wares, and merchandizes, 
and the value thereof, to wit, at London aforeſaid, in the pariſh | 
and ward aforeſaid; to the damage, Cc.“ 

Application was firſt made for a new trial, which after argu- 
ment was refuſed : and then this motion in arreſt of judgment, 
Mood argued for the plaintiffs; and Ruſſell for the defendant, in 
the laſt term: but as the Court went ſo fully into this ſubject 
in giving their opinions, it is unneceſſary to give the arguments 
at the bar. | 

The Court took time to conlider of this matter, and now de- 
livered their opinions ſeriatim. 

GROSsE, ].—Upon the face of this count in the declaration no 
privity of contract is ſtated between the parties. No conſide- 
ration riſes to the defendant ; and he is in no ſituation in which 
the law conſiders him in any truſt, or in which it demands 
from him any account of the credit of Fa/ch., He appears not 
to be intereſted in any tranſaction between the plaintiffs and 
Falch, nor to have colluded with them; but he knowingly aſ- 
ſerted a falſehood, by ſaying that Falch might be ſafely entruſt- 
ed with the goods, and given credit to, for the purpoſe of in- 
ducing the plaintiffs to truſt him with them, by which the 
plaintiffs loſt the value of the goods. Then this is an action 
againſt the defendant for making a falſe affirmation, or telling a 
lie, reſpecting the credit of a third perſon with intent to deceive, 


by which the third perſon was damnified ; and for the damages 
| ſuffered 


IN THE TWENTY-NINTH YEAR OF GEORGE III. 


ſuffered, the plaintiffs contend that the defendant is anſwer- 
able in an action upon the caſe. It is admitted that the action 
is new in point of precedent : but it is infiſted that the law re- 
cogniſes principles, on which it may be ſupported. The prin- 
ciple upon which it is contended to lie is that, wherever deceit 
or falſchood is practiſed to the detriment of another, the law will 
give redreſs, This propoſition I controvert ; and ſhall endea- 
vour to ſhew that, in every caſe where deceit or falſehood is prac- 
tiſed to the detriment of another, the law will not give redrels ; 


and I ſay that by the law, as it now ſtands, no action lies agaialt 


any perſona ſtanding in the predicament of this defendant for the 
falſe affirmation ſtated in the declaration. If the action can be 
ſupported, it muſt be upon the ground that there exiſts in this 
caſe, what the law deems, damnum cum injurid. If it does, I ad- 
mit that the action lies; and I admit that upon the verdict 
Found the plaintiffs appear to have been damnified. But whe- 


ther there has been injuria, a wrong, a fort, for which an ac- 


tion lies is matter of law. The fort complained of is the falſe 
affirmation made with intent to deceive; and it is {aid to be an 
action upon the caſe analogous to the old writ of deceit. When 
this was firſt argued at the bar on the motion for a new trial, I 
confeſs I thought it reaſonable that the action ſhould lie: but, on 


looking into the old books for caſes in which the old action of 


. deceit has been maintained upon the falſe affirmation of the de- 


fendant, I have changed my opinion, The caſes on this head 


are brought together in Bro. Tit. Deceit. pl. 29. & in Fitz. 
Abr. I have likewiſe looked into Danvers, Kitchins, and Co- 
myns, and I have not met with any caſe of an action upon a falſe 
alfirmation, except againſt a party to à contra, and where there 
is a promiſe, either expreſs or implied, that the fact is true, 
which is miſrepreſented: And no other caſe has been cited at 
the bar. Then if no ſuch caſe has ever exiſted, it furniſhes a 
ſtrong objection againſt the action, which is brought for the 
firſt time for a ſuppoſed injury, which has been daily committed 
for centuries paſt. For I believe there has been no time, when 
men have not been conſtantly damnified by the fraudulent miſ- 
repreſentations of others: and if ſuch an action would have lain, 
there certainly has been, and will be, a plentiful fource of li- 
tigation, of which the public are not hitherto aware. A va- 
riety of cafes may be put; ſuppoſe a man recommends an eſtate 
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to another, as knowing it to be of greater value than it is ; when 
the purchaſer has bought it, he diſcovers the defect, and ſells the 
eſtate for leſs than he gave; why may not an action be brought 
for the. loſs. upon any principle that will ſupport this action? 
And yet ſuch an action has never been attempted. Or ſuppoſe 
a perſon preſent at the ſale of an horſe aſſerts that he was his 
horſe, and that he knows him to be ſound and ſure footed, 


- when in fact the horſe is neither the one or the other; accord- 


ing to the principle contended for by the plaintiffs, an action 
lies againſt the perſon preſent as well as the ſeller ; and the 
purchaſer has two ſecurities. And even in this very caſe, if the 
action lies, the plaintiffs will ſtand in a peculiarly fortunate 
predicament, for they will then have the reſponſibility both of 
Falch and the defendant. And they will be in a better ſituation 


than they would have been if, in the converſation that paſſed be- 


tween them and the defendant, inſtead of aſſerting that Falch 
might ſafely be truſted, the defendant had ſaid, ** if he do not pay 
for the goods, I will :” for then undoubtedly an action would not 
have lain againſt the defendant. Other and ſtronger caſes may be 
put of actions that muſt neceſſarily ſpring out of any principle, 
upon which this can be ſupported, and yet which were never 
thought of till the preſent action was brought. Upon what 
principle is this act ſaid to be an injury? The plaintiffs ſay, on 
the ground that, when the queſtion was aſked, the defendant 
was bound to tell the truth. There are caſes, I admit, where 
a man is bound not to miſrepreſent but to tell the truth : 
but no ſuch caſe has been cited, except in the caſe of con- 
tracis; and all the caſes of deceit for mis- information may, it 


ſeems to me, be turned into actions of ſumpfit. And ſo far 


from a perſon being bound in a caſe like the preſent to tell the 
truth, the books ſupply me with a variety of caſes in which 


even the contracting party is not liable for a miſrepreſen- 
tation. There are caſes of two forts in which, though a 


man is deceived, he can maintain no action. The firſt claſs + 
of caſes (though not analogous to the preſent) is where the 


_ affirmation is that the thing ſold has not a defect which is a 


viſible one: there the impoſition, the fraudulent intent, is ad- 
mitted, but it is no fort. The ſecond head of caſes is where 
the affirmation is (what is called in ſome of the books) a nude 
aſſertion ; ſuch as the party deceived may exerciſe his own 

judgment 
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judgment upon ; as where it is matter of opinion, where he 
may make enquiries into the truth of the aſſertion, and it be- 
comes his own fault from laches that he is deceived, 1 Ry. 
Abr. 101. Yelv. 20. 1 Sid. 146. Cro. Fac. 386. Bayley v. 
Merrel. In Harvey v. Young. Yelv. 20. F. S., who had a term 
for years, affirmed to 7. D. that the term was worth 1 50 J. to 
be ſold, upon which J. D. gave 150 J., and afterwards could 
not get more than 100 J. for it, and then brought his action; 
and it was alleged that this matter did not prove any fraud, for 
it was only a naked aſſertion that the term was worth ſo much, 
and it was the plaintiff's folly to give credit to ſuch aſſertion. 
But if the defendant had warranted the term to be of ſuch a 
value to be fold, and upon that the plaintiff had bought it, it 
would have been otherwiſe ; for the warranty given by the de- 
fendant is a matter to induce confidence and truſt in the plain- 
tiff. This caſe, and the paſſage in 1 Ro. Abr. 101. are recog- 
nized in 1 Sid. 146. How then are the caſes? None exiſt, in 
which ſuch an action as the preſent has been brought; none, in 
which any principle applicable to the preſent caſe has been laid 
down to prove that it will lie; not even a dium. But from 
the caſes cited ſome principles may be extracted to ſhew that it 
cannot be ſuſtained; 1ſt. That what is fraud, which will ſup- 
port an action, is matter of law, 2dly. That in every caſe of a 
fraudulent miſ-repreſentation, attended with damage, an action 
will not lie even between contracting parties, zdly. That if the 
aſſertion be a nude aſſertion, it is that ſort of miſ-repreſentation, 
the truth of which does not lie merely in the knowledge of 
the defendant, but may be enquired into, and the plaintiff is 
bound ſo to do; and he cannot recover a damage which he has 
ſuffered by his laches. Then let us conſider how far the facts 
of the caſe come within the laſt of theſe principles. The miſ- 
repreſentation ſtated in the declaration is reſpecting the credit 
of Falch; the defendant afferted that the plaintiffs might ſafely 
give him credit : but credit to which a man is entitled is matter 
of judgment and opinion, on which different men might form 
different opinions, and- upon which the plaintiffs might form 
their own; to miflead which no fact to prove the good credit 
of Palch is falſely aſſerted. It ſeems to me therefore that any 
aſſertion, relative to credit, eſpecially where the party making 
it has no intereſt, nor is in any colluſion with the perſon re- 
ſpecting whole credit the aſſertion is made, is like the caſein 
Zelverton 
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Zelverton reſpecting the value of the term. But at any rate it is 
not an aſſertion of a fact peculiarly in the knowledge of the de- 
fendant. Whether Falch deſerved credit depended on the opi- 
nion of many; for credit exiſts on the good opinion of many. 
Reſpecting this the plaintiffs might have enquired of others, 
who knew as much as the defendant; it was their fault that 
they did not, and they have ſuffered damage by their own laches. 
It was owing to their own groſs negligence that they gave cre- 
dence to the aſſertion of the defendant, without taking pains to 
ſatisfy themſelves that that aſſertion was founded in fact, as in 
the caſe of Bayly v. Merrel. I am therefore of opinion that this 
action is as novel in principle as it is in precedent, that it is 
againſt the principles to be colleted from analogous caſes, and 
conſequently that it cannot be maintained. 

BuLLER, J.—The foundation of this action is fraud and de- 
ceit in the defendant, and damage to the plaintiffs, And the 
queſtion is whether an action thus founded can be ſuſtained in a 
court of law. Fraud without damage, or damage? without fraud, 
gives no cauſe of action: but where theſe two c6ncur, an action 
lies, Per Croke J. 3 Buſſt. 95. But it is contended that this was 
a bare naked lie; that, as no colluſion with Falch is charged, 
it does not amount to a fraud; and, if there were any fraud, 
the nature of it is not ſtated. And it was ſuppoſed by the 
counſel, who originally made the motion, that no action could 
be maintained, unleſs the defendant, who made this falſe aſſer- 
tion, had an intereſt in ſo doing. I agree that an action cannot 
be ſupported for telling a bare naked lie: but that I define to 
be, ſaying a thing which is falſe, knowing or not knowing it to 
be ſo, and without any deſign to injure, cheat, or deceive, an- 
other perſon. Every deceit comprehends alie; but a deceit 1s 
more than a lie on account of the view with which it is practiſed, 
it's being coupled with ſome dealing, and the injury which it is 
calculated to occaſion, and does occaſion, to another perſon. 
Deceit is a very extenſive head in the law; and it will be proper to 
take a ſhort view of ſome of the caſes which have exiſted on the 
ſubject, to ſee how far the courts have gone, and what are the 
principles upon which they have decided, I lay out of the queſ- 
tion the caſe in 2 Cro. 196., and all other caſes which relate to 
frechold intereſts in lands: for they go on the ſpecial reaſon that 
the ſeller cannot have them without. title, and the buyer is at 


his peril to ſee it. But the caſes cited on the part of the defen- 
2 Adant, 
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dant, deſerving notice, are Telu. 20. Carth. go, Salk. 210. 1789. 
The firſt of theſe has been fully ſtated by my brother Groſe : but 
it is to be obſerved that the book does not affect to give the g 
reaſons on which the Court delivered their judgment: but it is Fix. 
a caſe quoted by counſel at the bar, who mentions what was 
alleged by counſel in the other caſe. If the” Court went on a 
diſtinction between the words warranty, and affirmation, the caſe 
is not law: for it was rightly held by Holt, C. J. in the ſubſe- 
quent caſes, and has been uniformly adopted ever fince, that an 
affirmation at the time of a ſale is a warranty, provided it appear 
on evidence to have been ſo intended. But the true ground of 
that determination was that the aſſertion was of mere matter of 
judgment and opinion ; of a matter of which the defendant had 
no particular knowledge, but of which many men will be f 
many minds, and which is often governed by whim and caprice. 
Judgment, or opinion, in ſuch caſe implies no knowledge. And 
here this caſe differs materially from that in Teluverton; my 
brother Groſe conſiders this aſſertion as mere matter of opinion 


only: but I differ from him in that reſpect. For it is ſtated on 
this record that the defendant knew that the fact was falſe. The 


caſe in Yelv. admits that, if there had been fraud, it would have 
been otherwiſe. The caſe of Craſſe v. Gardner, Carth. go. 
was upon an affirmation that oxen which the defendant had in 
his poſſeſſion and ſold to the plaintiff were his, when in truth 
they belonged to another perſon. The objection againſt the 
action was that the declaration neither ſtated that the defendant 
deceitfully ſold them, or that he ne them to be the property of 
another perſon ; and a man may be miſtaken in his property and 
right to a thing without any Jraud or ill intent, Ex conceſſis 
therefore if there were fraud or deceit; the action would lie; 
and knowledge of the falſchood of the thing afſerted is fraud 
and deceit. But notwithſtanding theſe objections the Court 
held that the action lay, becauſe the plaintiff had no means of 
knowing to whom the property belonged but only by the poſ- 
ſeſſion. And in Cro. Jac. 474. it was held that affirming 
them to be his, knowing them to be a ſtranger” s, Is the offence 
and cauſe of action. The caſe of Medina v. Stoughton (a), in 
the point of deciſion, is the ſame as Croſſe v. Gardner: but 
there is an obiter dictum of Holt Ch. J, that where the ſeller 


of a perſonal thing is out of poſſeſſion it is otherwiſe, tor there 
(a) Salk. 210, 
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may be room to queſtion the ſeller's title, and caveat emptor in 
w=— ſuch caſe to have an expreſs warranty or a good title, This 
Pazzey diſtinction by Holt is not mentioned by Lord Raym. 593. who 
again reports the ſame caſe: and if an affirmation at the time of ſale 


1789. 


FaEEMAN, 
be a warranty, I cannot feel a diſtinction between the vendor's 


being in or out of poſſeſſion, The thing is bought of him, and 
in conſequence of his aſſertion: and if there be any difference, 
it ſeems to me that the caſe is ſtrongeſt againſt the vendor when 
he is out of poſſeſſion, becauſe then thevendee has nothing but the 
warranty to rely on. Theſe caſes then are fo far from being 
authorities againſt the preſent action, that they ſhew that, if 
there be fraud or deceit, the action will lie; and that know- 
ledge of the falſchood of the thing aſſerted is fraud and 
deceit. Colluſion then is not neceſſary to conititute fraud. In 
the caſe of a conſpiracy, there muſt be a colluſion between two 
or more to ſupport an indictment :, but if one man alone be 
guilty of an offence, which, if practiſed by two, would be the 
ſubject of an indictment for a conſpiracy, he is civilly liable in 
an action for reparation of damages at the ſuit of the | perſon 
injured. That knowledge of the falſehood of the thing aſſert- 
ed conſtitutes fraud, though there be no colluſion, is fur- 
ther proved by the caſe of Riſney v. Selby, Salk. 211. where, upon 
a treaty for the purchaſe of an houſe, the defendant fraudulently 
affirmed that the rent was 30 J. per annum, when it was only 
201. per annum, and the-plaintiff had his judgment; for the 
value of the rent is a matter which lies in the private knowledge 
of the landlord and tenant, and if they affirm the rent to be 
more than it is. the purchaſer is cheated and ought to have a 
remedy for it. No colluſion was there ſtated, nor does it ap- 
pear that the tenant was ever aſked a queſtion about the rent, 
and yet the purchaſer might have applied to him for informa- 
tion ; but the judgment proceeded wholly upon the ground that 
the defendant knew that what he aſſerted was falſe. And by 
the words of the book it ſeems that, if the tenant had ſaid the 
| ſame thing, he alſo would have been liable to an action. If ſo, 
that would be an anſwer to the objection that the defendant in 
this caſe had no intereſt in the aſſertion which he made. But 
I ſhall not leave this point on the diam or inference which may 
be collected from that caſe, If A. by fraud and deceit cheat 
B. out of 1000 /., it makes no difference to B. whether A., or 
any other perfon, pockets that 1000/, He has loſt his money 


3 | apd 


IN THE TWENTY-NINTH-YEAR OF GEORGE III. 59 


and if he can fix fraud upon A., reaſon ſeems to ſay that he has 1789. 
a right to ſeek ſatisfaction againſt him. Authorities are not 
wanting on this point. 1 Roll. Abr. g1. pl. 7. If the vendor Pasrzr 
affirm that the goods are the goods of a ſtranger his friend, and 3 
that he had authority from him to ſell them, and upon that B. 

buy them, when in truth they are the goods of another, yet if 

be ſell them fraudulently and falſely on this pretence of autho- 

rity, though he do not warrant them, and though it be not 

averred that he ſold them knowing them to be the goods of the 

| ſtranger, yet B. ſhall have an action for this deceit, It is 

not clear from this caſe whether the fraud conſiſted in having no 

authority from his friend, or in knowing that the goods belong- 

ed to another perſon : what is ſaid at the end of the caſe only 

proves that fal/ely and fraudulently are equivalent to knowingly. 

If the firſt were the fact in the caſe, namely, that he had no 
authority, the caſe does not apply to this point: but if he had 

an authority from his friend, whatever the goods were ſold for 

his friend was entitled to, and he had no intereſt in them. But 

however that might be, the next caſe. admits of no doubt. 

For in 1 Ro. Abr. 100. pl. 1. it was held that if a man acknow- 

ledge a fine in my name, or acknowledge a judgment in an action 

in my name of my land, this ſhall bind me for ever; and 

therefore I may haye a writ of deceit againſt him who acknow- 

ledged it. So if a man acknowledge a recognizance, ſtatute- 
merchant, or ſtaple, there is no foundation for ſuppoſing that 

in that caſe the perſon acknowledging the fine or judgment 

was the ſame perſon to whom it was ſo acknowledged, If that 

had been neceſſary, it would have been fo ſtated ; but if it were 

not ſo, he who acknowledged the fine had no intereſt in ir. 

Again, in 1 Ro. Abr. 95. J. 25. it is ſaid, if my ſervant leaſe 

my land to another for years, reſerving a rent to me, and to 

perſuade the leſſee to accept it, he promiſes that he ſhall enjoy 

the land without incumbrances, if the land be incumbeted, 

Se. the leſſee may have an action on the caſe againſt my ſervant, 

becauſe he made an exprefs warranty. Here then is a caſe in | 
which the party had no inteteſt whatever. The ſame caſe is j 
reported in Cro. Fac. 425. but no notice is taken of this point; | 
probably becauſe the reporter thought it immaterial whether 

the warranty be by the maſter or ſervant. And if the warranty 

be made at the time of the ſale, or before the ſale, and the ſale 


is upon the faith of the warranty, I can fee no diſtinction be- 
tween 
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tween the caſes. The gilt of the action is fraud and deceit, and 
if that fraud and deceit can be fixed by evidence on one who had 
no intereſt in his iniquity, it proves his malice to be the greater. 
But it was objected to this declaration, that, if there were any 
fraud, the nature of it is not ſtated : To this the declaration itſelf 
is ſo direct an anſwer, that the caſe admits of no other. The 
fraud is that the defendant procured the plaintiffs to ſell goods 
on credit to one whom they would not otherwiſe have truſt- 
ed, by aſſerting that which he knew to be falſe. Here then 
is the fraud, and the means by which it was committed ; and it 
was done with a view to enrich Falch by empoveriſhing the plain- 

tiffs, or, in other words, by cheating the plaintiffs out of their 

goods. The caſes which I have ſtated, and Sid. 146, and 
I Keb. 522. prove that the declaration ſtates more than is neceſ- 

ſary; for ſraudulenter without {ciens, or ſciens without fraudulen- 
ter, would be ſufficient to ſupport the action, But, as Mr. J. 
T wi iden ſaid in that caſe, the fraud muſt be proved. The aſſer- 
tion alone will not maintain the action; but the plaintiff muſt 
20 on to prove that it was falſe, and that the defendant knew it 
to be ſo: by what means that proof is to be made out in evi- 
dence need not be ſtated in the declaration. Some general ar- 
guments were urged at the bar to ſhew that miſchicfs and incon- 
veniences would ariſe if this action were ſuſtained ; for if a man, 
who is aſked a queſtion reſpecting another's reſponſibility, heſi- 
tate or is ſilent; he blaſts the character of the tradeſman: and 
if he ſay that he is inſolvent, he may not be able to prove it. 
But let us fee what is contended for: it is nothing leſs than 
that a man may aſſert that which he knows to be falſe, and 
thereby do an everlaſting injury to his neighbour, and yet not 
be anſwerable for it. This is as repugnant to law, as it is to 
morality. Then it is ſaid that the plaintiffs had no right to aſk 
the queſtion of the defendant. But I do not agree in that; for 
the Plaintiff's bad an intereſt in knowing what the credit of 
Falch was. It was not the inquiry of idle curioſity, but it was 
to govern a very extenſive concern. The defendant undoubted- 
ly had his option to give an anſwer to the queſtion or not: but 
if he gave none, or ſaid he did not know, it is impoflible for any 
court of juſtice to adopt the poſſible inferences of a ſuſpicious 
mind as a ground for grave judgment. All that is required of 
a perſon in the defendant's ſituation is that he ſhall give no an- 
ſwer, or that, if he do, he ſhall anſwer according to the truth as 
far 
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far as he knows. The reaſoning in the caſe of Cogge v. Barnard, 
which was cited by the plaintiffs” counſel, is I think very ap- 
-plicable' to this part of the caſe, If the anſwer im port infolvency, 
it is not neceſſary that the defendant ſhould be able to prove that 
inſolvency to a jury; for the law protects a man in giving that 
anſwer, if he does it in confidence and without malice. No 
action can be maintained againſt him for giving ſuch an anſwer, 
unleſs expreſs malice can be proved. From the circumſtance of 
the law giving that protection, it ſeems to follow, a as a neceſſary 
conſequence, that the law not only | gives ſanction to the queſtion, 
but requires that, if it be anſwered at all, it ſhall be anſwered 
honeſtly: There is a caſe in the books, which, though not 
much to be relied on, yet ſerves to ſhew that this kind of con- 
duct has never been thought innocent in W: etmin}ter Hall. In 
R. v. Gunſfton, 1 Str. 583. the defendant was indicted for pre- 
tending that a perſon of no reputation was Sit J. Ti bornycraft, 
whereby the proſecutor was induced to truſt him; and the Court 
refuſed to grant a certiorari, unleſs a ſpecial ground were laid 
for it. If the aſſertion in that caſe had been wholly innocent, 
the Court would not have heſitated a moment. How indeed af 
indictment could be maintained for that, I do. not well under- 
ſtand ; nor have I learnt what became of it; The objection to 


the indictment is that it was merely a private injury: but that is 


no anſwer to an action. And if a man will wickedly aſſert that 
which he knows to be falſe, and theteby draws his neighbour 
into a heavy loſs, even though it be under the ſpecious pre- 


tence of ſerving his friend, I ſay a talibus iftis nan jura 90 5 


ſerviunt. 
 ASHHURST, J.— The objection in this caſe,” which is to the 


third count in the declaration, is that it contains only @ bare 
aſſertion, and does not ſtate that the defendant had any interef, 
or that he colluded with the other party who had. But I am 
of opinion that the action lies notwithſtanding this objection. 
It ſeems to me that the rule laid down by Croke, J. in Bailey v. 
Merrell (a) is a ſound and ſolid principle, namely, that fraud 
without damage, or damage without fraud, will not found an 


action; but where both concur an action will lie. The prin- 
ciple is not denied by the other judges, but only the application 


of it, becauſe the party injured there, who was the carrier, had 
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the means of attainin g certain knowledge in his own power, 
namely, by weighing the goods ; and therefore it was a fooliſh 
credulity againſt which the law will not relieve. But that is 
not the caſe here, for it is expreſsly charged that the defendant 
Ene the falſity of the allegation, and which the jury have found 
to be true: but non conſtat that the plaintiffs knew it, or had 
any means of knowing it, but truſted to the veracity of the de- 
fendant. And many reaſons may occur why the defendant might 
know that fact better than the plaintiffs ; as if there had before 
this event ſubſiſted a partnerſhip between him and Falch, which 
had been diſſolved: but at any rate it is ſtated as a fact that he 
knew it, It is admitted that a fraudulent affirmation, when 
the party making it has an intereſt, is a ground of action, as in 
Riſney v. Selby (a), which was a falſe affirmation made to a 

archaſer as to the rent of a farm which the defendant was in 


| treaty to ſell to him. But it was argued that the action lies not 


unleſs where the party making it has an intereſt, or colludes 
with one who has. I do not recolle& that any caſe was cited 
which proves ſuch a poſition: but if there were any ſuch to be 
found, I ſhould not hefitate to ſay that it could not be law ; for 
I have ſo great a veneration for the law as to ſuppoſe that no- 
thing can be law which is not founded in common ſenſe or 
common honeſty. For the giſt of the action is the injury done to 
the plaintiff, and not whether the defendant ,meant to be a gainer 
by it: what is it to the plaintiff whether the defendant was 
or was not to gain by it; the injury to him is the ſame. And it 
ſhould ſeem that it ought more emphatically to lie againſt him, 
as the malice is more diabolical, if he had not the temptation of 
gain. For the ſame reaſon it cannot be neceſſary that the de- 
fendant ſhould collude with one who has an intereſt, But if 
colluſion were neceſſary, there ſeems all the reaſon in the world 
to ſuppoſe both intereſt and colluſion from the nature of the act; 
for it is to be hoped that there is not to be found a diſpoſition fo 
diabolical as to prompt any man to injure another without bene- 
fiting himſelf. But it is ſaid that if this be determined to be law, 
any man may have an action brought againſt him for telliog a lie, 
by the crediting of which another happens eventually to be in- 
jured. But this conſequence by no means follows; for in order 
to make it actionable it muſt be accompanied with the circum- 
ſtances averred i in this count, namely, that the defendant, ** in- 
(a) on, 211, 


* tending 


. 


IN THE TWENTY-NINTH YEAR OF GEORGE III. 


s tending to deceive and defraud the plaintiffs, did deceitfully en- 
* courage and perſuade them to do the act, and for that pur- 

* poſe made the falſe affirmation, in conſequence of which 
<« they did the act.“ Any lie accompanied with thoſe circum- 
ſtances I ſhould clearly hold to be the ſubject of an action: but 
not a mere lie thrown out at random without ary intention of 


hurting any body, but which ſome perſon was fooliſh enough. 


to act upon; for the guo animo is a great pare of the gilt of 


the action. Another argument which has been made oſe of is 


that this is a new caſe, and that there is no precedent of ſuch 
an action. Where caſes are new in their principle, there I 
admit that it is neceſſary to have recourſe to legiſlative inter- 


poſition in order to remedy the grievance-: but where the caſe. 


is only new iu the infance, and the only queſtion is upon the 
application of a principle recognized in the law to ſuch new caſe, 
it will be juſt as competent to courts of juſtice to apply the 
principle to any caſe which may ariſe two centuries hence as it 
was two centuries ago: If it were not, we ought to blot out of 


our law books one fourth part of the caſes that are to be found 
in them. The ſame objection might in my opinion have been 


made with much greater reaſon in the caſe of Coggs v. Barnard ; 

for there the defendant, ſo far from meaning an injury, meant a 
kindneſs, though he was not ſo careful as he ſhould have been 
in the execution of what he undertook. And indeed the prin- 
ciple of the caſe does not in my opinion ſeem ſo clear as that 
of the caſe now before us, and yet that caſe bas always been 
received as law. Indeed one great reaſon perhaps why this 
action has never occurred may be that it is not likely that ſuch 
a ſpecies of fraud ſhould be practiſed unleſs the party is in ſome 


way intereſted. Therefore I think the rule for ene the 


judgment ought to be diſcharged, 
Lord KEN VON, Ch. J.—I am not defirous of entering very 
fully into the diſcuſſion of this ſubject, as the argument 


comes to me quite exhauſted by what has been ſaid by my 
brothers. But till I will ſay a few. words as to the grounds 
upon which my opinion is formed. All laws ſtand on the beſt 


and broadeſt baſis which go to enforce moral and ſocial duties. 
Though indeed it is not every moral and ſocial duty the neglect 


of which is the ground of an action. For there are, which are 


called in the civil law, duties of imperfect obligation, for the 
enforcing of which no action lies. There are many caſes where 
3 | 3 the 
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the pure effuſion of a good mind may, induce the ,performance 
of particular duties, which. yet cannot be enforced. by municipal 
laws. But there are certain duties, the non-performance of 
which the juriſprudence of this country has made the ſubject of 
a civil action. And I find it laid dowu by the Lord Ch. B. 
Comyns (a), that an action upon the caſe for a deceit lies 


when a man does any deceit to the damage of another,” He 


has not indeed Cited any authority for this opinion; but his 
opinion alone is of great authority; ſince he was conſidered by 
his cotemporaries as the moſt able lawyer in Neſtminſter Hall. 
Let us however conſider whether that propoſition is not ſup- 
ported by the invatiable principle in all the caſes on this ſub- 
jet. In 3 Bulſir. 95. it was held by Crete, J. that ** fraud 
without damage, or damage without fraud, gives no cauſe of 
action: but where theſe two do concur, there an aQtion lieth,” 
It is true, as has been already obſerved, that the judges were of 
opinion in that caſe that the action did not lie on other grounds. 
But conſider what thoſe grounds were. Dodderidge J. ſaid; 
« if we ſhall give way to this, then every carrier would have an 
action upon the caſe: but he ſhall not have any action for this, 
becauſe it is merely hit own default that he did not weigh it.” 
Undoubtedly where the common prudence and caution of man 
are ſufficient. to guard him, the law will not protect him in his 
negligence. And in that caſe, as reported in Cro. Fac. 386. 
tue negligence of the plaintiff himſelf was the cauſe for which 
the Court held that the action was not maintainable. Then 
how does the principle of that caſe apply to the preſent? There 
are many ſituations in life, and particularly. in the commercial: 
world, where a man cannot by any diligence inform himſelf of 
the degree of credit which ought to be given to the perſons. with 
whom he deals; in which caſes he muſt apply to thoſe whoſe. 
ſources of intelligence enable them to give that information, The 
law of prudence leads him to apply to them, and the law of mo- 
rality ought to induce them to give the information required, 
In the caſe of Bulſtrode the carrier might have weighed the goods 
himſelf: but in this caſe the plaintiffs had no means of knowing 


the ſtate of Falch's credit but by an application to his neigh- 
bours. The ſame obſervation may be made to the caſes cited 


by the defendant's counſel reſpecting titles to real property. For a 
perſon does not have recourſe to common converſations to-know- 


(a) Com. Dig. Tit. * Afton upon the caſe for a deceit,” A. 1, 
3 the 
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the title of an eſtate which he is about to purchaſe: but he may 
inſpe the title deeds ; and he does not uſe common prudence 
if he rely on any other fecurity. In the caſe in Bu/ſftrode the 


Court ſeemed to conſider that damnum and injuria are the grounds 
of this action; and they all admitted that, if they had exiſted in 


that caſe, the action would have lain there; for the reſt of the 


Judges did not controvert the opinion of Croke J. but denied 
the application of it to that particular caſe, Then it was con- 
tended here that the action cannot be maintained for telling a 
naked lie: but that propoſition is to be taken /u5 modo. If 
indeed no injury is occaſtoned by the lie, it is not actionable: 
but if it be attended with a damage, it then becomes the ſubject 
of an ation. As calling a woman a whore, if ſhe ſuſtain no 
damage by it, is not actionable : but if ſhe loſe her marriage by 


it, then ſhe may recover ſatisfaction in damages. But in this 


caſe the two grounds of the action concur: here are both the 


damnum et injuria. The plaintiffs applied to the defendant 


telling him that they were going to deal with Palch, and de- 
firing to be informed of his credit, when the defendant fraudu- 
lentiy, and knowing it to be otherwiſe, and with a deſign to de- 
ceive the plaintiffs, made the falſe affirmation which is ſtated on 
the record, by which they ſuſtained a conſiderable damage. Then 
can a doubt be entertained for a moment but that this is inju- 
rious to the plaintiffs? If this be not an injury, I do not know 
how to define the word. Then as to the loſs, this is ſtated in 
the declaration, and found by the verdict. Several of the words 
ſtated in this declaration, and particularly“ fraudulenter”, did 
not occur in ſeveral of the caſes cited. It is admitted. that the 
defendant's conduct was highly immoral, and detrimental to 
fociety. And I am of opinion that the action is maintainable 
.on the grounds of deceit in the defendant and injury and loſs to 
the plaintiffs. 

Rule for arreſting the 3 diſcharged. 


SYMUONs againſt K N O Xx. 


EBT on bond in 11619 J. 135. 4d. dated the 14th Fuly 
1784. The defendant (after praying oyer of the bond 
and of the condition, which was that the bond ſhould be void 
on payment of go8g/. 113. 8d. with lawful iatereſt on the 
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In an action 
on a bond, 
the defen- 
dant mult ſet 
forth in the 
plea -what is 
really due on 


the bond, before he is intitled to ſet off any croſs demand under 8 Geo, 2. c. 24. J 5. and ſuch averment 


is tcaverſable. 
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25th of March then next) pleaded as follows ; that at the time 
of exhibiting the bill of the ſaid John there was juſtly and truly 
due and owing to the ſaid John, on the condition of the ſaid writ- 
ing obligatory, for principal and intereſt, the ſum of 5809 J. 11 5. 
8 d. and no more, to wit, at Weſtminſter aforeſaid in the county 
aforeſaid ; and that the ſaid John now is, and on the day of ex- 
hibiting the bill of the ſaid John was, indebted to the ſaid William 
in more money than is remaining due to the ſaid Jobn by vir- 
tue of the ſaid writing obligatory ; and concluded with a ſet-off 
in the common form. The plaintiff replied that at the time of ex- 
hibiting the bill of the ſaid John there was and yet is juſtly and 
truly due and owing to the ſaid John from the ſaid William, upon 
and by virtue of the ſaid writing obligatory and the condition 
thereof, for principal and intereſt, a larger ſum of money than the 
ſaid ſum of 5809 J. 115. 8 d. in the ſaid plea mentioned, to 
wit, the ſum of 6930 J. 35s. 9d.; concluding to the country. 

To this replication the defendant demurred ; and ſhewed for 
cauſe that the plaintiff in and by his replication attempted to put 
in iſſue a matter wholly immaterial, and therein traverſed a fact, 


' whereon no certain or material iſſue could be taken; and hath 


not in and by his replication traverſed, or denied, or confeſſed, 
the only fact in the plea, whereon a certain or proper iſſue could 
be taken; and becauſe the replication was in various other re- 
ſpects defective, informal, &c. 

' Baldwin, in ſupport of the demurrer. This queſtion ariſes 
on the 8 Geo. 2. c. 24. /. 5. which gives the plea of ſet-off, 
where the demand on either fide accrues by bond ; and which 
directs that judgment ſhall be entered for no more than ſhall 
appear to be due to the plaintiff after one debt is ſet againſt the 
other. The material iſſue therefore to be tried is, whether the 
plaintiff s demand on the defendant exceeds that which the de- 
fendant has on him: and it is immaterial to take jſſue on the 
exact ſum due from the defendant to the plaintiff, For if the 
parties were to go to trial on ſuch an iſſue, and the plaintiff 
proved that only one ſhilling more was due to him, the de- 
fendant would be deprived of the benefit of the ſtatute, even 
though his demand exceeded that of the plaintiff, And no 
inconvenience can ariſe from this practice, becauſe the act 
directs that judgment ſhall 1 be entered up for ſo much as is 


really and juſtly due. 


Dampier, 
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Dampier, contra. The ſtatute expreſsly requires that the 
ſum which is juſtly and truly due ſhall be pleaded in bar, in 
which plea ſhall be ſhewn how much is truly and juſtly due on 
either fide. If then it be neceſſary to aver that ſomething is due 
on the bond, the particulars of that averment are neceſſary. And 
the meaning of the ſtatute is that, in caſe the defendant ſets off 
a bond debt, the plaintiff may know the amount of the defen- 
dant's claim; or that, in caſe the defendant ſets off to a debt 
due to the plaintiff ariſing on a bond, he may know how much 
the defendant admits. If the defendant were not to ſet forth the 
true ſum, the plaintiff would go to trial ignorant of what was 
to be proved by the defendant, which was the very thing againſt 
which the ſtatute meant to provide. Then if this be a material 
averment, it is traverſable; for if the plaintiff were not to tra- 
verſe it in his replication, he would be taken to have admitted 
it. And it is ſo material, that, unleſs the defendant avers what 
is truly and juſtly due, he is not intitled under the ſtatute to ſet 
off at all. But whatever may be the general conſtruction of this 
ſtatute, the particular manner of pleading this plea has made the 
averment material, and conſequently traverſable. The plea 
ſtates that the defendant was indebted to the plaintiff, on the 
bond, in 5809 J. 115. 8 d. and no more, without laying it under 
a videlicet; in conſequence of which it became neceſſary to 
deny it in the replication, otherwiſe the plaintiff would have 
been bound by that preciſe ſum, In Durſton v. Tuthan (a), 
where the declaration ſtated that, in conſideration that the plain- 
tiff would buy of the defendant 45 ſheep for 54 J. 115. 64., the 
defendant undertook and promiſed that they were ſound, the 
plaintiff proved the price to be 54/. 125. 6d. Buller, J. held 
the variance to be fatal, becauſe the ſum was not laid under a 
videlicet; and nonſuited the plaintiff, The defendant in this 
caſe has alſo added the words and no more” which the fta- 
tute does not require, but which make the traverſe the more 
neceflary. | 

Lord Kenyon, Ch. J.—T own I form an opinion on this ſub- 
jet with great diffidence. This is an action brought on a 
bond, in which caſe the ſtatute ſays that, if the defendant wiſhes 
to ſet off a croſs demand againſt the plaintiff, he muſt firſt ſtate 
in his plea what is really due on the bond : the defendant then 
ia this caſe, being furniſhed with the means of aſcertaining the 


4 Taunton Sp. . 1788. car, Buller, J. 
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extent of the demand upon the bond, ſtates that ſuch a ſum 
only is due; and, having thus complied with the requiſition of 
the ſtatute, ſets off a croſs demand. And the queſtion is, whether 
the plaintiff is bound to admit that that is the extent of his de- 
mand. Now if he does not deny it in his replication, be admits it: 
it therefore became neceſſary for the plaintiff to traverſe it; for, if 
the plaintiff were to go to trial only on the iſſue, whether his 
demand did or did not exceed the defendant's, great injuſtice 
might bedone. And it ſeems to me that there is reaſon in requir- 
ing that the exact ſum ſhould be pleaded, becauſe the purpoſe of 
pleading is to reduce the matter to a point. Here too the ſum 
is not pleaded under a videlicet: and it has been long ſettled that 


| where any thing is laid under a videlicet, the party is not con- 


cluded by it; but he is, where there is no videlicet. It would 
therefore be very hard on this plaintiff if he were bound by the 


ſum, which the defendant has ſtated not under a videlicet, with- 


out having an opportunity of traverſing it. 

 As8HnvuRsT, J.—There is a manifeſt diſtinction between this 
ſtatute, and that of the 2 Geo. 2. c. 22. For this act expreſsly 
requires that the defendant ſhall ſet forth the preciſe ſum which 
is due on the bond, before he can be permitted to ſet off his 
demand. And therefore we are precluded by the ſtatute from 
conſidering this on the fame footing with ſimple contract debts, 
The form of pleading under a videlicet, where the party does not 
mean to be concluded by the ſum ſtated, ſhews that, where it is 
not ſo pleaded, he is bound by the preciſe ſum pleaded, Now 
here the defendant pleaded that a certain ſum was due to the 
plaintiff on the bond, and no more, which would have concluded 
the plaintiff, if he had not traverſed. it in his replication. 

_ GRoss, J.— (a) If the two ſtatutes 2 Geo. 2. c. 22. and 
8 Geo. 2. c. 24. be conſidered and compared together, there will 
be found to be no difficulty ia this queſtion. By the former 
act the defendant was permitted to ſet off his demand againſt the 


- plaintiff, either by pleading it, or by giving it in evidence un- 


der the general iſſue with notice. But as it was conceived that 


the words mutual debts” mentioned in that act did not ex- 


tend to caſes where the demand aroſe on a penalty, the 8 Geo. 2 
c. 24. was paſſed, which enacts that, where either the plaintiff s 
or the defendant's demand accrues by reaſon of any penalty, the 


debt intended to be ſet off ſhall be pleaded in bar, in which plea 


(-) Mr. Juſtice Bulley was fitting for the Lord Chancellor. 
ſhall 
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ſhall be ſhewn how much is juſtly and truly due on either fide. 
So that under this act the defendant cannot give a notice of ſet- 
off with the general iſſue; but he is required to plead it in bar, 
in which plea he muſt ſtate what is really due on the bond. And 
as far as my experience goes, the plea in this caſe is warranted 
by the uſual form of pleading: it has not been uſual to plead 
that a large ſum of money, t wit, ſo much is due, but that 4 
ſpecific ſum is due and no more. And this mode is certainly 
conſonant to the 8 Geo. 2. c. 24. Then as the defendant ſet 
forth what was really due without a videlicet, the plaintiff would 
be taken to have admitted it, if he had not traverſed it in 
his replication. W 
Demurrer over- ruled. 
But as Baldwin ſuggeſted that it had not been the practice to 
traverſe this averment in the replication, the Court gave the 
defendant leave to amend on paying the coſts. 


The KING ggainſt ANDREW TooLty (a). 


HE defendant, who had been convicted in the penalty of 
51. under the 25 Geo, 3. c. 51. for letting to hire a horſe 
to Richard Gee, for the purpoſe of travelling poſt by the ſtage, 
to wit, from Totneſs to Aſhburton, Devon, and back again, not 
having a licence ſo to do from the commiſſioners of the ſtamp. 
office, appealed to the laſt Mrchaelmas Seſſions at Exeter; whete 
the conviction was quaſhed, ſubje to the opinion of this Court 
on the following caſe, deny 
On the 4th of Ofober 1788 Richard Gee, an apparitor of the 
ſpiritual court of the archdeaconry of Torneſs in the dicceſe of 
Exeter, went to the appellant, who is a butcher of the town of 
Totneſi, and hired a horſe of him to go from thence to Aſhburton 
in the ſaid county and back again; the price to be paid to the 
appellant for ſuch hire amounted to one ſhilling and ſixpence, 
and Richard Gee was to return with the horſe to Totneſs the ſame 


ting horſes to bire for the purpoſe of travelling poſt are required to take out by that ſtatute. 
travelling peſt in that act are to be conſtrued according to the popular acceptation of them. 


(a) This caſe was determined in the laſt | in caſe he was diſſatisfied with the opinion 


derm; but as it concerned one of the revenue | of the Court: he afterwards however de- I} 4 y 

laws, and as it was underſtood that the Attor- | clared he was perfectly ſatisfied with the * N 4 
ney General wiſhed to be heard upon it, the | judgment of the Court. See the next caſe. 7 > \ 2 8 
Court gave him leave to argue it again a ; n A, . PING 4. 3 1 a Q » N 
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day ; and it alſo appeared that the appellant was not a perſon 
licenſed to let horſes for travelling poſt. 

By the 25 Geo. 3. c. 51. / 4. Every poſt maſter, inn- 
keeper, or other perſon, who ſhall let to hire any horſe 
for the purpoſe of travelling poſi by the mile, or from ſtage 
to ſtage, ſhall pay annually 5s. for a licence for that purpoſe. 
By the 5th ſection the duties are put under the management 
of the commiſſioners of the ſtamp duties. And by the 42d 
ſection, every horſe, hired by the mile or ſtage, ſhall be 
deemed to be hired to travel poſt within the meaning of the a&, 
although the perſon hiring the ſame do not go or travel ſeveral 
ſtages upon a poſt road, or change horſes; and although at the 
ſtage or place, at or to which ſuch horſes ſhall be hired, there 
ſhall not be any poſt-houſe; and although there ſhall not be 
any poſt ſettled or eſtabliſhed on the road, 5 which ſuch 
horſes ſhall be hired to go. 

Bearcroft, Clapp, and Eaſt, were to have argued in ſupport 
of the order of Seſſions: but ſoon after Bearcrof? had begun, 
the Court defired to hear the counſel on the other fide. 

Fanſhaw, Wood, Gibbs, and Eliot, againſt the order of Seſſions, 
contended that this caſe fell both within the letter and the 
ſpirit of the act of parliament. It was letting a horſe to hire by 
the ſtage, which is declared by the act to be an hiring to travel 
poſt, and the words are in the alternative, by the mile or ſtage. 
If there be a terminus @ quo and terminus ad quem, it is a hiring 
by the ſtage. Now here the horſe was hired to go from one 
place to another; the bounds of the road were both aſcertained ; 
and the contract only extended to that diſtance. If the horſe 
had been hired to go only from Totneſs to Aſhburton, there could 
be no doubt but that it would have been an hiring by the ſtage ; 
for the ſtatute expreſsly declares that a hiring for one ſtage only 
ſhall be travelling poſt. And the returning from Aſhburton to 
Totneſs cannot make any difference; for that would be to argue 
that an hiring for two ſtages is not within the meaning of the act. 
- The words of the ſtatute are poſitive, and are ſufficiently large 
to comprehend this caſe : now in the 41ſt. ſection there is an 
exception in favor of horſes uſed in hackney coaches ;- then if, 
without ſuch an exemption they would have been liable, the 
letting to hire in this caſe is fubject to the 4 there being no 
exception to protect it. 

Lord Kenyon, Ch. J.— The argument, which has been 
urged againſt the order of Seſſions, would be well founded, if 

the 
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the act had ſtopped at the words that every horſe hired by the 
mile, or ſtage, ſhall be deemed to be hired to travel poſt.” 
For if the Legiſlature had only intended to ſubject every horſe 
ſo hired to the duty, they would not have ſubſequently added fo 
many nugatory words: but the act goes on to ſay ** that ſuch 
ſhall be travelling poſt within the meaning of the act, although 
the perſon biring the ſam? do not travel ſzveral ſtages, or change 
horſes, and although there be not any poſt-bouſe, or eſtabliſhed poſt 
road. This proviſo is adapted to caſes which exiſt in various 
parts of the kingdom, and particularly in the road from Cheſter 


to Bath, great part of which is not that which is termed a poſt 


road; there perſons do not travel from poſt-houſe to poſt- houſe; 


but they travel 3 poſt. If a perſon be, in the popular ſenſe of 
the words, travelling poſt, he is then within the meaning of 
the act of parliament. The popular ſenſe of the words is to be 
retained ; and when that is ſatisfied the 42d ſection provides 
that the circumſtances there mentioned ſhall. not exempt the 
perſon from paying the duty. But the perſon, in this caſe 
going on his buſineſs to a market-town and back again, cannot 
poſſibly be faid to be travelling poſt either within the ſpirit or 
the words of this at of parliament, which was evidently not 
intended to extend to every caſe of hiring a horſe ; and unless 
it did, this caſe is not within it. 

Asunuksr, J.— This cannot be a hiring to travel poſt either 
within the ſpirit or letter of this act of parliament, There is a 
great deal in what the counſel for the defendant ſaid that this fort 
of hiring is, in effect, a hiring for a day with a reſtriction that the 
hirer ſhall not go further than ſuch a place. One neighbour lets 
his horſe to another to go from To/neſs to Aſhburton and back 
again, which cannot be ſaid to be travelling poſt within the po- 
| pular ſenſe of the words; and ſuch was the meaning of the 
Legiſlature. 

GRose, J.—(a) If the Legiſlature had intended that every 
perſon, who lets horſes to hire for any purpoſe, ſhould take out 
a licence, the words travelling poit” need not have been in- 
ſerted in the act of parliament. Thoſe words muſt have meant 
ſomething, and they muſt be confined to their popular ſenſe, 
except in thoſe caſes which the Legiſlature has pointed out in the 
42d ſection; in the expoſition of which I perfectly agree with 
my Lord Chief Juſtice, I do not know what the practice may 
be; but if the argument uſed in favor of the tax were to prevail, 


(a) 45. Baller, J. 
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the conſequence would be that every clergyman within either 
of the univerſities who hires a horſe for the purpoſe of attending 
his church would be equally liable to the duty for travelling 
poſt : but we cannot ſuppoſe that the Legiſlature meant to ex- 


tend it to ſuch caſes. 
Order of Seſſions confirmed. 


The KINO again} Joun WZIIER. 


PON an appeal againſt a conviction on the 25 Ges. 3. 

c. 5 1. /. 4. for levying a tax upon horſes let to hire, for 
the purpoſe of travelling poſt by the mile or ſtage, the Seſſions 
quaſhed the conviction, and ſtated a caſe for the opinion of 
this Court; wherein it appeared upon the evidence of Jonathan 
Green, who was deputed poſtmaſter for the city of Exeter, that 
when any expreſſes have been delivered to him to be forwarded to 
London, he has uniformly cauſed them to be conveyed from Exe- 
ter to Honiton, being the firſt ſtage from thence, and 16 miles diſ- 
tant, by the defendant, who lets horſes for that purpoſe. Such ex- 
preſſes have been in every inſtance within the knowledge of the 
ſaid defendant carried on horſeback by a boy and a horſe pro- 
vided by the defendant: and Green hath always paid the de- 


fendant three pence a mile, and ſixpence for the boy; in the 


whole 45. 6 d. The defendant may ſend whom he pleaſes or go 


himſelf with the expreſſes. On the 25th of February laſt, a 


waiter from the Oxford-1nn brought an expreſs to Green, di- 
rected to the duke of Northumberland, to be immediately for- 
warded to London. Green incloſed it in another cover directed 
to the poſtmaſter general in London, which is done in the caſe 
of all expreſſes, and ſent it to the defendant Mebber, who either 
came himſelf or immediately ſent his ſervant to the poſt- office. 
The ſaid Jonathan Green delivered to Webber's boy the expreſs 
which he ſo received with directions to forward it immediately 
to Honiton, He thinks he has ſeen ſome expreſſes with Govern- 
ment ſervice written on the cover, but he does not remember 
that this was written on the preſent. He has ſince paid Webber 
45. 6 d. for conveying this expreſs to Honiton. It is his duty 
to forward expreſſes in the moſt expeditious way, and he thinks 
the moſt expeditious way is by a man and a horſe. He is allowed 
two hours and a quarter for conveying an expreſs from Exeter to 
Honiton, The horſe upon which the boy rode in carrying this 

expreſs 
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expreſs was the property of the defendant. Green pays the de- 1789. 

fendant once a quarter for carrying expreſſes; and he was paid 

the ſaid 4.5. 6 d. in the laſt account ſettled at Lady-day. - I | 

The Attorney General, Clapp, and Eaſt, in ſupport of the WIszEs. ji 

order of Seſſions, contended, firſt, that upon the ſtate of the caſe it | 

did not appear that this expreſs was forwarded upon a private | 

account, but upon Government ſervice. For though the evidence i 

is looſely ſtated in this reſpect, yet it ſuſhciently appears that i 
this expreſs was incloſed to the poſtmaſter general in the ſame 
'  * manner as is done in the caſe of 4/ exprefles ; and that the 
money which the defendant received for carrying it was paid to 
him by the poſtmaſter on ſettling his quarterly account ; which 
therefore muſt have been deducted out of the public reve- 
nues. And as this defendant's contract was with the poſt- 
| office on behalf of the public, he could not have been implicated 
in any penalty by their act in ſending even a private expreſs, as 
he had no means of knowing that this was on any other account 
than that for which he contracted. If therefore with reſpe& 
to him this expreſs muſt at any rate be taken to have been for- 
warded on account of the king, the defendant was exempted from 
paying any duty ariſing out of ſuch ſervice, by virtue of that 
prerogative which exempts the ſovereign either mediately or 
immediately from the payment of taxes to be collected indi- 
vidually. This prerogative having never been queſtioned can 
only be proved in more modern times by the uninterrupted en- 
joyment of it; but it may be traced back as far as the tenants in 
ancient demeſne, who, being employed in tilling the king's 
lands, were in reſpect of ſuch ſervice, as Lord Coke (a) fays, free 
and quiet from all manner of tolls in fairs and markets reſpecting 

huſbandry, and of all taxes and Zalliages by parliament unleſs 

eſpecially named. The fame is obſerved in Fitz, Nat. Br. 31. 
From whence it appears that the exemption extends to thoſe 
who are in the immediate ſervice of the king in reſpect of that 
ſervice, as the occupation of thoſe tenants in the caſe men- 
tioned, It would allo be abſurd to levy the tax upon the de- 
fendant, inaſmuch as the public would be obliged to pay him ſo 
much more than they do now, which wovld be receiving-with 
one hand, and paying with the other. Upon this principle was 
the caſe of Lord Amberſt v. Lord Somers (6) lately determined, 
in which it was held that the colonel of a regiment renting 


(a) 4 Inf. 269. () Ante 2 vol. 372. 
Vo. III. U ſtables 
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ſtables for the uſe of the regiment, by order of the Crown, was 
not liable to be rated, becauſe ultimately the expence would fall 
upon the public. Neither can it be ſaid that though the King, 


and his ſervants, might be exempt from the duty while the col- 


lection of it was in his own hands, yet that that exemption ceaſed 
when it was transferred to another; for the farmers of the tax 
were only entitled to ſo much as by law could beraiſed before: and 
beſides this conviction is for not having taken out a licence, 
the ſum for which is required to be received for the uſe of bis 
majeſly. And it would be ſtrange to ſay that the King 
ſhould exact a penalty for not taking out a licence to do an 


act which the defendant did by the King's order, through the 
medium of a public office. Suppoſing however that the Court 
were of opinion that it ſufficiently appears upon this caſe that 
the expreſs was carried on a private account, it ſtill becomes a 
queſtion, whether this is ſuch a ſort of hiring as falls within 
the meaning of the act. The Court lately decided that the 
words ©* for the purpoſe of travelling poſt” were to be taken in 
their popular ſenſe. Now in that ſenſe this perſon who was only 
going one ſtage, and was to return back again on the ſame horſe, 
could not be faid to be travelling poſt, which rather implies a 
progreſſive travelling. Beſides the obvious intent of the act was 
to impoſe a tax on a ſpecies of luxury, namely the convenience 
which perſons, who were travelling from one place to another, 
experienced by the expeditious mode of accommodation with 
freſh horſes to accelerate their journey. It is evident too that 
the Legiſlature meant that the tax ſhould be paid by thoſe only 


who were accommodated by this mode of conveyance, and not 


by a perfon riding his own horſe upon the buſineſs of another. 
And this forms another ſubſtantial objection to this conviction ; 
for no principle can be better ſettled than that, in order to fix a 
defendant with a penalty, he ought plainly to appear to be with - 
in the letter and ſpirit of the act. But here there was no con- 
tract for the hire of this or of any horſe, The defendant's 
contract was for the forwarding of the expreſs, and the mode of 
doing that was left entirely to his option; in his opinion in— 
deed the moſt expeditious method was by a man and horſe, but 
he was not bound by his contract to do ſo: he was ouly obliged 
to perform the ſtage in a given time. Upon the ſame principle 
it might be contended, that a ſurgeon who was ſent for by a pa- 


tient, or an attorney who attended his client, would be liable to 


3 pay 
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travelling poſt, though they rode their own horſes. The fame © 
might be ſaid of a carrier who undertakes for à given ſum to 3 


convey a parcel within a certain time; but neither in that caſe or Wiszes. 
the preſent can it be ſaid, that the perſon ſending the par- 
cel or the expreſs in any manner hires the horſe which car- 
ries it. 

Erſkine, Mood, Fanſhaw, Gibbs, and Eliot, contra, were ſtop- 
ped by the Court, 

Lord Kenyon, Ch. J.—This queſtion depends on the con- 

ſtruction of a ſhort clauſe in the act of parliament. And it is true 
that under that act every letting to hire is not a letting to hire for 
the purpoſe of travelling poſt. We were of this opinion in the 
caſe of The King v. Tooley in the laſt term (a): but as we wiſhed 
that our judgment ſhould be ſatis factory, we gave leave to the 
Crown officers to argue it again in caſe they had any c&:5ubts up- 
on the ſubjet ; and I am ha to find | now that no doubt is 
entertained about it. And I have alſo had an opportunity of 
knowing, fince that determination, that our opinion coincides 
with that of the gentleman who drew the at, Now it has been 
argued here that this defendant did not let a horſe for the pur- 
pole of travelling poſt, according to the popular ſenſe of thoſe 
words: -but it is on that very ground that my opinian is form- 
ed; and I think that a horſe, let to carry a letter by expreſs, is 
in common parlance let for the purpoſe of travelling poſt. And 
if we look back to the hiſtory of former times, we find that this 
mode of conveyance was called, not an expreſs, but fying poſt. 
Perhaps if this had appeared to be an expreſs ſent by the orders 
of government on public ſervice, it might have been other- 
wiſe: but I give no opinion on that queſtion. However, as it 
is not ſtated in this caſe that it. was a government expreſs, it is 
impoſſible to entertain the leaſt doubt on this queſtion, Then 
it was objected that the defendant was not bound to pay this duty, 
becauſe the horſe was ridden by his own ſervant: but that 
would equally apply toalmoſt all caſes of travelling polt, where 
the driver is the ſervant of the owner of the e. 

ASHHURST, J. It has been argued that we mult preſume thed 
this expreſs was ſent on the account of government: But it is 
incumbent on the party, who claims the exemption, to prove that 
he comes within it. Therefore we cannot preſume it from the facts 
here ſtated ; and the reverſe of it appears. This caſe then falls 
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within the words of the act of parliament : and if we conſider 
that this was a tax on accommodation and luxury, and that every 
perſon ſending expreſſes is ſuppoſed to be of ability to pay it, 
it comes alſo within the meaning of the ſtatute ;. for it is in the 
popular ſenſe a travelling poſt. 
- GRose, ].—(a) of the ſame opinion. 

Rule abſolute for quaſhing the order of bees. 


(a) Mr. J. Buller was ſitting for the Lord Chancellor. 


The KIS againf} The Inhabitants of Maccrks FIELD. 
EO RGE Dean, Hannah his wife, and John, William, 


Sarab, and Mary, their children, were removed by an 
order of two juſtices from Macclesfield to Wildboarchugh, both 
in the county of Cheſter : on an appeal the court of ſeſſions va- 
cated ſo much of the order as relates to the ſettlement of George 
Dean, Hannah his wife, and William, Sarah, and Mary their 
children, ſubject to the ** of this Court on the . 
caſe. | 
The pauper "ESD Deane, being ſetiled in . 
was hired about fifteen years ago by Francis B Beſwick, late of 
Macclesfield, button maker, for 11 months at 10 guineas wages: 
At the end of 11 months the maſter and the pauper ſettled his 
wages for 11 months, and his maſter gave half-a-guinea over, 


ſaying that he had been a good ſervant, and added “ You may 


* as well lay on an end in your place; the place ſuits you, and 
you ſuit the place.“ The pauper's anſwer was, © very well Sir, 
„ I have no objection.“ And the pauper continued to follow his 
maſter's buſineſs near three years. The pauper, being at Bir- 
mingbam with his maſter's cart, was taken ill, and ſtayed there 
ſome time, which occaſioned him to loſe his ſervice. His 
maſter uſed to give him money occaſionally during his ſervice ; 


but the pauper kept no account himſelf. A few days after the 


pauper's return from Birmingham, his maſter ſettled with him; 
the pauper did not know in what manner, bat ſuppoſed the 
money was right: he thought his wages would come to 
about four ſhillings a week. [t did not appear to the Court 
that the pauper or any of his children (except John) had gained 
any ſettlement in any other 1 

Leycefter, 
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| Leyceſter, in ſupport of the order of ſeſſions, was ſtopped by 178g. ; 

the Court. | —— ; 

Bower, and Manley, contra. The queſtion is, whether this TheRijap | 
againſt 


was a continuation of a limited hiring, or a general indepen- The jntabi- 
dent hiring. They admitted that, if it were the latter, it ee K 
would be equal to a hiring for a year, but contended that ſuch risxv. 
an hiring could not be collected from the caſe ; for then there 
was no contract for wages. This therefore muſt be taken to be 
a continuation of a limited hiring. The caſe ſtates that the 
pauper was hired for 11 months at the ſpecific wages of 10 
guineas ; after the expiration of which time the maſter told 
the ſervant, ** he might as well ay on an end in his place.” 
Now this renewa! of the agreement muſt have reference to the 
original contract, and then the pauper was hired for another 11 
months for 10 guineas more. But it cannot be inferred from 
the ſecond agrzement that the pauper was hired generally to 
ſerve at the ſame rate of wages which he had before reccived. 
This is not like the caſe of R. v. Berwick, St. Jobn's (a), 
| where the pauper was told to go © into Ned Hill's place”; for 
there by a reference to Hill's contract it appeared that he ſerved 
under a yearly hiring. But it is more like the caſe of R. v. 
Clare (%), where a pauper who was originally hired for a month 
continued in the ſame ſervice for five years, and yet gained no 
ſettlement by it. | 
Lord Kenyon, Ch. J.—lIt is clear that there muſt either be 
an expreſs or an implied contract for a year, in order to give 
the ſervant a ſettlement. An expreſs hiring for 11 months 
will not confer a ſettlement, unleſs the ſeſſions find that it was 
fraudulent, and that a year's ſervice was intended, though only 
11 months were exprefled ; as in a caſe (c), which I remember, 
where there was an hiring for 11 months with an agreement to 
give in another month's ſervice. Now in this caſe the firſt 
hiring for 11 moaths was not ſufficient to confer a ſettlement : 
but when that time was elapſed, the maſter told the pauper that 
he might as well flay on an end; which in that part of the 
country means an indefinite time. This ſecond hiring there- 
fore muſt be conſidered as a general hiring, which the law con- 
ſtrues to be an hiring for a year. As to this expreſſion referring 
to the time for which the pauper was originally hired, it is too 
refined : it only referred to the nature of the ſervice in which he 
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1789. was before engaged. Then if we conſider the wages for which the 
— pauper ſerved under the ſecond agreement, it negatives the idea 
The Ku that the parties contracted for another 11 months for the ſame 
WE. definite ſum which the pauper received under the firſt agree- 
rants of ment; for it is ſtated that he received about four ſhillings per 


8 week, which does not amount to the ſame apportionment of 


wages. 
ASHHURST, J.— and GRosE (3) J. concurring. 


Order of ſeſſions confirmed. 


(a) Mr. Juſtice Buller was ſitting for the Lord Chancellor. 


a, | CurisT1E againſt Rio HARDSON. 
Feb. 4th, : 
Ts Court Rule having been obtained to ſhew cauſe why the pro- 
will ſtay the 


roceedings ceedings in this action, which was an action on a judg- 


= orgy ment, ſhould not be ſtayed pending a writ of error brought on 


ment pend- that judgment, ; 
ing a writ of . . 
error brought Leyceſter now ſhewed cauſe on an affidavit, which ſtated that 


— the writ of error was brought merely for the purpoſe of delay; 
ment, not- that the defendant firſt pleaded in abatement in the original 


ithſtandi : ; inti 
whe — action; and that ſince the writ of error, the plaintiff offered to 


ſwear tht the defendant's attorney to wave the judgment if he would point 
the writ of | < 1 
error is cout any error, which was refuſed. And in Entwiſtle v. Shepherd 


2 oy (a), Carter v. Roberts (b), and Butt v. Mow (c), the Court 
refuſed to ſtay the proceedings, becauſe the writ of error was 
brought purpoſely for delay. | 

Baldwin, in ſupport of the rule, ſaid that this caſe was diſ- 
tinguiſhable from thoſe cited, becauſe in each of thoſe it ap- 
peared that the proceedings were peculiarlyvexatious. But nothing 
appears here to diſtinguiſh this from the ordinary caſe of a writ 
of error brought to reverſe a judgment of this Court. 

Lord Kenyon, Ch. J. I am clearly of opinion that this 
rule muſt be made abſolute for ſtaying the proceedings pending 
the writ of error. If it were fit that parties ſhould be reftrain- 
ed from bringing writs of error, the Legiſlature muſt interfere, 
But by the conſtitution of this country every ſubject has a right 


to have his cauſe reviewed by a court of error. In this caſe per- 
haps the defendant's attorney might not know whether there 


(a) Ante 2 vol. 78. (c) 16. 
(e) Arte2 vol. 79. n. c. 
Was 
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was error or not in the judgment in the former action; that is 
for the determination of the court of error. However the de- 
fendant is certainly at liberty to ſue out his writ of error; and 


very little danger is to be apprehended in general from per- 
mitting parties to purſue that remedy, ſince it muſt be recollect- 


ed that they act under the terrors of paying the coſts if they do | 


not ſucceed. 70 
Per Curiam (a) Rule abſolute (5). 
(a) Mr. Juſtice Buller was fitting for the | (5) See the next caſe, 
Lord Chancellor. 


PooL againſt CHaRnock (a). 


HEPHERD ſhewed cauſe againſt a rule for ſtaying the 
proceedings againſt the bail till the determination of a writ 
of error brought by the defendant in the principal cauſe. And 
it appearing on the plaintiff's affidavit that the defendant and 
his attorney had declared that they would delay the plaintiff as 
much as poſſible, by bringing a writ of error, if he did not 


comply with certain terms propoſed, | 
Lord KEN VON, Ch. ].—Said, the Court muſt exerciſe a 


diſcretion upon theſe queſtions: and if the parties confeſs chat 

the writ of error is brought purely for delay, the Court will in- 

ter fete, and will not permit them to abuſe the forms of juſtice, 
Per Curiam (6) Rule diſcharged. 


(a) See the laſt caſe, 


Lord Chancellor. 
(5) Mr. Juſtice Buller was fitting for the | 


Hor xis againſt De Rog cx. 


Rule was obtained to new cauſe why the bill of Midale- 
A ſex iſſued in this caſe ſhould not be ſet aſide, and the bail- 


bond delivered up to be cancelled, on the defendant's athdavit ; 
ſtating that he was a ſubject, and an officer in the army, of the 
king of Sweden; that in conſequence of the war between Sweden, 


and Ruſſia, and Denmark, he was ſent here with diſpatches from 


the Swediſh king to his ambaſſador Baron Nolken in December laſt ; 
that ſince his arrival here, he has been really and truly employed 
as ſecretary to the Baron in tranſcribing ſtate papers relative to 


ſach embaſſy, &c.; and that he does not carry on any trade, nor 
| ci 
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is he ſubject to the bankrupt laws. This affidavit was accom- 


panied with a certificate from baron No/ken, that the defendant 
was his ſecretary, Cc. | 
Garrow now ſhewed cauſe, contending that the defendant 

was not intitled to the privilege from arreſt, becauſe he was not 
a domeſtic of the Swediſd miniſter, Maſters v. Manby, 1 Burr. 
401. And, even if he were, that he could not have the benefit 
of the 7 An. c. 12, becauſe his name was not regiſtered at the 
office of either of the Secretaries of State, as required by the 


: 5th ſect ion of that act. 


Shepherd, in ſapport of the rule, inſiſted that it was not ne- 
ceſſary that the defendant ſhould be a domeſtic of the ambaſ- 
ſador to be entitled to the privilege. Darling v. Athins, 3 
Will. 33. and Triguet v. Bath, 3 Bur. 1478; were caſes of 
Engliſh ſecretaries to the Bavarian miniſter. And it would be ab- 
ſurd to ſay that a menial ſervant ſhall be protected, and that 
the ſecretary, without whoſe aſſiſtance the embaſſy cannot be 
cartied on, ſhall not. 

The Court (a) thought that the defendant was in a ſituation in 
which he was entitled to the privilege claimed ; for that it would 
be impoſſible to carry on ſtate negociations, unleſs perſons in his 
fituation were protected. The ſtatute of Ann is only explana- 


tory of the law of nations; and the words “ domeſtic and do- 


meſtic ſervant” are only put by way of example. The privi- 
lege was held, in the caſe in Burrow, to extend to ſecretaries. 
The ſtatute only requires the names of the perſons privileged 
to be regiſtered for the purpoſe of proceeding againſt the par- 
ties criminally for a violation of that act. And as it appears 
that the defendant is really attached as ſecretary to the embaſ- 
ſy, and it is not even ſuggeſted that there is any impoſition 
in this claim, | 
| Let the Rule be made abſolute. 


(a) Mr. Juſtice Buller was ſitting for the Lord Chancellor. 
BROWN againſ/ Davies. 


HIS was an aQiion by the indorſee of a promiſſory note 


againſt the maker. 
The plaintiff, at the trial before Lord Kenyon at the laſt 


fittings at Guildhall, reſted his caſe upon the proof of the 


maker upon it, the latter is intitled to go into evidence to ſhew that the note was Paid as between him and 
the original payee from whom the plaintiff received it. r term ln nd, Aut SH yronnn 
, Mot, an 704; 45 PC a-nrf 4 he For St, ag Sr fu 5: . ttt Cam: / maker's 
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maker's and payee's hand-writing. The note appeared upon 
the face of it to have been drawn on the 6th of Ofober 1788, 
payable to Sandal or order, and to have become due the 13th of 
November : it had Sandal's indorſement upon it; and had been 
noted for non-payment, Whereupon the defendant's counſel 
offered to prove theſe facts; that Sandal having indorſed it in 
blank, delivered it to Taddy, by whom it had been noted for 
non-payment. That on the 6th of December, Sandal, having been 
paid by the defendant, the maker of the note, took it up from 


Taddy, and afterwards, without the knowledge or conſent of the 


defendant, negotiated itto the plaintiff, But his lordſhip being of 
opinion that, unleſs knowledge was brought home to this 
plaintiff, it would make no difference between theſe parties, 
rejected the evidence, and the plaintiff had a verdict. 


Le Meſurier moved in this term for a rule to ſhew cauſe 


why there ſhould not be a new trial, in order to let the de- 
fendant into proof of the above facts; and cited a caſe of Banks 
v. Colwell at Launceſton Spring aſſizes 1788 before Mr. Juſtice 
Buller. That was an action by the indorſee of a promiſſory 
note, payable on demand, againſt the maker. The defendant 
there was admitted to give evidence that the note had been in- 
dorſed to the plaintiff a year and a half afterwards; and to im- 
peach the conſideration by ſhewing that it had originally been 
given for ſmuggled goods; and that payments had been made 


upon it at ſeveral times. But thouzh no privity was brought 


home to the plaintiff, Mr. Juſtice Buller was clearly of opi- 
nion that he ought to be nonfuited; for he ſaid it had been 
repeatedly ruled at Gu:/dball, that wherever it appears that 
a bill or note has been indorſed over ſome time after it is due, 
which is out of the uſual courſe of trade, that circumſtance 
throws ſuch a ſuſpicion upon it that the indorſee muſt take it 
upon the credit of the indorſer, and muſt ſtand in the fitu- 
ation of the perſon to whom it was payable; and here it ap- 
peared that the conſideration was illegal. Therefore he non- 


ſoited the plaintiff. The principle of that caſe cannot be 


diſtinguiſhed from the preſent : according to which the plain- 
tiff muſt ſtand in the ſituation of Sandal with reſpect to the 
defendant, and conſequently was not entitled to recover. 
Erſkine now ſhewed cauſe, contending that there was no 
evidence offered to ſhew that the plaintiff knew. the note to have 
been ſatisfied; neither was there any circumſtance attending it, 
which might reaſonably lead a prudent man to ſuſpeR tha 
Vor. III. Y | it 
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it had; one or other of which was eſſentially neceflary to dif. 
qualify the plaintiff from maintaining his action. For he had 
paid a valuable conſideration for the note to the original payee 
in whoſe hands it might properly be ſuppoſed to be. And 
this objection does not lie in the defendant's mouth, whoſe 
negligence in not taking up the bill, when he ſatisfied Sandal, 
had left it in the power of the latter to deceive an innocent 
third perſon. | 

Le Meſurier ſaid, in addition to his former argument, that 
there was a reaſonable ground of ſuſpicion on the face of the 
note; for the plaintiff received it after it was due, when it ap- 
peared to have. been noted. 

Lord Kenyon, Ch. J.—lI think this matter ought to be fur- 
ther inquired into. It did not ſtrike me at the trial that there 
was this ſuſpicious circumſtance on the face of the note; for if 
it appeared to have been noted for non-payment-at the time the 
plaintiff received it, that ought to have awakened his ſuſpicion, 
and led him to make further inquiries into the goodneſs of the 


note. 
ASHHURST, ].,—lT think the rule laid down, by my brother 


Buller, in the caſe in Cornwall, is a very ſafe and proper one; 

that where a note is overdue, that alone is ſuch a ſuſpicious cir- 
cumſtance as makes it incumbent on the party receiving it to ſa- 
tisfy himſelf that it is a good one, otherwiſe much an 
might ariſe. 

BULLER, J. —Therei is this diſtinction between bills indorſcdbe- 
fore and after they become due, If a note indorſed be not due at the 
time, it carries no ſuſpicion whatever on the face of it, and the 
party receives it on its own intrinſic credit, But if it is over due, 


7 of 45 9, *rhough I do not ſay that by law it is not negotiable, yet certainly 


it is out of the common courſe of dealing, and does give riſe to 
ſuſpicion. Still ſtronger ought that ſuſpicion to be when it ap- 
pears on the face of the note to have been noted for non-pay- 
ment; which was the caſe here. But generally when a note is 
due, the party receiving it takes it on the credit of the perſon 
who gives it to him. Upon this ground it was that, in the caſe 
in Cornwall, I held that the defendant who was the maker was 
entitled to ſet up the ſame defence that he might have done 
againſt the original payee; and the ſame doctrine has been often 


ruled at Guiidbal/, A fair * can never be injured by this 
| | rule ; 
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tule; for if the tranſaction be a fair one, he will ſtill be en- 
titled to recover. But it may be a uſeful rule to detect fraud 
whenever that has been practiſed. Upon Lord Kenyon's appear- 
ing to diſſent from the generality of the doctrine held by Mr. 
Juſtice Buller, he proceeded to obſerve] my Lord thinks J have 
gone rather too far in ſomething that I have ſaid, but it is to 
be obſerved that I am ſpeaking of caſes where the note has been 
indorſed after it became due, when I conſider it as a note newly 
drawn by the perſon indorſing it. 

Lord Kenyon, Ch. J.—I agree with that, with the addition 
of this circumſtance, that it appears on the face of the note to 
have been diſhonored, or if knowledge can be brought home to 
the indorſee that it had been ſo, But I ſhould think otherwiſe 
if no notice can be fixed on the party; at leaſt 1 am not prepar- 
ed to go that length at preſent. 

GROSE, ].—lf colluſion ſhould be proved between the defen- 
dant and Sandal, then the former will not be entitled to ſet up 
this objection, But at preſent I am of opinion that a new trial 
ought to be granted. 
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Davis, 


Rule abſolute (a). 


(a) This point came before the Court in BuLLen, J.—At the ſame time ſaid, it 


a caſe of Taylor v. Mather, E. 27 Geo. 3. 
B. R. which was an action by the indorſee 
of a promiflory note againſt the maker, 
The note was indorſed ſome time after it 

was due, and there were many circumſtances 
which led the Court and the jury to con- 
clude that it was fraudulently obtained ; 
whereupon a verdict was found for the de- 
ſendant. Upon a motion for a new trial it 
was refuſed upon the merits, and 


has never been determined that a bill or note 
15 not negotiable after it becomes due; but 
if there are any circumſtances of fraud in 
the tranſaction, and it comes into the hands 
of a plaintiff by indorſement after it is due, 
I have always left it to the jury upon the 
ſlighteſt circumſtance to preſume that the 
indorſee was acquainted with the fraud. 

The reſt of the Court concurred in this 
Opinion. 


Hay againſf The Earl of CovenTzy and Others. 


"HIS was a cale ſent by the Lord Chancellor for the opi- 


nion of this Court. 


Sir Robert Worſley, being ſeiſed in 


fee of the premiſes in queſtion, by will dated 4th Tune 1746, 
deviſed them to James WYWorfley and Nobert Worſley, and their 
heirs, upon truſt to raiſe the ſum of c000/7. for his grand- 


Tueſday, 
February 3d. 
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uſe of the right heirs of the deviſor: After the deat 
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1789. daughter, Lady Frances Carteret, afterwards Frances Marchio- 
GY nels of Tweedale, in manner therein mentioned, and ſubject 
Hav thereto, upon truſt, that the truſtees ſhould ſtand ſeiſed of the 
1. of premiſes to the uſe of his grandſon Robert Lord Carteret, who 
CorenTRY. was afterwards Robert Earl Granville, for life; remainder to 
truſtees to preſerve contingent remainders ; remainder to the firſt 
and other ſons of the ſaid Lord Carteret (afterwards Earl Gran- 
ville) in tail male; remainder to the.taid Frances Marchioneſs of 
Tweedale, by her then name of. Lady Frances Carteret for life ; 
remainder to truitees to preſerve contingent remainders; re- 
mainder to the firſt and other ſons of the ſaid Lady Frances 
Carteret, in tail male, and in default of ſuch iſſue ** to the uſe of 
* all andevery the daughter and daughters of the body of the ſaid 
40 Lady Frances Carteret lawfully iſſuing, as tenants in common, 
« and not as joint tenants; and in default of fcb i ue, to 
* the uſe and behoof of his own right heirs for ever.” Sir 
Robert Worfley died the 23d July 1747, without iſſue, and 
without revoking his will. Robert Earl Granville entered, 
and died 12th of February 1776, without iſſue. Lady Fran- 
ces Carteret, afterwards Marchioneſs of 7 weedale, had iſſue one 
ſon, who died an infant in the life-time of the ſaid Robert Earl 
Granville, and one daughter named Lady Catherine, who inter- 
married with Edward Hay, Eſq.; and the ſaid Lady Catherine 
Hay died in Fuly 1776, without iſſue male, leaving the plain- 
tiff Franc Hay an infant, her only daughter and iſſue. The 
queſtion is what eſtate Lady Catherine Hay deceaſed, the plain- 

tiff's late mother, took in the eſtates in queſtion. 

Simeon, for the plaintiff, contended: that Lady Catherine Hay 
took an eſtate tail ; otherwiſe the general intent of the deviſor, 
which is to be collected from the whole of the will, could not be 
effected. It is to be obſerved that at that time Lady F. Car- 
teret had no children, ſo that the te ſtator could not be influenced 
by: any y perſonal favor, it being a general limitation to perſons not 
in eſe. From the particular words uſed in the limitation, * to 
all and every the daughter and daughters of the body of Lady F. 
Carteret lawfully iſſuing,” it ſeems as if the deviſor had an inten- 
tion of limiting the eſtate in ſucceſſion ; for ¶ ue is a word of li- 

mitation. Again it is limited to them as tenants in common: 
Now if he had meant to give only an eſtate for life to the daugh- 
ters he would have given them a joint tenancy: but by making 
them tenants in common he intended to give them ſeparate 
eſtates, and that thoſe eſtates ſhould go in ſucceſſion. And it 
2 18 
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is not to be ſuppoſed that the deviſor intended io take away the 
eſtate from the iſſue of the daughters for the purpoſe of ſuffering 


it to deſcend on a remote heir, on whom the law would other- 


wiſe have caſt it. The ſubſequent words “ in default of ſuch 
iſſue” alſo ſhew that the daughter took an eſtate-tail. In gene- 
ral where an eſtate is given, though only for life, and the words 
« and in default of iflue” are added, they are conſidered to be 
equivalent to“ heirs of the body”, and will convert an eſtate 
for life into an eſtate-tail, unleſs there is a manifeſt intention to 
the contrary, Andin this caſe they are not reſtrained by the 
word “ ſuch;” for the ſame words are uſed in a former part of 
the will, after limiting the eſtate to the ſons in ſtri& ſettlement, 
„in default of ſuch ifſue”, which cannot mean female iſſue: and 
it is improbable that the deviſor meant to give an eſtate 
for life to the daughters after a general failure of male 
iſſue, It is to be obſerved alſo that there is an eſtate for 
life only given to all the other parties, which is a diſtin- 
guiſhing circumſtance mentioned and relied upon by lord Hard- 
wicke in d v. Lewis (a). In Rovinſon v. Robinſon (b), an 
eſtate for life and no longer was expreſsly limited to the firſt 
taker, and yet the Court held that the deviſee took an eſtate- tail 


in order to effectuate the general intention of the teſtator. In 


Evans dem. Brooke v. Aſiley (c), where an eſtate-tail male was 
expreſsly limited to the three firſt ſons of the deviſor's ſiſter, 
and in default of ſuch iſſue to every ſon, &c. it was held that the 
fourth ſon took the ſame eſtate as the three others in order to 
effectuate the deviſor's general intent. In 3 Buiftr. 127. Croke, 
J. put this caſe ; ** a deviſe of B/ackacre to the eldeſt fon and his 
heirs for his part or portion, and F/hiteacre to his youngeſt ſon 
for his part (omitting his“ heirs”) he would take the ſame eſtate 
in Whiteacre that the eldeſt had in Bl/ackacre.” Now that 
could only have been done on the preſumption of an intent ſo 
to deviſe it, there being no words of inheritance in the deviſe to 
the youngeſt ſon. 

Chambre, contra, was ſtopped by the Court. 

Loxp Kexyon, Ch. J.— Said, this being a caſe in which the 
Court was to certify to the Lord Chancellor, he thought it ne- 
ceſſary to ſay a few words in order that the grounds of his 
judgment might be known.—The general rule, which is laid 
down in the books, and on which alone courts can with any 
ſafety proceed in the deciſion of queſtions of this kind, is to 


(a) 1 Aik. 434. (5) 1 Burr. 38. (e) 3 Burr. 1579. 
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CASES IN HILARY TERM 
collect the teſtator's intention from the words which he has uſed 
in his will, and not from conjecture. It is not neceſſary that 
any technical or artificial form of words ſhould be uſed in a will; 
but we muſt collect the meaning of the teſtator from thoſe words 
which he has uſed, and cannot add words which he has not uſed. 
The objection then occurs in this caſe, voluit ſed non dixit. The 
plaintiff's argument goes to ſhew that the daughters took Hates 
tail general; but that could not have been the intention of the 
deviſor, as no ſuch eſtate is given by any part of the will; and 
the deviſor has totally laid aſide the daughters of the firſt deviſee, 
and the daughters of his ſons. The words here uſed, technically 
conſidered, only confer an eſtate for life on Lady Cath. Hay. It 
was once doubted whether an eſtate for life could be given to un- 
born iſſue : and that doubt was ſtated by the counſel as a reaſon in 
the duke of Mar/borough's caſe in the houſe of lords, but was af- 
terwards abandoned. It is not neceſſary for me to ſay what effect 
that would have had in the preſent caſe, if that point had remained 
undecided ; becauſe the law is now clearly ſettled that an eſtate 
for life may be limited to unborn iſſue, provided the deviſor does 
not go farther and give an eſtate in ſucceſſion to the children of 
ſuch unborn iſſue. Then it has been argued that we may pre- 
ſume an intention in the deviſor from other parts of the will to 
give an eſtate in ſucceſſion to the daughters: but I cannot find 
any words in the will to warrant ſuch a conſtruction. If indeed 
the word ſuch” had not been introduced in this clauſe, we 
might perhaps have ſaid that, as * iſſue” is genus generaliſſimum, 
it ſhould include all the progeny. But here the word “ ſuch” 
is relative, and reſtrains the words which accompany it. Then 
it is ſaid that the Court went as far, in Robinſon v. Robinſon, 
and the other caſes cited, as we are deſired to go now. But it is 
ſufficient to ſay that in that caſe no doubt was entertained but 
that the eſtate was intended to go to the iſſue of the firſt taker, 
and the only doubt was whether the firſt taker ſhould take an 
eſtate for life or in tail: and it was to be collected from the whole 
will, which the deviſor there uſed that it was his intent to give 
an eſtate-tail, Then as to the caſe of Evans v. Alley, the eſtate 


was limited in formal terms to the three firſt ſons of the devi- 


ſor's ſiſter, and to the heirs of therr bodies, and in the limitation 
to the fourth ſon thoſe words were omitted : but afterwards 
when the deviſor was directing what was to be done in confor- 
mity to his will, he took it for granted that an eſtate of inheri- 

rance 
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tance was given to the fourth ſon, for he directed the ſons of that 
fourth ſon to take his name and arms. And I remember that 
in determining that queſtion the Court conſidered the rule adopt- 
ed by lord Hale, noſcitur d ſocuis ; which was no pedantic or 
inconſiderate expreſſion when falling from him, but was in- 
tended to convey in ſhort terms the grounds upon which he 


formed his judgment. The kindred terms, to which the Court 


referred in Evans v. A/tley, were the limitations to all the other 
brothers, and a requiſition that the deviſor's name and arms 
ſhould be borne by them and their deſcendants. And the de- 
viſor could not be ſuppoſed to have intended that the eſtate, 
which was the ſubſtance, ſhould go one way, and the arms and 
name, which were the ſhadow, another. Thar argument was too 
forcible to be got rid of in that caſe: and [ agree with Mr. J. Afton 
that the only reaſon for granting a ſecond argument there was, the 
greatneſs of the property in diſpute, rather than on account of 
any doubt which was entertained on the ſubject, This caſe is 
preciſely ſimilar to that of Denn dem. Briddon v. Page (a), which 
was determined in this Court in M. 24 G. 3. There the Court 
held that ſufficient did not appear on the face of the will to war- 
rant them in ſaying that an eſtate of inheritance was given to 
the daughter: that if it were left to conjeQure, they might ſup- 
poſe that ſome miſtake had been made in the limitation ; but 
they could not determine on conjecture, nor put that in the de- 
viſor's mouth which he had not faid. In the caſes of Robinſon 
v. Robinſon, and Evans v. Aſtley, the teſtator ſufficiently manifeſt- 
ed his intention : but here he has uſed no words teſtifying his 
intention to give an eſtate of inheritance to the daughters, and we 
cannot ſupply them. 


The following certificate was afterwards ſent to the lord chan- 


cellor; „Having heard counſel upon the caſe above referred to 
us, we are of opinion that lady Catherine Hay deceaſed, the 


(a) In that caſe the words were, (after a | ** all and every the daughter and daughters 
deviſe to S. Naßb, ſon of J. and M. Naß, of the faid T. Naſh, on the body of the 
for life, remainder to truſtees to preſerve “ ſaid M. his wife begotten and to be be- 
contingent remainders. remainder to the | ** gotten; and for default of ſuch iſſue to 
Arit and other ſons of S. Naſh, and the heirs | © the uſe of the right heirs of the ſaid T, 
male of his and their bodies reſpectively,) ©* Nafs for ever.” 
and for default of ſuch iſſue, to the uſe of 
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1789. plaintiff's late mother, took an eſtate for life in the eſtates in 
e . queſtion.” | 


ina Feb. 20th. 1789. KENYON. 
The Fal of W. H. AsHnHuURsT. 
CovenTRY. (a) N. GROskE. 


(a) Mr. J. Baller was fitting for the Lord Chancellor when this caſe was argued. 


Fridy,, Joxxs and Others, againſt Rox, Leſſee of Perry. In 
ev, Ot. 
Error. 


A poſſibility N an ejectment which was brought in the Court of Common 
2 1 Pleas for a houſe and garden at Ivelcheſter, Somerſet, a ſpe- 
s deviſable. Sal verdict was found, in ſubſtance, as follows. 

a John Lockyer, being ſeiſed in fee of the premiſes in queſtion, 
on the 13th of June 1734 made his will; and after charging all 
his lands and hereditaments with the payment of certain an- 
nuitics, deviſed in the following manner; 

« And my ſaid lands and hereditaments, thus charged as afore- 
ſaid, I give unto my brother Thomas Lockyer, until his ſon John 
or any other of his younger ſons, fhall attain the age of 21 
years, which ſhall firſt happen; and in caſe he ſhall have no 
younger ſon. that ſhall live to attain the ſaid age, but ſhall have 
only one ſon that ſhall live to attain the ſaid age, then until 


ſuch only ſon ſhall attain the ſaid age, in truſt that the clear | 


rents, iſſues, and profits of the premiſes, after all charges and 
reparations deducted (except my now dwelling houſe at Tvel- 
chefler, and the garden and orchard thereto belonging, which 

I will ſhall be enjoyed by him for his own uſe during the time 
above mentioned), be preſerved and improved; and the ſame, 
with the produce thereof, I will ſhall be laid out and em- 
ployed in manner as is herein after directed with regard to 
the overplus of the perſonal eſtate, And when and as ſoon as 
my ſaid nephew John Lockyer, or any other of the younger 
ſons of my ſaid brother Thomas Lockyer, born or to be born, ſhall 
- attain the age of 21 years, then I give my ſaid dwelling-houſe, 
orchard, and garden, and all other my faid lands and heredita- 
ments, thus charged as aforeſaid, unto my ſaid nephew John 
Lockyer, or unto ſuch other ſon as for the time being ſhall be 

a younger ſon of my ſaid brother Thomas Lockyer, and ſhall 
firſt attain his ſaid age of 21 years, and to the heirs and aſſigns 
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of ſuch younger ſon for ever: but if my ſaid brother Thomas 
Lockyer ſhall have but one ſon that ſhall live to attain the ſaid 


age, then I give the ſame unto ſuch only ſon, his heirs, and aſſigns 


for ever. And in caſe my ſaid brother Thomas Lockyer ſhall 
have no ſon that ſhall live to attain the age of twenty-one years, 


then I give the ſame unto my ſaid brother Thomas Lockyer, his 


heirs, Sc. The teſtator died on the 23d of October 1734, 
leaving the ſaid Thomas Lockyer his brother, his heir at law, and 
Foſeph Tolſon Lockyer and Fobn Lockyer, the two ſons of Thomas 
Lockyer, living at the time of his deceaſe, and who were the 


only iſſue of the ſaid Thomas Lockyer. Joln Lockyer, the ne- 


phew, died on the 6th of June 1751, under 21 years of age. 


Joſeph Tolſon Lockyer married Maria Perry, the leſſor of the 
plaintiff, on the 2oth of February 1752; and on the 26th of 


September 1759 made his will in the following words; “ All 
ſuch worldly eſtate, of what nature or kind ſoever, whether ia 
poſſeſſion, remainder, or reverſion, that I ſhall die ſeiſed or-poſ- 


ſeſſed of, intereſted in, or entitled to, inveſted in, or ſhall belong 


to me at my deceaſe, whereſoever or howſoever, in any manner 


or wiſe, I do give, deviſe, and bequeath, and every part and: 
parcel thereof, fully, wholly and abſolutely, unto my wife 


Maria Lockyer, to be by her, her executors, adminiſtrators, 
and aſſigns, peaceably and quietly held, occupied, and enjoyed 
for ever, free from the claims or demand of any other perſon or 
perſons whatever, out of, from, or to, the ſame, or any part,” 
Joſeph Tolſon Lockyer died in March 1765: Thomas Lockyer, the 


father of Foſeph Tolſon Lockyer, entered into poſſeſſion of the 
premiſes'on the death of John Lockyer, the original teſtator, 


and continued in poſſeſſion till his death in 1785 ; when the de- 


fendants obtained poſſeſſion. | 
The Court of Common Pleas, after two arguments at the bar, 


gave judgment for the plaintiff in laſt Trinity Term. See the ., 5. 44.41. 


Reports of that Court for that term, p. 30. On which the de- 44-3-- 


fendants removed the record into this Court by a writ of error. 


. Fehyll, for the plaintiffs in error, made two points, 1ſt, That, 
this was not a veſted intereſt in J. T. Lockyer ; and 2dly. That, 
if it were a contingent one, it was not deviſable. [The firſt. 


point was conceded to him by the counſel for the defendant in 
error.] The ſecond queſtion was determined in the court of 
Common Pleas, on the authority of Selin v. Selin (a), and 


(a) 2 Bur, 1131. 1 B!, Rep. 550. | 
Vor. III. Aa Moor 
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Moor v. Hains (a): but thoſe caſes will not on examination 
be found to warrant the conclufion, in oppoſition to all the older 
authorities on the ſubject. A contingency, a mere poſũ bility, is 


not the ſubject of an aſſignment. or deviſe, though it is tranſ- 


miſſible (5). It may indeed be aſſigned in the caſe of a bank- 


ruptcy, by the proviſion of the bankrupt laws. Higden. v. Mil- 
liamſon, 3 P. Wms. 132. ; which ſhews that it is not fo at common 
law. So it may be releaſed in equity. Marks v. Marks, 1 Str. 132. 


Wright v. Wright. 1 Vez. 411. It is alſo aſſignable in equity, 
becauſe equity will conſider the aſſignor as a truſtee for the aſſig- 
nee. But the very neceſſity of reſorting to equity to carry into 
effect the aſſignment of a poſſibility ſhews that it is not aſſign - 
able at law. A fine, levied of a poſhbility, operates only by 
eſtoppel againſt the cognizor. A poſſibility was ſaid to be de- 
viſable in Selwin v. Seluin, becauſe it is aſſignable: but it is. 
not aſſignable at law. Perkins. Grant. 68. 2 Ro; Abr. 48. 
Poph. 5. The ſtatutes of wills (c) put conveyances or grants 
by the parties in their life-time and wills on the ſame footing. 

But a mere poſſibility is not the ſubject of a grant. What is not 
aſſignable is not deviſable: in law they are convertible terms: 

but deſcendible and deviſable are not. Rights of entry are de- 
ſcendible, but not deviſable. So jewels of the Crown. Co. 
Lit. 18. b. So titles of honour. So eſtates fer autre vie. 2 Saund. 
261. (4); and lands in tail. There is no inſtance to ſhew that 
a man can deviſe what he cannot aſſign: if he cannot make an 
aſſignee in his life-time, he cannot appoint one after his death, 
« A mere poſſibility, and a thing altogether uncertain, is no 
more deviſable than it is aſſignable. Shep. Touchſi. 431. That a 


mere poſſibility is not deviſable was expreſsly reſolved in Biſhop 
v. Fountain(e), A choſe in action is not deviſable, 2 Ventr. 340. An 


argument may alſo be derived from the form of pleading to ſhew 
that a contingency is not deviſable: For in pleading a deviſe, it 
is neceffary to ſtate that the deviſor was ſeiſed: RSH. 274. F. 
N. B. 199. but he cannot be feiſed of a mere poſſibility. The 
words of the ſtatutes of wills alſo afford a ſtrong argument to ſhew 
that a perſon can only deviſe that which he has, The 32 Hen. 8. 
c. 1. enacts that every perſon having manors, lands, ata ſhall hays 


ton. | are deviſable, 
(3) 1 P. Vit. 663, 3 P. Wms. 414. (4) 3 Lev. 427. 
(e) 32 H. 8. c. 1. G 34 & 35 Hen, 8. c. 5. 


4 power 


(a) In Chanc. 1765, cor. Lord Northing- (4) But by 29 Car. 2. c. 3. J. 12, they 
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power to deviſe, And the 34& 35 H. 8. c. 5. declares that 


perſons having a ſole intereſt in fee-limple, &c. may deviſe, In 
all the queſtions, which have ariſen upon this ſubject, great 
ſtreſs is laid on the word“ having.“ 3 Co. 25. Popb. 89. In 
3 Lev. 108. it is ſaid, that the law is fo ſtrict that the deviſor 
muſt not have only the lands Sc. deviſed, but he muſt have them 
in the ſame ſituation at the time of his death as when he deviſed 
them; therefore if A. make a will, and then ſuffer a recovery 
and declare the uſes to himſelf, the lands will not paſs by the 
will. So if he deviſe, and then make a feoffment to the uſe of 
himſelf and his heirs. Show. P. C. 154. So under a convey- 
ance to uſes, no man could convey what he had not at the time 


of the conveyance. Cra. El. 401. So, where a perſon had a fee 


expectant upon an eſtate tail, the fee was held not to be deviſ- 
able, for by the comman law it was but a poſſibility, x Ro, Abr. 


60. J. 27. In Wynd v. Jekyll (a), it is alſo ſaid that a man can- 
not deviſe a fee ſimple, which he had not at the time of making 


the will. Some fallacy may perhaps ariſe from confounding mo- 
ral with technical poſſibilities or contingencies, But there is a 
diſtiaction between limitations of terms, which are mere tech- 
nical poſſibilities, and Jimitations of eflates, or moral and pure 
contingencies. The caſes of terms for years do not apply to 
the preſent queſtion ; they were always deviſable. But free- 
hold eſtates were not at common law, 2 Inf. 7, It was for- 
merly doubted whether a term for 1000,years could be limited 
to A. for life, remainder to B.; becauſe, technically ſpeaking, 
A.'s life was of longer duration than 1000 years, or indeed any 
term. But it was ſettled in Manning's caſe that a term might 
be limited over after an eſtate for life. After this another 
queſtion aroſe, whether the perſon, to whom the term was li- 
mited after an eſtate for life, could aſſign or deviſe his intereſt ; 

becauſe, in technical theory an eftate for 1000 years was not 10 
eſtimable as an eſtate for life, it was ſaid that the life might laſt 
longer than the term, and that the perſon who was to take the 
remainder had a mere poſſibility. But the Courts ſaw that ſuch 
a poſſibility was purely fictitious and technical, and that in 
reality it was a moral certainty; by no means a mere contin- 
gency, but a poſitive expeCtant intereſt : and they held it de- 
viſable. In the caſes which allow remainders of terms to be 
deviſable, it is not pretended that all contingencies are deviſ- 


(a) 1 P. Wan. 572. 
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able. The contrary is admitted by the diſtinction taken as to 
terms; for ſuch diſtinctions would be unneceſſary, if contin- 
gencies in general were deviſable. Perhaps it may be difficult 
to find the true reaſon why a contingency ſhould not be deviſ- 
able as well as deſcendible. It might be equally difficult to diſ- 
cover the origin of many other rules in our law; as that the 
half blood ſhall not inherit; that an eſtate in fee ſimple, or 
even per auter vie, ſhall deſcend to the eldeſt ſon only; and that 
an eſtate for 1000 years ſh3ll go to all the children equally : but 


it is ſufficient that the law has fo decided. The Court of Com- 


mon Pleas decided this caſe on the authorities of Selwin and Sel- 
win, and Moor v. Hawkins, But the firſt of thoſe deciſions was 
founded on this, that the bargain and ſale, and the recovery, 
were all one conveyance. And according to the report of this 


_ caſe in Blackſtone, it became unneceſſary to determine the ſe- 
| cond queſtion. For Lord Mansfield is made to fav, that there 


were two queſtions; one, whether the deed and recovery ſhould 
be taken as one conveyance ; the other, whether a poſſibility 
was deviſable ; adding, if the deed and recovery were one con- 
veyance, ** there would be no other queſtion.” And it has al- 
ways been underſtood that the Court, in ſending their certifi- 
cate to the Lord Chancellor, conſidered that the deed and re- 
covery formed but one conveyance. Burrow indeed has added 
to his report of the caſe, that ** it was probable, from ſome ex- 
preſſions dropped, the Court might think I. Selwin had a voidable 
contingent executory uſe ; and that ſuch a uſe was deviſable.” 

But this did not proceed. from the Court, and appears to be 
only the Reporter's conjefture. It is true that the opinion of 
Burrow is in ſome meaſure fortified by Lord Mansfield, in Roe 
d. Noden v. Griffiths (a), who ſaid that in Seluin v. Selwia, he 
was prepared to have ſhewn, that * in all contingent, ſpring- 
ing, and executory uſes, where, the perſon who is to take is 
certain, ſo that the fame may be deſcendible, they are alſo de- 
viſable. But he likewiſe added. that « the great and manly 


' ground, upon which the Court in that caſe went, was that the 


deed, recovery, and all the whole tranſaction, were to be con- 
fidered as one conveyance.” And with reſpect to the. caſe of 
Moor v. Hawkins ; although it was determined by an able 
Judge, yet he admits that he formed that opinion at a very early 


| | ja) 1 BI. Rep. 605. 
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period of life, when his judgment was not mature, nor his ex- 1789. 


perience conſiderable: and he even confeſſed that it was contrary [ 
to the old authorities. Theſe two modern caſes therefore, when -—_ it 
conſidered in oppoſition to all the ancient authorities and the Roe. 1 
principles of law, are not ſufficient to overturn them. 1 

Gibbs was to have argued for the defendant in error; but li 
the Court, having no doubt upon the ſubject, ſtopped him. | [| 


Lord Kenyon Ch. J.—It is high time that this queſtion 4 
ſhould be underſtood to be completely at reſt : It affects a great i 
deal of the real property in this country; and miſerable indeed | 
would be the ſtate of property here, if ſuch a queſtion as this 
ſtill remained unſettled. If we. conſider the ſtatute of wills, 
which firſt gave a power of diſpoling of real property by de- 
viſe, it is matter of aſtoniſhment that this queſtion ſhould ever 
have ariſen, For it enables perſons having any manors, lands, 
&c. to deviſe; which muſt mean having an intereſt in the 
lands. There are two kinds of poflibilities; the one, a bare 
poſſibility ; that which the heir has from the curteſy of his 
anceſtor, and which is nothing more than a mere hope of ſuc- 
ceſſion. Such a poſſibility undoubtedly is not the object of 
diſpoſition ; for if the heir were to diſpoſe of it during the life 
of the anceſtor, though it afterwards devolved on him from 
his anceſtor, ſuch diſpofition would be void. The other, a 
poſlibility, or contingency, like the preſent, and which is 
widely different from the former. Now in order to ſee whe- 
ther this ſort of contingency be or be not deviſable, let us 
conſider ſome of the analogous caſes. Suppoſe an eftate 
be limited to A. for life, remainder to B. for life, and 
that the ultimate reverſion in fee was given to another; 
it never was doubted but that ſuch a reverſion was deviſ- 
able. That was not doubted by Lord Ch. J. Holt in Bron- 
cher v. Coke (a), nor in Brett and Rigdgen (5). But it is 
ſaid that this, which depended on an executory ſpring - 
ing ule, is not the ſubject of a deviſe. Undoubtedly the ſta- 
tute of wills had been paſſed ſome time before any queſtions 
aroſe on executory deviſes; for they took rife in queen Eliza- 
beth's time, and aroſe very rarely for ſome time afterwards. 
When they did it was decided by degrees that they were de- 
ſcendible, releaſable, and aſſignable; but it is contended that 
they were not deviſable. But it is difficult to aſſign any 
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reaſon why they ſhould be capable of diſpoſition by one mode of 


conveyance and not by another, It is ſaid that a cho/e in action 
is only aſſignable in equity: but equity will only interfere when 
a perſon claims for a valuable conſideration paid, and not be- 
tween volunteers: And in thoſe caſes eguitas ſequitur legem. 
This queſtion however does not depend upon reaſon by analo- 


gy to other caſes, or on abſtract reaſoning. I will not cite all 


the caſes that may be mentioned upon the ſubject, but will 
confine myſelf to two or three which have been determined 
by great authorities after much conſideration. The firſt I 
take from the argument in Se/wyn v. Seluyn by Mr. Norton (a); 
ie is that of Goodtitle d. Gurnel v. Wood) Tr. 14 Geo. 2. C. B. 
In that caſe there was a deviſe to A. and if he dies before 
21, then to B. and his heirs: B. died, and then the contingen- 


98542 $17 - cy happened by the death of A. before 21. Willes, Ch. J. ſaid, 


fe 190 f. 
Kare 211- 


The queltion is whether an executory deviſe be tranſmiſſible, 


Moſt of the old caſes, which hold that they are not deviſable, 
were before executory deviſes were well eſtabliſhed : but that 
doctrine is now exploded. Executory deviſes are not naked 
poſſibilities, but are in the nature of contingent remainders ; 
and there is no doubt but that ſuch eſtates are tranſmiſſible, 
and conſequently deviſable. Here then the Chief Juſtice gave 
a clear opinion that a poſſibility was deviſable. That it is alſo 
tranſmiſſible appears from the caſes of King v. Withers (C), and 
Marks v. Marks. And the caſe of Selwyn v. Selwyn is a very 
ſtrong authority on the queſtion in this caſe, I have a much 
fuller note of that caſe than that in Bar. or Black.; and the 
grounds of the opinion of the court, as ſuppoſed by Sir F. Bur- 
row, are thoſe which Lord Mansfield actually declared in court. 
The caſe of Moore v. Hawkins is alſo a pointed and ſtrong au- 
thority on this ſubject; a manuſcript note of which I lent 
to the court of Common Pleas when this very caſe was before 
them. And it is to be remembered that all further argument 
of the caſe of Mor v. Hawkins was given up by the Solicitor 
General (De Grey), who would not have given up the point 
# he had thought it tenable. On the authority therefore of 
theſe caſes, I think the judgment of the court of Common 


| Pleas muſt be affirmed; and 1 ſincerely hope that this point 


will be now underſtoo@ to be perfectly at reſt. 


(a2) 1 Bla:k, Rep. 225, - (6) Rep. Temp. Tals, 1 17. 
ASHHURST, 


IN THE TWENTY-NINTH YEAR OF GEORGE 111. 


ASHHURST, J.—The court of Common Pleas confidered this 
as a decided caſe; and therefore they did not think it neceſ- 
ſary to go at large into the grounds on which their opinion was 
formed. It is now too late to raiſe any doubt upon this queſ- 
tion, it having been expreſsly determined in the caſes of Sel- 
vin v. Selwin, and Moor v. Hawkins, Were it neceſſary to go 
Fully into this point, there would be no difficulty in ſhewing 
that it was decided in thoſe two caſes on ſound and legal 
principles. And there are alfo ſeveral other caſes, which, though 
not on the ſame point, go the length of ſupporting the doc- 
trine that contingencies like the preſent are deviſable. It was 
held in ſome of the caſes that an intereſt of this kind is affign- 
able, in others that it is tranſmiſſible, and that it is an here- 
ditament ; and if ſo, it follows that it is alſo deviſable. The 
doubt appears to have ariſen on the word ** having” in the ſta- 
tute of wills; and the old caſes determined that a contingency 
like the preſent was not the ſubject of a deviſe. But that doc- 
trine has been exploded in all the modern caſes. And it is 
ſtrange that in former times the courts ſhould have been go- 
verned by ſuch narrow reaſoning, when they were conſtruing 
this act of parliament. For the plain meaning of the ſtatute 
is that every perſon who has a valuable zntereft in lands ſhall 
have the power of diſpoſing of it by his will. However on the 
authority of thoſe caſes in which it has been decided that a con- 
tingent intereſt like the preſent is aſſignable, and tranſmiſſible, 
and of Selwin v. Selwin and Mor v. Hawkins, in which this 
very point was expreſsly determined, I am of opinion that 
the judgment mult be affirmed. 

BULLER, J.—The ſhort queſtion is, whether the intereſt 
which a perſon takes by virtue of an executory deviſe be or be 
not deviſable. From the time when executory deviſes were 
firſt known in the law they have been attacked in every poſſible 
ſhape : and yet it is obſervable that the attack has, as often as it 
has been made, in modern times at leaſt, always failed. The 
true reaſon why they have been thus attacked is to be found 
in every modern caſe which treats of the ſubject, namely, that 
in early times when the queſtion was firſt diſcuſſed the nature 
of an executory deviſe was not underſtood. It was firſt contend- 
ed that an executory deviſe was not tranſmiſſible; then that it was 
not aſlignable; then that it was not deſcendible; and laſtly, that 
it was not deviſable. But if it be ſuch an intereſt as is de- 


ſcendible, 
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cendible, it ſeems ſtrange to ſay that it is not alſo deviſable. 
They muſt both be governed by the ſame principle. It was 
held to be deſcendible, becauſe the perſon taking it has an in- 
tereſt in the lands which is known to the law, and will deſcend 
if the anceſtor does not diſpoſe of it: then if he has that in- 
tereſt, he has a right to diſpoſe of it by his will. It is a ſound 
diſtinction, which has been taken by my Lord Chief Juſtice, 
between a bare poſlibility, and a poſſibility coupled with an in- 
tereſt, The caſes on this ſubject have been uniformly determin- 
ed the ſame way for nearly fifty years paſt. The caſe of Good- 
titled. Gurnell v. Wood was 49 years ago in the Common Pleas. 
The next in order was that of Selwin v. Selwin in this court; 
and I am not inclined to give ſo little credit as the counſel 
for the plaintiffs in error to the opinion at the end of that caſe. 
It was not the opinion of Sir James Burrow himſelf, but of 
the court. It has been openly acknowledged by Lord Mans- 
feld, and I have had repeated opportunities of hearing it from 
him in private, that he has given to Sir F. Burrow his own 
note and opinion of a caſe, which he could not deliver publicly 
in court; for it was not at that time the practice of this court 
to give their opinions here in caſes which came from the court 
of Chancery. This note at the end of that caſe ſhews decidedly 
what was the opinion of the court: But even if there were any 
doubt about it, we find that, in Roe d. Noden v. Grifiths, Lord 
 Mangjield declared that he was prepared (in the former caſe) to 
have ſhewn with the concurrence of the whole court that con- 
tingent, ſpringing, and executory, uſes were deſcendible, and alſo 
deviſable. The laſt caſe upon this ſubject is that of Moor v. Haw- 
kins, which is another direct authority. Then the counſel for the 
plaintiffs in error endeavoured to ſhew, on the forms of pleading, 
that this was not a deviſable intereſt. The general rule of plead- 
ing is that, if you ſhew a particular eſtate, you muſt ſhew the 
commencement of it, and a ſeiſin in fee of the perſon laſt ſeiſed. 
In this caſe the mode would be this; that the deviſor was 
ſeiſed in his demeſne as of fee; that he deviſed, (prout the 
will,) by which it appears that J. Lockyer took an intereſt in 
the cftate by an executory deviſe ; that he, being ſo entitled by 
virtue of the will, deviſed all his right and intereſt, &c. that 
the meſne eſtates had failed, and that the ſecond deviſee be- 
came entitled, &. This mode of pleading is not liable to any 


objection, when it is ſtated that he had a deviſable intereſt. 
| 85 (ROSE, 
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GRrose, J.—This queſtion depends on the ſtatutes of wills; 1789. 
and I have no doubt but that this, which is now claimed, was 
a deviſable intereſt. The fourth ſeQion of the 34 & 35 H. 8. Jones 
c. 5., which is explanatory of the 32 H. 8. c. 1. declares that oe. 
all perſons having a ſole eſtate or intereſt in lands, &c. may de- 
viſe: This does not include a bare poſſibility, or hope of ſuc- 
ceſſion, but a poſſibility, accompanied with an intereſt, The 
idea which has been entertained by ſome perſons of the profeſ- 
ſion, that ſuch a contingency as the preſent was not deviſable, 
may be traced from the caſe of Biſhop v. Fountain (a); there 
lands were deviſed to Fountain in fee in truſt to pay an annui- 
ty to the deviſor's daughter Mary, and, if ſhe had children, to 
convey ſucceſſively to thoſe children; for want of ſuch iſſue 
the lands were directed to be conveyed to the eldeſt ſon of 
his nephew F. Cater, and the heirs of ſucheldeſt ſon; and an 
annuity was given to ſuch eldeſt fon till the eſtate ſhould 
come to him : but if he claimed any thing during the life of 
Mary, or any of her iſſue, then both the father and ſon were 
to be excluded from having any thing out of his eſtate. The 
eldeſt ſon of J. Cater was Anthony, who had two ſiſters, the 
defendants. Anthony died, and left iſſue Jobn his ſon, who in 

the life-time of Mary deviſed to the plaintiff, and died without 
iſſue. Mary afterwards died without iſſue. The Court held 
that John had no eſtate deviſable, but a mere poſſibility, during 
the life of Mary or any of her iſſue. But the reaſons are not men- 
tioned why it was to be conſidered as a mere pofhibility, unleſs by 
recurring to the above clauſe, which might be conſidered as 
rendering the deviſe to the eldeſt fon of his nephew depending 
upon the condition of his not claiming during the life of Mary 
or any of her iſſue, and conſequently contingent until that con- 
dition was performed, which could not be till the death of Mary 
without iſſue. He would rather have taken an equitable re- 
mainder in fee expectant on the death of Mary, and the failure 
of iſſue of her body, which would have been a veſted eſtate, and 
conſequently deviſable, The ſtatute of wills was not at all 
touched upon or conſidered by the Court; and the only way in 
which I can account for this doctrine having been afterwards 
adopted by Lord Chief Juſtice Parker, and Lord Hardwicke, was 
becauſe they conſidered it as a point already determined, and 
therefore did not enter into the reaſons on which it could be 


(a) 3 Lev. 427. 
Vol. III. C c ſupported, 


— = — 


—x — — 


—_— —2 


— —— — 2 ew Bru 


Saturday, 
Feb. 7th, 


To conſti- 
tute an of- 
fence within 
the 30 Ges. 
3. e. 24. 
money or 
goc ds muſt 
be obtained 
by the defen- 
dants by a 
falje pretence, 
avith an in- 
tent to de- 
Fraud and 
it is no objec- 
tion that the 
pretence 


conſiſts in a 


repreſenta- 
tion as of 
ſome tranſ- 
action to take 


place at a fu- 


ture time. 
Where the 
pretence is 
conveyed by 
words ſpuken 
by one de- 
ſendant in 
the preſence 
of others, 
who are act- 
ing in con- 
cert together, 
they may be 
all indicted 
Joint iy. 

It is no ob- 
jection in 
arreit of 
judgment 
that the in- 
dictment 
contains ſe- 


veral charges of the ſame nature in the different counts. 


| ſupported. 


CASES IN HILARY' TERM 


Now if the caſe in Levinz cannot be conſidered as 
law, the foundation, on which the other caſes were built, 
is deſtroyed. And the modern caſes” have decided the other 
way; on the authority of which I think the point is now ſet- 
tled. And even if it were not already ſo decided, I think it 
ſhouid be lo on the words of the ſtatutes. 

| Judgment affirmed. 


Ld 


Jous Wo 8. Raxpar, W. MuLLins, and]. Os unk, 
again The King. In Error. 


N indictment was preferred at the Seſſions at Briſtol 
againſt the defendants on the 30 Geo. 2. c. 24. for ob- 
taining money by falſe pretences. The firſt count in the in- 
dictment ſtated that the defendants, fraudulently intending to 
obtain of the honeſt ſubjects of our lord the king their monies, 


goods, wares, and merchandizes, by falſe colours and pretences, 


on the 23d of December, in the 25th year, Cc. at, Sc. unlaw- 
fully, kuowingly, wilfully, and deſignedly, did falſely pretend 
to one Thomas, that Young had made a bet of 500 guineas on 
each fide with a colonel in the army then at Bath that William 
Lewis would on the next day run on the high road leading from 
Glouceſter to Briſol ten miles i in length, within one hour, and 
that Young and Mullins did go 200 guineas each of and in the 


ſaid bet, and Randal did go the other 100, guineas, (meaning 


that, in caſe ſuch pretended bet was loſt, Young was to. contri- 
bute and pay 210/. Mullins the like ſum, and Randal the re- 


maining 105/,) and did then and there under colour and pre- 


tence of ſuch bet, &c. obtain from Thomas as a part of ſuch 
pretended bet 20 guineas of the 5c0 guineas; by which ſaid 
falſe pretences the defendants did then and there to wit, on Cc. 
at Fc. unlawfully, knowingly, and defignedly, obtain from the 
ſaid Thomas the ſaid 20 guineas with intent to cheat and de- 
fraud him thereof; whereas in truth and in fact no ſuch bet 

had been made, &c. to the evil example, &c. againſt the peace, 
&c. and againſt the form of the ſtatute, &c. The ſecond count 
ſtated that the defendants unlawfully, knowingly, wilfully, 


and deſignedly, did falſely pretend to the ſaid Thomas that 


Young 
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Young had made a bet of 500 guineas on each ſide with O/mer, 
that Leuis would on Fc. run ten miles within the hour on the 
road leading from Glouceſter to Briſtol, and did then and there 
under colour and pretence of having made ſuch bet obtain from 
Thomas 20 guineas, as part of the ſaid laſt mentioned bet ſo 
pretended to be made with O/mer ; by means of which ſaid laſt 
mentioned falſe pretence the defendants did then and there, to 
wit, on, &c. at, Cc. unlawfully, knowingly, and deſignedly, 
obtain from Thomas the ſaid 20 guineas, with intent then and 
there to cheat and defraud him of the ſame; whereas in truth 
and in fact no ſuch bet was made, &c. to the evil example, &c. 
againſt the peace, &c. and againſt the form of the ſtatute, Ge. 
There were two other counts, charging the defendants with 
having obtained 20 guineas from Thomas Thomas, by falſe pre- 
tences; without ſtating what thoſe pretences were. The defen- 
dants were found guilty, and ſentenced to be tranſported for 
ſeven years. And afterwards they removed the indictment by 
writ of error into this Court; and aſſigned for error that the 
ſuppoſed falſe pretences, ſhewn in the firſt and ſecond counts of 
the indictment, are neither contrary to the ſtatute, 33 H. 8. or 


30 Geo. 2., ot any other ſtatute. That neither of the counts in 


the indictment contained any offence againſt the common law; 
and even if ſo, that the judgment thereupon is not warranted 
by the common law. And that neither the third or fourth count 


ſet forth any offence againſt the ſtatute or common law; con- 


cluding with the general aſſignment of errors. 


Fielding made five objections to the indictment: firſt, that 
the tranſaction itſelf, ſuppoſing it was accurately ſtated, is not 


the ſubject of a criminal proſecution. This indictment being 


founded on the 30 Geo. 2. c. 24., and that and the 32 H. 8. 


c. 1. being made in pari materid (a), it is neceſſary to conſider 
how the common law ſtood before thoſe ſtatutes paſſed, in order 


to ſee what alteration they intended to make. There are two 


conſtituent parts of the offence of ** cheating” at common law; 


firſt, the act itſelf muſt affect the public; and ſecondly, it muſt 
be ſuch, againſt which common prudence could not have guard- 


ed. 1 Hawk. P. C. c. 71. 2 Burr. 1125. Then came the 
ſtat. 33 H. 8. c. 1. which made it an offence to obtain money 
by a falſe token, The only alteration therefore that this ſtatute 


(a) Ante 2 vol. 586, 
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made in the law was that, in order to bring the caſe within it, 


ſome falſe token muſt be uſed. But it did not affect thoſe caſes 
of fraud, againſt which common prudence might be a ſufficient 
ſecurity. This ſtatute was followed by the 30 Geo. 2. c. 1. 
which makes it an offence to obtain money by a ſalſe pretence : 
but the generality of thoſe words does not extend the law to 
caſes, againſt which common caution may guard. For the ſtat, 
14 Geo. 2. c. 6., which made it a felony to ſteal ſheep, or other 
cattle, was, in it's conſtruction, confined to ſtealing ſheep only; 
and the Legiſlature found it neceſſary in the next year to extend 
it to all cattle by name by another ſtatute, 15 Geo. 2. c. 34. 
Although the words of the 30 Geo. 2. c. 24. are very general, 
yet it does not extend to every pretence. Where the repreſen- 


tation is of a thing poſt or preſent, againſt which caution can- 


not guard, it may come within the ſtatute; but if it be a re- 
preſentation of ſome future tranſaction, concerning which 
enquiries may be made, it is not an indictable offence under 
this ſtatute, but is only the ſubject of a civil remedy ; becauſe 
the party can only be impoſed upon through his own negligence. 
Now in this caſe the repreſentation was a bare naked lie, 
without any appearance of truth; and was no inducement 
to the proſecutor to lend his money. He had an oppor- 
tunity of enquiring into the truth of the ſtory, Beſides the 
tranſaction itſelf is of a gaming nature; it does not deſerve 
any attention from the Court, like the caſe of a riſk in com- 
merce or trade, But, ſecondly, if this be a proper ſubject of 
an inditment, the charge on this record is not ſtated with ſuf- 
ficient certainty and preciſion. No perſon is ſpecified in the 
firſt count, with whom the wager was made; it is only with 
a colonel at Bath.” In order to ſubſtantiate this charge the pro- 
ſecutor muſt have proved a negative. The name of the colonel 
ſhould have been mentioned in the indictment, that the defen- 
dants might have had an opportunity of preparing themſelves 
for their defence ; whereas this charge is ſo general that they 
could not learn from the record what particular offence was 
imputed to them. One reaſon, why certainty is required in in- 
dictments, is that, if the defendant be acquitted on his trial, he 
may be able to plead autrefoits acguit to another indictment for 
the ſame offence. Now if thele defendants had been acquitted 
on this indictment, and were indicted a ſecond time, and in 
that indictment the name of the colonel was ſet out, the ac- 
| | quittal 
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quittal in the firſt could not be pleaded to the ſecond indict- 
ment. Thirdly, the four defendants are charged jointly in the 
indictment; whereas, from the nature of the tranſaction, they 
ſhould have been charged /evera/ly, The pretence charged could 
not be conveyed to the proſecutor by figns; it muſt have been 
by words, Now though all the defendants were preſent when 
the repreſentation was made to the proſecutor, yet the words 
were not ſpoken by all; and one of them cannot be affected by 
words ſpoken by another; each is anſwerable for himſelf only. 
The falſe pretence conveyed by words is, like the crime of per- 
jury, a ſeparate act in the perſon uſing them, In R. v. Phil- 
lips (a) it was held that ſeveral perſons cannot be joined in one 
indictment for perjury; and one reaſon given is, leſt the jury 
ſhould apply the evidence to all, which is only applicable to 
one of, the defendants. The fourth objection was, that the ſe- 
cond count in the indictment ſtates a diſtin&t offence, not ariſ- 
ing out of, or connected with, the charge in- the firſt count, 
The charge in the firſt count was that, the bet was made with 4 


Colonel at Bath; in the ſecond, that it was with Oſner, another of 


the defendants. This therefore ſhould have been the ſubje& of an- 
other indictment. It is not like the ordinary caſe of an indictment 
conſiſting of ſeveral counts, where they are only modifications 
of the ſame offence. For here is no one mark of the entirety of 
the offence, Theſe offences are diſtin& in their nature, and lead 
to diſtin puniſhments. But if a priſoner be indicted for two 
ſeparate offences, he may be confounded in his defence, and the 
minds of the jury diſtracted, In R. v. Roberts (b), which was 
an information againſt the defendant, who was a ferryman, for 
receiving divers ſums of money from different paſſengers, after 
a verdict of guilty the judgment was arreſted ; and Halt, Ch. 
J. faid, ** In every ſuch information, a fing/e offence ought to 
be laid ; they ought not to be accumulated under a general 


charge, becauſe each offence requires a ſeparate puniſhment.” 


This count then, charging a diſtin& offence, cannot be united 
with the firſt ; neither can it be rejected as ſurpluſage; but it 
vitiates the whole indictment, With reſpe to the 3d and 4th 
counts ; they are undoubtedly bad, the pretence not being ſtated 
in either of them. R. v. Maſon, ante 2 vol. 581. 

Grijith, contra, was ſtopped by the Court. 

(a) 2 Str. 92 l. 8 () Carth. 226. ä 
Vor. III. A Lord 
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Lord Kenyon, Ch. J.—After aſking whether there had been 
any ſolemn determination on an indictment on the ſtatute ;—ſaid, 
undoubtedly this indictment being founded on the ſtatute of 


30 Geo. 2. c. 24. is different from a common law indictment. 


When it paſſed, it was conſidered to extend to every caſe where 
a party had obtained money by falſely repreſenting himſelf to be 
in a ſituation in which he was not, or any occurence that had not 
happened, to which perſons of ordinary caution might give 
credit. The ſtatute of the 33 Hen. 8, c. 1. requires a falſe ſeal, 
or token, to be uſed in order to bring the perſon impoſed upon 
into the confidence of the other; but that being found to 
be inſufficient, the ſtatute 3o Geo. 2. c. 24. introduced an- 
other offence, deſcribing it in terms extremely general. It 
ſeems difficult to draw the line, and to ſay to what caſes 
this ſtatute ſhall extend; and therefore we muſt ſee whether 
each particular caſe, as it ariſes, comes within it. In the 
preſent caſe four men came to the ' proſecutor, repreſenting a 
caſe as about to take place, that William Lewis ſhould go a 
certain diſtance within a limited time ; that they had betted 
upon the event, and they ſhould probably win: he was per- 
haps too credulous and gave confidence to them, and advanced 
his money; and afterwards the whole ſtory proved to be an abſo- 
lute fiction. Then the defendants, morally ſpeaking, have been 
guilty of an offence, I admit that there are certain irregulari- 


ties which are not the ſubje of criminal law. But when the 


criminal law happens to be auxiliary to the law of morality, 
I do not feel any inclination to explain it away, Now this 
offence is within the words of the act; for the defendants 
have by falſe pretences fraudulently contrived to obtain money 


from the proſecutor ; and I ſee no reaſon why it ſhould not be held 


to he within the meaning of the ſtatute, The ſecond objection 
is that the charge is imperfectly ſtated ; but that is anſwered by 
the record. If the inditment did not inform the defendants 
what charge they were called upon to anſwer, the objection 
would be well. founded. But it holds .out to them ſufficient 
intelligence of the offence imputed to them, It ftates the 
wager io be with ** a colonel at Bath; perhaps his name was 
not mentiened, ſo that he could not have been deſcribed in the 
indictment with greater accuracy. But if ſuch a wager had 
been actually depending, it was competent to the defendants to 
have proved it in their defence, As to the gd objection: This 


3 | caſe 
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caſe is extremely different from that of perjury, to which it has 
been compared ; becauſe that depends on the very words which 
the perſon charged individually uſes in a court of juſtice : and 
the words ſpoken by one cannot poſſibly be applied to another 
as falſely uttering thoſe very words. I do not ſee how that 
could ever have been doubted. But in this caſe all the defen- 
dants went together to the proſecutor, and thus carried a greater 
degree of credit; and they all joined in the relation as of a 
thing within their. own knowledge. If they were all preſent, 
each acting a different part in the ſame tranſaction, no rule of 
criminal proceeding will be violated by adjudging them guilty 
of the impoſition yointly. I admit that offences are not to be 
charged in ſuch a manner as will confound the evidence : but 


in caſes where it is neceſſary that ſeveral defendants ſhould: be 


indicted jointly, and the evidence is complicated, it may be 
ſeparated for each particular defendant, as was done in the cafe 
before Mr. J. Yates at Hereford, in the trial of Mr. Powell's 


' murderers. The fourth objection would be well founded, if 


the legal judgment on each count was different ; it would be 
like a misjoinder in civil actions. But in this caſe the judg- 
ment on all the counts is preciſely the ſame ; a miſdemeanor is 
charged in each. Moſt probably the charges were meant to 
meet the ſame facts: but if it were not ſo, I think they may be 

joined in the ſame indictment. | 
ASHHURST, J,—As to the firſt objection: caſes which hap- 
pened before the paſſing of the 30 Geo. 2. c. 24. do not apply to 
this. For that ſtatute created an offence which did not exiſt before, 
and I think it includes the preſent. The Legiſlature ſaw that all 
men were notequally prudent, and this ſtatute was paſſed to protect 
the weaker part of mankind, The words of it are very general, **all 
perſons who knowingly by falſe pretences ſhall obtain from any 
perſon money, goods, &c. with intent to cheat or defraud, &c. ;” 
and we have no power to reſtrain their operation. With re- 
ſpe& to the ſecond objeRion ; it ſeems that the charge is as 
certain as the nature of the thing would admit. The third ob- 
jection would have been much ſtronger, if the charge had been 
laid as ſeveral ; for if they all acted together, and ſhared in the 
ſame tranſaction, it could not have been ſaid that one received 
the whole ſum. Neither is there any foundation for the laſt 
objection. Perhaps each count related to the ſame fraud, 
though it is charged differently. But if it were not ſo, I do 
| not 
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not know any rule of law which prevents the joinder of two miſe 
demeanors in the ſame indictment, 


BuLLER, J.—The firſt objection is the one deſerving the 
moſt conſideration, The principles of the common law have 
been truly ſtated, To make an offence indictable at common 
law, it muſt be public in it's nature. And the diſtinction, 
which has been taken in the caſe of uſing falſe weights and mea- 
ſures, ſhews it more clearly than any other. If a perſon fell by 
falſe weights, though only to one perſon, it is an indictable 
offence : but if without falſe weights he ſell to many perſons a a 
leſs quantity than he pretends to do, it is not indictable. But 
though the common law, as applicable to this ſubject is as ſtated 
by the counſel, it is in this caſe neceſſary to conſider both the 
ſtat. 33 H. 8. c. 1. and the 30 Geo. 2. c. 24: By the former of 
thoſe the offence conſiſts in obtaining money or goods by e 
tokens; and unleſs ſome token be uſed, the caſe does not come 
within that act. Now ſuppoſe a token had been produced in 
this caſe, and that the defendants, after telling their ſtory to the 
proſecutor, had faid, ** if you have any doubt, here is the colo- 


 nel's gorget ;” I think it would have fallen within the ſtatute of 


33 Hen. 8. If it would, then let us conſider what effect the 
30 Geo. 2. c. 24. has on the caſe, The "Legiſlature thought 
that the former ſtatute was too limited; and therefore the 30 
G. 2. c. 24. was paſſed, which enacts that all perſons, who 
ſhall obtain money from others by falſe pretences with intent to 
cheat or defraud ſuch perſons, ſhall be deemed offenders again# 
the public peace. The ſtatute therefore clearly extends to cafes 
which were not the ſubjeQ of an indictment at common law. 
The ingredients of this offence are the obtaining money by 
falſe pretences, and with an intent to defraud. Barely aſking 
another for a ſum of money is not. ſufficient: but ſome pretence 
muſt be uſed, and that pretence falſe ; and the intent is neceflary 
to conſtitute the crime. If the intent be made out, and the 
falſe pretence uſed in order to effect it, it brings the caſe within 
this ſtatute, - Very few caſes on this act of parliament have, 
been brought before this Court: but there was an indictment 
on'this ſtatute [againſt Count Villeneuve tried at Chefter in the 
year 1778, which I have had occafion to mention here ſeveral 
times, and which I have never heard doubted or contradicted. 
That indictment was tried while I fat; with Mareton Ch. J. on 


the bench at Cheſter, of whom all who remember him will bear 


teſtimony 
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teſtimony with me that he was a very able judge, and peculiarly 178g. 
cautious in criminal caſes. The facts of that caſe were Ghortly 
theſe ; the defendant applied to Sir T. Broughton, telling him Younc 
that he was intruſted by the duke de Lauzun to take ſome horſes — 
from Treland to London, and that he had been detained ſo long le 
by contrary winds that his money was ſpent; Sir T. Broughton 
was induced by this repreſentation to advance ſome money to 
him; afterwards it turned out that the priſoner never had been em- 
ployed by the duke de Lauzun, and his whole ſtory was a fiction. 
On that caſe the priſoner was convicted, and ſentenced to hard 
labour on the Thames. Now that caſe goes the full length of 
deciding this. As to the three other objections, they admit of 
very eafranſwers. With reſpect to the objection that the charge 
is too general: In this ſtage of the proceeding the Court muſt 
take it that the repreſentation was made by the. defendants in 1 
the ſame manner that it is charged in the indictment. And it 7 
that, though general, was ſufficient to anſwer the deſendants 1 
purpoſe, we cannot ſay that it was too general. We are not to 
ſuppoſe that the colonel's name was mentioned; and the pro- 
ſecutor could not ſtate it with greater particularity than the de- 
fendants uſed, The third objection is that this is not a joint of- 
fence: but, as this is the caſe of a miſdemeanor, the caſe in Bur- 
row (a) is a deciſive anſwer to it; there lord Mansfeld ſaid, ** it is 
a ſtrange thing if the king cannot call a man to account for a 
breach of the peace, becauſe he broke two heads inſtead of one.” 
The preſent was [ think a joint offence; it was a joint repreſen- 
tration to anſwer one and the ſame purpoſe; neither is the proof 
ſeveral ; it relates to one tranſaction. This is not like the caſe of 
a conſpiracy, where the whole ſtory muſt be taken up in detach- 
ed pieces at different times to charge the different actors. But 
here it is one entire act, which they were all carrying on in con- 
cert together. If however any authority were neceſſary, a caſe 
happened about a yeir ago which is ftronger than the preſent. 
Three perſons were indicted on the Black AR for ſhooting at the 
proſecutor ; they were all charged with the ſingle act, and the 
inditment was held by all the judges of England to be ſuffici- 
ent. As to the remaining objection: that is founded on a point 
which once embarraſſed me a great deal. Some years have elapſed 
ſince [ looked into it; but I believe I can ſtate pretty accurately 
| how it ſtands. In miſdemeanors the caſe in Burrow ſhews that it 
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is no objeCtion to an indictment that it contains ſeveral charges. 


The caſe of felonies admits of a different conſideration ; but 
even in ſuch caſes it is no objection in this ſtage of the proſecu- 
tion. On the face of an inditment every count imports to be 
for a different offence, and is charged as at different times. And 
it does not appear on the record whether the offences are or are 
not diſtin. But if it appear before the defendant has pleaded, 
or the jury are charged, that he is to be tried for ſeparate of- 
fences, it has been the practice of the judges to quaſh the in- 
dictment, leſt it ſhould confound the priſoner in his defence, or 
prejudice him in his challenge of the jury; for he might object 
to a juryman's trying one of the offences, though he might have 
no reaſon to do ſo in the other. But theſe are only matters of 
prudence and diſcretion. If the judge, who tries the priſoner, 
does not diſcover it-in time, I think he may put the proſecutor 
to make his election on which charge he will proceed. I did it 
at the laſt Seſſions at the Old Bailey, and hope that, in exerciſing 
that diſcretion, I did not infringe on any rule of law or juſtice, 
But if the caſe has gone to the length of a verdict, it is no ob- 
jection in arreſt of judgment. If it were, it would overturn 
every inditment which contains ſeveral counts. So where the 
evidence affects ſeveral priſoners differently, I have, as was done 
by Mr. J. Yates at Hereford, ſelected the evidence as applicable 
to each, and left their caſes ſeparately to the jury. And in a 


caſe which happened before me on the laſt Spring aſſizes at Ex- 


eter, where two priſoners were indicted for murder, and evidence 


given which preſſed very hard on one priſoner, but was not 


admiſſible againſt the other, I thought it the ſoundeſt way of 
adminiſtering juſtice to ſum up the evidence and take the ver- 
dict againſt each ſeparately. But all theſe are mere matters of 
diſcretion only, which judges exerciſe in order to give a priſoner 
a fair trial: for when a verdict is given, they are not the ſub- 

ject of any objection to the record. 
 Grosz, J.— My brother Buller has given a decifive anſwer to 
the firſt objection. The ſtatute created a new offence; for it 
declares that all perſons obtaining money by falſe pretences, 
with an intent to cheat, ſhall be deemed offenders ageinft lau 
and the public peace, That particular offence is made an offence 
againſt law, whether it was ſo or not before. And I am clearly 
of opinion that this caſe comes within the act of parliament. 
As to the ſecond objection; it wut be taken after verdict that 
the 


IN THE TWENTY-NINTH YEAR OF GEORGE II. 


the offence was proved as it was laid in the indictment; and if 
ſo, it could not have been charged in any other way. It is per- 
fectly immaterial whether the name of the colonel at Bath was 


or was not mentioned, fince the defendants obtained the pro- 


ſecutor's money by this repreſentation. With reſpect to the 
defendants being charged jointly; every crime which may be 
in its nature joint may be ſo laid. Here it is ſtated that all the 
defendants committed this offence, by all joining in the ſame 
plan: they were all jointly concerned in defrauding the proſe- 
cutor of his money. And the offence being joint in its nature, 
it could not be laid with ſo much propriety in any other man- 
ner. On the laſt objection, I am clearly of opinion that it is 
no objection in arreſt of judgment that the indictment charges 
ſeveral offences. The different counts in the inditment always 
ſtate the offences as ſeparate : and if this objection were to pre- 
vail, every indictment which contains two counts muſt be bad. 
It is no objection even in the caſe of felonies ; till leſs is it ſo in 
miſdemeanors. 
Judgment affirmed. 


The KING againſt Joun CTArr. 


H E pariſh officers of Sowton, Devon, having, with the 

aſſent of two juſtices for that county, apprenticed Sa- 
rab Hellier a poor child of Sowton to the defendant according 
to the ſtatute, he appealed to the laſt Midſummer Seſſions at 
Exeter, when the order was confirmed, ſubje& to the opinion 
of this Court on the following caſe. 

The apprentice was bound (prout the indenture) to the ap- 
pellant who reſided in the pariſh of Pinboe on an eſtate which he 
rented and occupied in the pariſh of S$92w7on, of the value of 
201. per annum, which was divided by the highway from the 
appellant's houſe in which he lived. There was no houſe on 
theeſtate of which theappellant was the occupier. The indenture, 
together with the apprentice, was tendered to the appellant in 
the pariſh of S2wton, in the highway adjoining to the ſaid eſtate 
lying in the pariſh of Sowton. 

Eat, in ſupport of the order of Seſſions. The queſtion ariſes 
on the 43 E/:z. c. 2.; the fifth ſection of which enacts that it 
ſhall be lawful for the churchwardens and overſeers, with the aſ- 
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ſent of two juſtices of the peace, to bind any ſuch children (which 
by the firſt ſection appears to be ſuch whoſe parents they ſhall 
judge not able to maintain them, ) to be apprentices where they 
all fee convenient, &c. And the queſtion is whether, under 
theſe general words, or by any neceſſary conſtruction of the act, 
a perſon occupying lands within the pariſh is exempted from the 
burthen of taking an apprentice, becauſe he does not ręſde with- 
in the pariſh. Nothing can be clearer than that by the words of 
the act ſuch a perſon is compellable to receive an apprentice; 
for the diſcretionary power is given in the largeſt terms to the 
pariſh officers and the juſtices, ſeemingly indeed without any ſort 
of reſtriction whatever, but certainly without the reſtriction here 
contended for by the defendant. Thea as to the general intent, 
it is equally apparent that the Legiſlature muſt have intended 
to extend the compulſory power to the caſe in queſtion ; for 
the main object of that act was to diſtribute the burthens which 
aroſe from the maintenance of the poor as equally as poſſible 
upon the pariſhioners, according to their reſpective abilities; 
which conſequently muſt be founded upon their property with- 
in the pariſh, that being the only criterion of their ability, 
And in furtherance of that ſyſtem of equality, and to ſhew that 
the Legiſlature did not confine their ideas concerning their 
quotas of contribution to the inhabitants merely of their pariſh, 
they have expreſsly ſubjected every ſpecies of property to con- 
tribute towards the poor rates; and if that ſhall not be ſufficient, 
the juſtices are required to aſſeſs and levy the reſidue out of the 
adjoining pariſhes within the hundred, and. fo again within the 
county. Now here it is not denied that the defendant was of 
ſufficient ability to take an apprentice; and yet if he were not 
hable in reſpect of the eſtate which he occupies, he might avoid 
taking any apprentice at all, for if the houſe which he happens ; 
to inhabit be of ſmall value, it may not warrant the pariſh in 
which the houſe is in fixing an apprentice upon him; for no 
perſon is liable to take one in reſpect of any property out of the 
pariſh to which ſuch apprentice belongs. If this be the natural 
and reaſonable conſtruction of this act as far as it can be collect- 
ed from the words or ſpirit of it, it remains for the defendant to 
ſhew either ſome ſubſequent ſtatute reſtraining the generality 
of this clauſe in the 43 Elia.; or ſome adjudged caſe to the 
contrary. The only other ſtatute immediately relating to this 
point is the 8 andg . 3. c. 30. /. 5. which, reciting the 

3 | above 
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above clauſe, ſtates that doubts had ariſen whether the perſons 
to whom ſuch children are bound are compellable to receive 
them, and therefore gives a power of di/re/s upon the perſon 
refuſing. Now admitting that this latter ſtatute operates as a 
reſtriction on the generality of the former one, and that no 
perſons are compellable to take apprentices under the firſt who 
are not under the coercion of the laſt, ſtill the defendant will 
not be able to eſtabliſh his exemption; for there are no words 
in the ſtatute of William confining the diſcretion of the juſtices 
to re/idents, and the power of diſtreſs thereby given is equally 
applicable to occupiers as to inhabitants, The joint operation 
of theſe two ſtatutes was lately conſidered by the Court in 
the caſe of The King v. St. Nicholas Nottingham (a). There in- 
deed the principal queſtion decided was that an apprentice bound 
to a perſon, reſiding in a different pariſh and county, might gain 
a ſettlement under ſuch binding; but Lord Kenyon in giving his 
judgment ſaid, that“ if this were to be determined on the words 
of the ſtatute 4.3 Eliz. alone, they are extenſive enough to warrant 


** ſuch a binding as the preſent; they authorize the binding of ap- 


«© prentices, where the juſtices ſhall ſee convenient; and whether in, 
ot out of, the pariſh is not ſpecified : they are not to be limited 
4% by any other rule than the propriety of the meaſure itſelf. 
«« But the great difficulty, his Lordſhip ſaid, aroſe in his mind 
% on another ſtatute, namely, the 8 andg V. 3. c. 30. . 5.” 
which he goes on to conſider as reſttictive of the former one, in- 
aſmuch as the means of compulſion do not extend out of the 
pariſh, It is alſo fair to infer that the Legiſlature could not 
mean to confine the compulſory power of binding under the 
general words of the 43 Eliz. to the inhabitants only, becauſe 
in a ſubſequent ſtatute 20 Geo. 3. c. 36. which relates to the 
poor of incorporated diſtricts, where they intended ſuch re- 
ſtriction, they have expreſsly made it. And it is very unlikely 
that the Court ſhould ever have decided ſo much againſt the 
letter and ſpirit of the 43 Ez. as to except out of the proviſions 
of the fifth clauſe an occupier of land within the pariſh, becauſe 
he was not an inhabitant; but no ſuch caſe is to be found. In 
the caſe indeed of The King v. Clowerly, M. 12 Geo. 3. as re- 


ported by Burn (a), Lord Mansfield and Mr. Juſtice Afton, are 


ſuppoſed to have hinted fuch an opinion; for the Seſſions 
having diſcharged. the appointment, and it not appear- 
ing on the ſtate of the caſe whether they had determined on the 


(a) Ante 2 vol. 726. (3) Burn's Fuftice, Tit. Apprentices. 66. 
Vo“. III. Ff unfit- 
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unfitneſs of the perſon, or the point of law in general, becauſe 
the occupier was not an inhabitant, Lord Mansfeld is reported 
to have ſaid that ©* there was no coming at the point on that 
« ſtate of the caſe; but that if the Seſſions had determined on 
« the latter ground he thought they had done right.” The na- 
tural inference to be drawn from this opinion is certainly againſt 
ſuch a binding; but, beſides that it was an obiter dictum, if ſaid. 
at all, and certainly ſpoken without any previous diſcuſſion or 
conſideration of the queſtion, it is enough to ſay that Bott (a), 
who is cited by Burn as his authority in that place, attributes 
ſentiments to that learned judge widely different in their im- 
port ſrom thoſe juſt mentioned; for there Lord Mansfield ſays 
that ** the ſeſſions had determined on the queſtion of fitneſs, 
©« and there was no matter of law left to the Court;” to which 
his Lordſhip adds, “make another caſe : bind another appren- 
« tice to him; and indit him if he refuſes; and then the 
* queſtion may come on.” Such advice would ſcarcely have 
been given, if he had given or even formed an opinion againſt 
the binding. As to the caſe of ſuppoſed hardſhip to which 
Mr. Juſtice Afton alluded, that of a man's living in London, 
and having an apprentice bound to him in reſpe& of ſome 
lands in the country; it is more imaginary than real. It 
is very improbable that a perſon ſhould occupy . lands in a 
diſtant pariſh from that where he reſides; and if any inference 
is to be drawn from ſuch an act, it is rather a 6gn of his ability 
than otherwiſe : but theſe fanciful hardſhips which are drawn 
upon perſons by their own acts can never be a guide for the 
conſtruction of an act of parliament, particularly where the let- 
ter is not ambiguous. Beſides, the inconvenience to particular 
individuals muſt be beſt known by their neighbours in the coun- 
try, in whom therefore the act has placed a diſeretionary power; 
and, leſt it ſhould be preſſed too hard in ſome inſtances, have given 
an appeal to the ſeſſions, who may diſcharge the appointment 
purely on the ground of unfitneſs. No poſſible rule can be laid 
down in theſe caſes by which this Court can judge of thoſe in- 
conveniences, The true line was laid down in Minchamp's 
caſe (5), where the Court ſaid, that ** it was in the diſcretion 
« of the juſtices at ſeſſions to determine whether it was or was 
20 not fitting to put an apprentice upon any one; and therefore 
« they would not diſturb what the ſeſſions had done.” There 
indeed the appointment had been diſcharged below ; but 


(a) Page 389, (5) 2 Salk. 491, 


here 
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here the ſeſſions having confirmed it, the ſame principle will 
induce the Court not to diſturb that appointment, But 
there was one caſe in which the Court expreſsly held that 
ſuch a binding as the preſent would be good, notwith- 
ſtanding the maſter was not an iababitant of the pariſh; 
that was Rex v. St, Margaret's Lincoln (a). There Efther 
Jobnſon, a poor child of St. Martin, was bound by the pariſh 
to an inhabitant of Str. Mary Wig ford. The queſtion indeed 
aroſe upon the ſettlement of the apprentice, againſt which it 
was objected that the binding was altogether void by the ſtatute, 
being upon the face of it to the inhabitant of another pariſh. 
As to which the Court delivered it as their opinion, that the 
binding under the ſtatute was not reſtrained to the inhabitants 
of the ſame pariſh, but might be to a perſon reſiding in another 
pariſh, And this caſe was fully recognized in the caſe of The 
King v. St. Nicholas Nottingham, in the laſt Term. This would 
have been a ſufficient judicial expoſition of the ſtatute if the 
letter and ſpirit were not ſufficiently obvious without it. And 
it is confirmed by an analogous authority ; for Lord Coke (5), in 
his reading on the ſtat. 22 H. 8. c. 5. relative to the repairing 
of bridges by the inhabitants of counties, ſays that that word is 


the largeſt of its kind, and comprehends any perſon dwelling in 


a foreign county, &c. if he hath lands and tenements in his 
own poſſeſſion, and manurance in the county where the decayed 
bridge is, 8 | 

Fanſhaw and Clapp, contra, ſaid that this was not a queſtion 
of exemption, but a queſtion ariſing on the extent of an inferior 


Juriſdiion ; and unleſs the defendant came within it, the magiſ- 


trates and pariſh officers had no authority to bind out the ap- 
prentice. Though the words of the 43 El. c. 2. f. 5. are gene- 
ral, yet they muſt be reſtrained to the inhabitants of the pariſh ; 
For where they ſhall ſee convenient” means ** convenient 
avithin the pariſh.” No other line to circumſcribe their power 
can be drawn, but that of the limits of the pariſh ; other- 
wiſe they would have a power in this inſtance beyond that 
diſtrict within which their authority is in all other reſpects 
confined, The occupiers of laads in the pariſh are to con- 
tribute, in reſpect of that property, to a fund for the main- 
tenance of the poor; the inhabitants are, in addition, to dil- 
charge the perſonal truſt of taking apprentices. The pariſh 
officers and juſtices are to exerciſe a diſcretion as to the perſons 
(a) Barr. S. C. 728. (5) 2 If. 702. 
4 to 
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1789, to whom the apprentices are to be bound; but they cannot 

wWy> judge of the maſters who may live at a conſiderable diſtance. 

The Kine And if the defendant be liable in this inſtance to take the ap- 

Clary, Prentice, he may be doubly charged; in the pariſh of Pinboe 

in reſpe of inhabitancy, and in the pariſh of Soon in reſpect - 

of his property there. The ſtatute 8 & g Vill. 3. c. 30. f. 5., 

which gives the power of diſtreſs, only encreaſes the authority 

of the magiſtrates over the ſame ſubjects, but does not 

ſhew that they can compel perſons reſiding out of the pa- 

riſh to take apprentices from the pariſh. By the zd. and 

4th. ſections of the 43 Eliz. one branch of the coercive 

power of the magiſtrates and pariſh officers is extended to 

neighbouring pariſhes under certain circumſtances ; as when one 

pariſh is unable to maintain its own poor, others ſhall be called 

in aid: now that power being expreſsly given in one inſtance 

ſhews that it was not intended to be given in others. That the 

power of the pariſh officers and juſtices in this reſpect is in ge- 

neral confined to the limits of the pariſh alſo appears from the 

13 & 14 Car. 2. c. 12. /. 21. eſtabliſhing townſhips, which 

declares that they ſhall act, not for the pariſh at large, but only 

within their reſpective townſhips and villages. The caſes of 

Rex v. St. Margaret, Lincoln, and Rex v. St. Nicholas, Not- 

tingham, proceeded on the maxim volenti non fit injuria. They 

only decided that if the perſon, to whom ſuch apprentice is 

bound, conſent to take him, no third perſons ſhall be permitted 

to object to it. But Yer, J. and Aſton, J. ſaid that ſuch a 

perſon could not be compelled to receive ſuch an apprentice ; 

and the difum of Afton, J. in R. v. Clowerly is ſtrong, and 

is entitled to great conſideration, as this ſtatute has not 

received a judicial determination, In ſettlement caſes, oc- 

cupying lands without a reſidence in the pariſh is not ſuffi- 

| cient: neither can perſons be elected to common law offices, 

| ſuch as that of conſtable, or to offices in corporations, merely by 14 

poſſeſſing lands in the pariſh or town, where inhabitancy is re- 
quiſite. With reſpect to what is ſaid by Lord Coke in 2 Int. 
perſons occupying lands are made inhabitants from neceſſity, 
5 for the purpoſe of making them liable to contribute to the re- 
| pair of bridges: corporations alſo are made inhabitants for the 
ſame purpoſe ; but there never was any idea of binding appren- 
tices to corporations, Beſides, if perſons reſident out of the pa- 
riſh were compellable to receive pariſh apprentices, it would 
not 3 be a hardſhip on thoſe individuals, but alſo on other 
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pariſhes, the number of whoſe poor might — de en- 1789. 


creaſed. 
Lord Kenyon, Ch. ].—It is highly fit chat this * 5 The Kixe 


ſhould not remain any longer undecided, I remember a mach Clark. 
older caſe than either of thoſe mentioned at the bar, in which 
this queſtion was diſcuſſed, but not decided. The queſtion 
ariſes on the fifth ſection of the 43 El. c. 2. The general pur- 
view of that ſtatute was to make a proviſion for the maiatenanpe 
of the poor; and the firſt clauſe, in mentioning thoſe who are 
to contribute to ſuch maintenance, deſcribes two ſorts of per- 
ſons, namely, inhabitants and occupiers of lands, &c. Amongſt 
other proviſions for the poor, the fifth ſection gives power to the 
pariſh officers, with the aſſent of two magiſtrates, to bind poor 
children apprentices where they ſhall ſee convenient. It is true, 
indeed, that thoſe words cannot be taken ſo generally as they 
purport, becauſe they cannot compel mere ſtrangers, who ſtand 
in no relation to the pariſh, to take ſuch apprentices. But I think 
that the context of the ſtatute furniſhes the means of circum- 
ſcribing the general extent of thoſe words: and that context I 
take from the firſt clauſe, which impoſes other burdens of the 
ſame nature on cccupiers of lands, &c. as well as inhabitants. 
The general object of the act was to compel all thoſe, who had 
any property in the pariſh, to contribute their due proportion 
towards the maintenance of the poor; and the receiving appren- 
tices is one mode of contributing to their general relief. In con- 
ſtruing theſe words, I ſee no reaſon for confining the power of 
binding on the inhabitants of the pariſh ; they ought to be ex- 
tended to perſons occupying lands in the pariſh, though reſiding 
out of it, Then it is ſaid that if this conſtruction be put upon 
the ſtatute, the party may be doubly charged; in the pariſh 
in which he lives in reſpect of his inhabitancy; in that, in which 
he has lands, in reſpe& of his occupation of them. But if he 
find himſelf aggrieved, he may appeal to the ſeſſions; and we 
mult take it for granted that the juſtices will do what is right. 
They are to adapt the charge to the ſize of the property which 
the perſon charged poſſeſſes: and theſe are incidental charges 
which fall on him in reſpe& of that property. I-remember it 
was argued in a former caſe on this ſubject that, if this con- 
ſtruction of the ſtatute were to prevail, ſome pariſhes would 
diſburdea themſelves of many of their poor by apprenticing out 
their poor children to perſons living out of the pariſh: but the 
Vor. III. G g anſwer 
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A huſband | 


may gain a 


ſettlement by 
reſiding on 
an eſtate veſt- 
ed in truſte es 
for the ſepa- 
rate uſe of the 
wife. The* 
ſettlement of 
a child of five 
years old, 
Jeaving the 
father's fa- 
mily and liv- 
ing with dif- 
ferent rela- 
tions till ten, 


follows that 


of the father, 
if he has not 
gained any 


ſertlement in 


his own right. 


CASES IN HILARY TERM 


anſwer to any. ſuch argument is that, at the time when the 
43 El. was paſſed, the ſtatute 13 & 14 Car. 2. was not in exiſ- 
tence, However the ground of my deciſion here is, that this 
is one of the modes provided for the maintenance of the poor 
in this ſtatute, which impoſes the duty in reſpect of the pro- 
perty. | 

ASHHURST, - ].—-BULLER, J.—and GRose, J. of the ſame 
opinion. | 85 
| Order of ſeſſions confirmed, 


The K ING again: the Inhabitants of Or r- 


CHURCH. 


WO juſtices by an order removed Henry Weſt, and Mar- 
tha his wife, from Thurlaſion to Offchurch, both in the 
county of Warwick; which order was affirmed by the ſeſſions 
on appeal, ſubje&t to the opinion of the Court on a caſe r re- 
ſerved. 
J. Weſt, the father of the pauper H. Weſt, in Fanuary 1765, 
and for the two next following years, rented and refided upon 
a tenement of . oo J. a- year in Offcburch, and was ſettled there. 
In January 1767 the wife of 7. Weſt, who was mother of 
H. Weſt the pauper, died; and in June 1767 J. Weſt mar- 
ried again with one Jane Lockiecy, with whom he lived in O- 
church until the year 1770, when they both went to, and reſided 
at, Southam in the ſaid county for three years, without doing 
any act to gain a ſettlement there. In 1773 they removed to 
Ladbroke, in the ſaid county, to a houſe there held under the 


following title: (The caſe then ſtated that this houſe was veſted 


by a ſettlement in truſtees to the ſeparate uſe of the wife; with 
the uſual clauſe that her receipt ſhould be a diſcharge to the 
truſtees for the rents and profits; and that the rents ſhould not 
be ſubject to the huſband's debts, &c.) Weſt and his wife lived 
in the houſe from 1773 to the preſent time. The pauper H. 
Meſt was born in Offcburch in January 1765, and reſided there 
with his father until 1770. On his father's leaving Of: burch, 
the pauper was left with one R. F. Leeſon at Offchurch, to be 
taken care of, his father paying for his lodging and board. 
The pauper continued at Leęſon's at Ofchurch for two years, 


and then went to, and reſided with, his uncle H. Haddon, who 
; allo 
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alſo lived at Ofchurch, and continued to reſide with his ſaid 
uncle for about two years ; during the whole of which time 
his uncle provided him with board, cloaths, lodging, and 
pocket-money, and he worked with his uncle Haddon, but 
he received no wages, and was not hired as a ſervant. At the 
end of two years the pauper went to his father's at Ladbroke 
and ſtaid there a week, and then went to refide with another 
uncle, Villiam Salmon of Weſton, with whom he lived fix years 
as he had done at his uncle Haddon's; his uncle Salmon pro- 
viding him with board, cloaths, lodging, and pocket-mo money ; he 
working for his uncle Salmon, without having been hired as a 
ſervant, or receiving any wages. On leaving his uncle Sal- 
mon, he went and lived three weeks with his father at Ladbroke. 
The pauper has never done any act to gain a ſettlement. 
Erſkine and Romilly, in ſupport of the order of Seſſions, con- 
tended, firſt, That F. Veſt the father, gained no ſettlement in 
Ladbroke, In order to entitle a perſon to a ſettlement by reſi- 
dence on his own property, he muſt have the /ega/ eſtate. South 
Sydenham and Lamerton, Caf. of S. 103. But here the legal 
eſtate was in truſtees, by whom the rents and profits were to 
be received for the ſeparate uſe of the wife; the huſband had 
no control over them; ſo that he had not even an equitable 
_ eſtate. He muſt be conſidered as a mere tenant at will to 
the truſtees. Then he could gain no ſettlement there, for 
he was not irremoveable for 4o days. The only ground, on 
which it can be contended that he was irremoveable, is that by 
removing him he would have been ſeparated from his wife: but 
that conſequence would by no means have followed ; for he 
might have compelled the wife to accompany him toany place to 
which he was removed. And, even if he were irremoveable from 
Ladbroke for 40 days, it does not neceſſarily follow that he 
gained a ſettlement there; for a purchaſer of an eſtate for leſs 
than 30 l., or an hired ſervant, who ſerves for leſs than a year, 
does not gain a ſettlement by being irremoveable for 40 days. 
Secondly, But if the father gained a fettlement at Ladbroke, he 
did not communicate it to his ſon, who was at that time eman- 
cipated. If the ſon had returned to the father when he was 
ſeven vears of age, then the father's ſettlement might have been 
communicated to him; but he never lived with his father dur- 
ing the father's reſidence in Ladbroke, j except for three weeks, 
when it is clear from the circumſtances of the caſe that he came 
as a viſitor, and not as part of the father's family. In Eaſfwosd- 
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CASES IN HELARY TERM: 

bay v. Weftwoodbay (a), where the father, on removing from ond 
pariſh to another, left the ſon behind, the ſon was held to be 
ſettled in the former pariſh, becauſe it was the laſt where he had 
made part of his father's family. They alſo cited R. v. Bug- 
den (b), St. Michaels Coflany in Norwich, and St. Matthew's 
Ipfeich (c), and R. v. Walpole St. Peters (d), to ſhew that, 
where the ſon is ſeparated from the father's family, he does not 

follow the father's ſettlement gained after ſuch ſeparation, 

Bearcroft and Willis, contra, were ſtopped by the Court. 
Lord Kenyon, Ch. ].—Two queſtions ariſe in this cafe: 
And the firſt which I ſhall conſider is whether the ſon continued 
to be part of his father's family during the time his father re- 
ſided at Ladbroke, fo as to be intitled to the benefit of his 
father's ſettlement. This is the weakeſt caſe of emancipation 
that was ever attempted to be made out. + When the father left 
the pariſh of Offchurch, the ſon was only five years old: now it 
cannot be pretended that at that time he was emancipated, and 
yet he then ceaſed to refide in his father's family. It is alſo 
ſtated that about two years afterwards, when he was about ſeven 
or eight years old, and paſt the age of a nurſe child, he went to 
live with his uncle. Haddon. Then was he emancipated at 
that time? Ordinarily ſpeaking, one of theſe things muſt hap- 
pen before the ſon can be ſaid to be emancipated ; either he 
muſt have obtained a ſettlement for himſelf, or have become 
the head of a family, or at moſt he muſt have arrived at that 
age when he may ſet up in the world for himſelf. But here the 
ſon does not fall within either of thoſe deſcriptions : No time 
can be ſtated when the emancipation may be ſaid to have com- 
menced. F or when he went to live with his uncle Haddon, he was 


only eight years old at the moſt ; and he could gain no ſettlement 


either by living with that uncle, or his other uncle Sa/mon, as a 
ſervant, becauſe the caſe ſtates that he was not hired as a ſervant 
by either of them. Now during all this time the father had a 
right to the cuſtody of the ſon, and might have obtained him by 
habeas corpus; for. the parental care was not then done away. It 
is not neceſſary in theſe caſes of derivative ſettlements that the 
child ſhould remove with the father from place to place; for 
the ſettlement of the father will be communicated to the child, 
Otherwiſe children, who are ſent out into the world for educa- 
tion, and are of courſe ſeparated for a time from the father, 


(a) Str. 438. (35) Burr. 8.C. 270. (0 Str. 831. {(«) Birr. S. c. 638. 
| might 
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might loſe the benefit of their father's ſettlement, and when they 
were about to return home would find themſelves excluded from 
parental] care, if their parents had in the mean time gained a new 
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ſettlement. How long the power of communicating a derivative The Inhabi- 


ſettlement may continue, it is not neceſſary to determine; for in 
this caſe it certainly remained longer than till the child was 
nine or ten years old; and that is ſufficient for the determina- 
tion of this queſtion, Then, 2dly, It remains to be conſidered 
whether the father gained a ſettlement in Ladbroke : and cer- 
tainly the queſtion has ſome novelty in it. Where a perſon re- 
ſides on his own property, he gains a ſettlement by it; it having 
been conſidered as an excepted caſe out of the acts of parliament, 
Lord Macclesfield (a) firſt held that as a man cannot be diſſeiſed 
of his freehold, he is irremoveable from it, and reſiding 40 days 
on an eſtate of his own irremoveably, and gaining a ſettlement, 
are ſynonimous terms. That indeed does not hold in all caſes 
now; for by the 9 Geo. 1.c. 7. a purchaſer of an eſtate for 
leſs than 30/. ſhall not acquire a ſettlement for any longer 
time than he reſides upon it. Then here, if this had been the 
father's own eſtate, the ſettlement would clearly have devolyed 
on the ſon. But it is ſaid that this is only the equitable eſtate 
of the wife. Now ſuppoſing it had been the wife's /egal eſtate, 
the huſband would have been ſeiſed jure uxoris, and by reſiding 


upon it would have gained a ſettlement. Then muſt it be a 


legal eſtate, in order to confer a ſettlement ? Certainly not. 
That was not doubted in South Sydenbam and Lamerton, or in 
any of the other caſes, The queſtion in that was whether the 
next of kin without adminiſtration had any eſtate whatever; 
and it was held that he had not. In R. v. Cold Afton (b), a doubt 
was made whether a next of kin having the /o/e right of admini- 
{tration could not gain a ſettlement without taking out let- 
ters of adminiſtration. That ſhews that an eguitable eſtate is 
ſufficient to give a ſettlement. And indeed this poſition is 
confirmed by many other caſes, and there are none in oppaſition 
to it. Then it is ſaid that this is going ſtill farther, becauſe 
this is only the equitable eſtate of the wife; and that even the 
wife herſelf bad no right to reſide upon it without the conſent 
of the truſtees. But ſhe might beyond all doubt, if ſhe had 
choſen, have elected to take the e/þ/ces with her own hands, 
| (a) Fel. 257. (3) Burr. S. C. 450. 
Vor. III. * and 
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within that 
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CASES IN HILARY TERM 


and that the truſtees could not have prevented. The objection 
then againſt the huſband's gaining a ſettlement here is too re- 
fined ; for the wife had a right to reſide on her property, and to 
communicate it to the huſband. And although there is no caſe 
directly like the preſent, yet the principles of the decided caſes 


go the length of determining this. 


ASHHURST, J. BULLER, J. and GRose, J. aſſentiog. 
| Both orders quaſhed. 
The KIxG againſt the Inhabitants of L1vereoor, 


WO juſtices removed Samuel Littlemore, his wife, and 
four children, from Liverpool, in the county Palatine of 


' Lancaſter, to Stourton in the county Palatine of Chefler. The 


Seſſions on appeal reverſed that order, ſubject to the opinion of 
this Court on the following caſe, 
The pauper Samuel Littlemore was originally ſettled in Stour- 
ton, and about 16 years ago came to reſide in Liverpool; and 
while he reſided there, he was elected ſexton by the proprietors 
of the ſeats in the church or chapel of St. James's at a veſtry 
there held in the preſence of the churchwardens, being recom- 
mended by the then miniſter to that office; and executed that 
office fix years, lodging all the while in the pariſh of Liverpool. 
The boundary between Valton and Liver pool is in the chapel- 
yard of St. James; the church and part of the church-yard 
ſtands in the pariſh of Walton, and the other part of the church- 
yard is in the pariſh of Liverpool: but not any corpſe was ever 
buried in that part of the church-yard which lies in the pariſh 
of Liverpool, whilſt the pauper executed the office, though 
corpſes have been been buried there ſince. The inhabitants of 
Liverpool, ſeat-holders and others, conſtantly attend the church 
of St. James's, in proportion of fifty to one " any other N 
or place. 

Law, was to have argued in ſupport of the order of Seſſions: 
but the Court defired | 

Bearcroft, and Manley, contra, to begin. They admitted 
that the office of ſexton was ſuch as would entitle the perſon 
executing it to a ſettlement ; but contended under the words of 
the 3 V. & M. c. 11. J 6. that the office muſt be executed 
in the town or place, in order to give a ſettlement. But here 
= "EY he 
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he was choſen ſexton to the chapel of Sr. Fames, which ſtands 


in the pariſh of Walton; and it appears that he never executed 


any part of the office in Liverpool, The executing of an an- 
nual office is equal to giving notice, but the execution of this 
office in Walton was no notice to the pariſh of Liverpool. The 
ſexton is appointed to the church, and not to the church yard ; 
for it appears from the definition of a ſexton, in Burn's Eccl. 
L. Sexton, and Chamb. Dif. that he is an officer to take care 
of the veſſels, veſtments, Cc. belonging to the church, and to 
attend the miniſter and churchwardens at church; and this 
office is entirely diſtin from that of a grave digger. 

Lord Kenyon, Ch. J.— There is no doubt but that part of 
the office of ſexton conſiſts in digging graves : this is different 
from that of the ſacriſt, which is an office ſcarcely known ſince 
the Reformation, except in ſome of the cathedrals; whoſe duty 
it is to take care of the ſacred veſtments, And it is as clear that 
the office of ſexton is a public office within the meaning of the 
3. V. & M. c. 11. / 6. In this caſe the church-yard lies in 
two pariſhes, and the ſexton gained a ſettlement in that in which 
he reſided. 


Per Curiam, Ocder of ſeſſions confirmed. 


Kinteen and Another, Aſſignees of Sax DM and 
Gaahau, Bankrupts, again CaalG, Ns 


of STEINE. 


HIS was an action for money had and received, tried be- 

fore Lord Kenyon, at the Sittings after laſt Term at Guild- 
hall, when a verdict was found for the plaintiffs. Upon a mo- 
tion for a new trial, the following facts appeared, as they were 
afterwards ſtated by Mr. Juſtice Aſbburſt, in delivering the 
judgment of the Court. The plaintiffs claimed as aſſignees of 
Sandiman and Graham ; the defendant was the ſequeſtrator of 
Steine; a ſequeſtration in Scotland, being analogous to a com- 
miſſion of bankrupt here. The bankruptcies were admitted. 
The queſtion aroſe on a cargo of ſpirits ſent by Steine from Scot- 
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A factor has 
no lien on 
goods for a 
general ba- 
lance, unleſs 
they come in- 
to his aftual 
poſſeſſion. 
And if, in 
conſideration 
of goods be · 
ing conſigned 
to him, he 
accept bills 
drawn by the 
conſignor, 
and pay part 


of the freight, and become inſolvent before the bills are due, and before the goods get into his adj poſleſ- 


fon, the conſignor may ſtop them in _ 
| land 
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land to London by ſea, It was proved that Steine uſed to ſend 
cargoes to Sandiman and Graham, and drew bills on them which 
they accepted in confidence of the cargoes. That they bad 
1200 J. per annum in lieu of commiſſion, and a quarter per cent. 
commiſſion, and 51. per cent. for money advanced. That bills 
of lading were from time to time ſent, ſometimes indorſed, but 
more generally not. When the cargo in queſtion arrived, Sandi- 
man and Co. were under acceptances for 29,0007. on account of 
Steine, 1, 200 l. of which were for this very cargo: before which 
time they had received the bill of lading of this cargo, unin- 
dorſed, and an invoice of the goods; and on 15th February had 
inſured the cargo in their own names and at their own expence. 
The ſhip arrived at London on 211t February, the day after 


Sandiman and Grabam had ſtopped payment; at which time 
they told the captain, on his recommending to them to unload 


immediately, that they did not think themſelves at liberty to 
meddle with the cargo as they were bankrupts ; but on the 
8th of March they paid the captain fix guineas in part of 
freight. In the middle of March the captain for the firſt time 
refuſed to deliver the goods to Sandiman and Co.'s aſſignees. It 
further appeared that Steine had written to Sandiman and Co. 
to unload when the ſhip arrived. The bills which had been 
accepted by them were not paid. Steine ſtopped payment on 
the 23d February; and a ſequeſtration was granted on the zd. 
or 4th. March, under which the ſequeſtrator ſtopped the goods 
and fold them. Under theſe circumſtances the queſtion aroſe, 
whether this ation was maintainable for the value received ? 
Erſkine, Law, and Wood, ſhewed cauſe againſt the rule. It 
is a principle well eſtabliſhed, that a factor has a lien on the 
general balance of his account againſt his principal. Godin v. 
The London Aſſurance Company, 1 Burr. 494, and it is a ma- 
terial fact here, that at the time when theſe goods were con- 
' ſigned to Sandiman and Grabam from Steine, they were con- 
ſiderably in advance on his account; and conſequently were en- 
titled to retain any goods of their principal which came into 
their hands, for the amount of their demand. And this gets 
rid of any objection arifing from the circumſtance of the bill of 
lading's not having been indorſed by Steine, becauſe that is only 
material where the rights of third perfons are in queſtion. The 
indorſement of the bill of lading is merely for the ſecurity of 


the captain ; but here there was abundant evidence to ſhew that 
3 the 
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the cargo was appropriated to anſwer the acceptances of Sandi- 


man and Graham ; the bill of lading and invoice of the goods 
were incloſed to them in a letter from Steine conſigning the 
goods to them. And the bill of lading being to deliver to 
Steine and his aſſigns, he or they paying freight, the captain by 
receiving the freight acknowledged the conſignees to be the 
aſſigns of Steine. The conſignees have never relinquiſhed their 
right to the goods, but have done every act to ſhe a diſpoſition 
to retain them : for the payment of the freight in part amounts 
to taking poſſeſſion of the goods as much as if they had been 
ſtowed in their warchouſe. The goods having been inſured by 


the conſignees, they might have recovered the amount from the 


underwriters in caſe of a loſs, and retained the money to their 
own uſe, At any rate the conſignor's right to ſtop the goods in 
tranſitu was done away, for they had been paid for by the bank- 
ropt's having accepted bills for the amount of this very cargo 
drawn by Steine: and the holders of thoſe bills may now prove 
their whole demand under the commiſſion bs, Sandiman and 
Graham. 

Bearcroft, Bower, and Ruſſell, in ſupport of the rule, con- 
tended, that this caſe fell within the common rule, that a con- 
ſignor may ſtop goods in tranſitu before they reach the conſignee 
in caſe of the inſolvency of the latter, becauſe the contract be- 
tween them is founded on the preſumption that the conſignee is 
able t pay for them. Now here the goods never got into the 
actual poſſeſſion of the bankrupts. So long as they remained 

in the ſhip they muſt be conſidered to be in tranfitu. A con- 
ſtructive poſſeſſion has never been held ſufficient ; which is a 
complete anſwer to the inſurance made by the dankruges (which 
was without the knowledge of Steine) and the bill of lading and 
invoice ſent by Steine. The ſame obſervation applies to the 


freight received by the captain. In no event can the payment 


of a ſmall part of the freight be conſidered as taking poſſeſſion 
of the whole cargo: and even that part was not till after the 
bankruptcy, and after the bankrupts themſelves had declared 
to the captain that they did not think themſelves entitled to 


meddle with the cargo. Then the next queſtion is whether, 


ſuppoſing the goods to have been in fact (topped in their paſſage, 
the conſignor's right was diveſted in equity and conſcience by 
the acceptances of the confignees on account of this cargo. 
Acceptance of a bill has never been held equiyalent to payment, 


Vol. III. li becauſe - 
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becauſe it may afterwards become of no yalue in caſe of the in- 
ſolvency of the acceptor, as in this inſtance. In ſuch a caſe 
the drawer is molt likely to be reſorted to; and he may ulti- 
mately be obliged to pay thoſe very bills, which are ſet up as 
a conſideration for his loſing the right to (top in tranſitu, The 
drawer's inſolvency cannot vary the caſe, becauſe his liability in 
point of law ſtill continues. Acceptances had been given in 
Lickbarrow and Maſon(a), and yet it was not pretended that they 
could diveſt the right of the conſignor. As it is, the holders 
of thoſe bills may prove the whole amount under Szeine's ſe- 
queſtration : and if any part ſhould be proved under the com- 
miſſion of Sandiman and Graham, Steine himſelf will be liable 
to make it good notwithſtanding his certificate, 


Cur. adv. vult. 


ASHHURST, J. (5)—Now delivered the opinion of the Court. 
Lord Kenycn, having tried the cauſe, rather wiſhes to decline 
giving any opinion; but Mr. J. Buller, and Mr. J. Greſe, con- 
cur with me in thinking that there ought to be a new trial ; 
and then if either party ſhould be diſſatisfied with our opinion, 
it will be competent to him to put the facts on the record that 
they may be put-in a courſe of further inveſtigation, The po- 
ſition laid down, that, as between conſignor and factor, the 
latter has a lien on all conſignments for the general balance, is 
certainly true; but it muſt be underſtood with this reſtriction, 
that he has obtained a poJeſjion of the cargo. That the factors in 
this caſe have no transfer by indorſement is admitted: but it is 
contended that the conſignor has no right to ſtop the goods 77 
tranſitu where the value of them has been paid. I admit the 
poſition to be true as between conſignor and conſignee; but the 


facts of the caſe do not admit of the application of it; for they 


have not been paid for; and there is a great difference between 


payment and @ liability to pay. In every inſtance where goods 
9 are ſent in the way of ſale, the party to whom they are ſent is 


liable to pay, but till he has paid, in caſe of his failure, the 
owner may ſtop them in tranſitu. When payment has been 
made, the ſale is complete, and the doctrine of lien is out of the 
queſtion. But this is not a caſe of ſale, for the goods were ſent 
to Sandiman and Graham as fafors. And I do not know of any 
caſe which does the length of ſaying that the factor has a lien 


(a) Ante 2 vol. 63. | 0 Abt. Lord Kenyon, 
till 
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till he has obtained the poſſeſſion of the thing, which is the ob- 
ject of the lien. When he has got the poſſeſſion, the goods are 
a pledge, and the principal ſhall not take it out of his hands till 
he pays bim his due. But it has been contended that by 
paying part of the freight, he obtained a conſtructive poſſeſ- 
fion ; but that cannot be inferred from the act. He paid the 
money in quality of factor: therefore bare payment of a ſmall 
part of the freight cannot be conſidered as taking poſſeſſion 
of the cargo. If it were to be ſo conſidered, the payment 
of the part of the freight would be a direct fraud ; for it 
was not paid till the day after he had ſtopped payment; and 
the law would never conſtrue that which was in itſelf a 
fraud to veſt a poſſeſſion, But if the captain had in fact 
delivered the goods, he muſt have delivered the goods to 


him in the quality of factor. He had no right to deliver 
them to him as owner, without an indorſement of the bill 


of lading. If indeed Sandiman and Co, had once got the 
poſſeſſion, they then might have inſiſted on their lien. The 
doctrine of liens ought to be governed by equitable principles. 
Here it is true that one party or the other muſt ſuſtain a hard- 
ſhip; but where equity is equal the law muft prevail. And 
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the conſignor's ſequeſtrator has a better right to ſay that it is not 


equitable that Steines effects ſhould be liable to pay the cre- 
ditors of Sandiman and Erabam to the full amount of the 
acceptance, when poſſibly not a fourth part may be paid, and 
Steine's effects mutt pay the reſt, than Sandiman and Graham's 
creditors have to ſay, that it is hard that his effects ſhould be 


diminiſhed by paying ann his acceptances. 
| Rule abſolute. 


PENNY againſt Harvey. 


N a rule to ſhew caufe why the judgment of non-pros 
ſhould not be ſet afide for irregularity ; the only queſtion 

was, whether judgment of non-pros for not declaring before the 
end of the following term after appearance can be ligned, if a 
declaration be in fact filed before judgment of non-pros, and 


within the year. 
The 


Menday, 
Feb. gib. 


If defendant 
do not ſign 
judgment of 
non- pros for 
want of a de- 
claration 
within two 
terms, plain- 
tiff may file a 
declaration 
within the 
year. 
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The Court, on the authority of Worley v. Lee (a), held the 


judgment to be irregular, and made the 


Rule abſolute (5). 


Wizley in ſupport of the rule. Bearcreft againſt it. 
(a) Ante 2 Vol. 112. (6) Vid. 12 Mod. 217. 3 Burr. 1452. 


Rucxss and Another againſt Hannay, Bart. 


HE defendant in this action, which was aſſumpfit, having 

obtained an order for time to plead on the terms of 
pleading ifſuably, pleaded the general iſſue, and the ſtatute of 
limitations. A rule was obtained in laſt Mrchaelmas term to 
ſhew cauſe, why the laſt of the pleas ſhould not be ſet aſide, 
on the authority of Stadbolme v. Hodgſon, ante 2 vol. 390. On 
cauſe ſhewn, it was ſaid, that the ſtatute of limitations was con- 
ſidered in the Court of Common Pleas as an ifſuable plea with- 
in the meaning of the order. 

The Court ordered this caſe to ſtand over till this Term, for the 
purpoſe of conſulting with the other Judges, in order that ſome 
general rule might be laid down for all the Courts, for the ſake - 
of conſiſtency. And Lord Kenyon now ſaid that, though they 
had had no opportunity of conſulting with the reſt of the 
Judges on the ſubject; this Court was of opinion, that the 
defendant was not precluded from pleading the ſtatute of limita- 
tions after an order for time to plead. That the Court of 
Common Pleas had always ſo conſidered it ; and that in many 
caſes it was a very fair plea. 

This rule was therefore diſcharged. 


Another rule was then obtained, on the ſpecial circumstances 
of this caſe, to ſhew cauſe why the plea of the ſtatute of limita- 
tions ſhould not be expunged, which was diſcharged after 
eauſe ſhewn, on the laſt day of the term; the defendant agtee- 
- ing to ſtrike out the plea of the general iſſue. 


Walton for the plaintiffs, Bearcreſt and Wood for the de- 
fendant. 


* ALLEN 
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ALLEN, Adminiſtrator of Thouas PriesTman, other- 


wiſe HanDr, againſt Dunpas. 


H1S was an action on the caſe for money had and re- 
ceived to the uſe of the inteſtate, and to the uſe of the 
plaintiff as adminiſtrator ; to which the defendant pleaded the 
general iſſue, And on the trial a ſpecial verdict was found, 
ſtating in ſubſtance as follows. The defendant, as treaſurer of 
the Navy, was indebted to the inteſtate in his life-time in 
581. 13s. 6 d. for money had and received to his uſe. Prieft- 
man died on the 2d of June 1784: on the 13th of Auguft 1785, 
one Robert Brown proved in the Prerogative Court of the Arch- 
biſhop of Canterbury a forged paper writing, dated the 18th of 
May 1784, purporting to be the laſt will of Priefman, other- 
wiſe Handy ; whereby he was ſuppoſed to have appointed Brown 
the ſole executor thereof; and a probate of that ſuppoſed will 
iſſued in due form of law, under the ſeal of that court, on the 
ſame day, in favour of Brown. The defendant, not knowing 
the will to have been forged, and believing Brown to be the 
rightful executor, on Brown's requeſt paid him 58/7. 13s. 69. 
being the whole balance then due from the defendant to Prieft- 
nan. On the 21ſt of July 1787, Brown was called by citation, 
at the ſuit of John Prieftman the father, and next of kin of the 
deceaſed, in the Prerogative Court of the Archbiſhop of Can- 
terbury, touching the validity of ſuch ſuppoſed will ; and ſuch 
proceedings were thereupon had in that Court, that the will and 
probate were declared null and void; that Thomas Prieſiman 


died inteſtate; and that John Prieſiman the father was his next 


of kin. And on the 31ſt of March 1788 letters of adminiftra- 


tion of the goods Sc. of Thomas Prie/iman, were granted by 


that Court in due form of law to the plaintiff, as attorney of 
John Priefiman, But whether, &c. 


125 


Payment of 
money to an 
executor, who 
has obtained 
probate of a 
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probate be 
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A probate, 

as long as it 
remains un- 
repealed can- 
not be im- 
peached in 
the temporal 
courts. 


Shepherd, for the plaintiff, contended that the payment to 


Brown the executor was no anſwer to the preſent action. The 
plaintiff, being entitled to all the property which belonged to 
the inteſtate at the time of his death, may recover in an action 


any debts' which have not been paid either to him or to ſome 


perſon legally authoriſed by him: but here Brown was not au- 
thoriſed to receive the debt from the defendant. If the probate 
Vo II, | K k had 
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had not exiſted, it would have been a payment by miſtake, and 
then the defendant might have recovered it back again from 
Brown. And the probate cannot make any difference as to this 
plaintiff, who 1s the rightful adminiſtrator ; for it is ſtated in 
the caſe, that the will, under which alone an executor derives his 
power, was forged. The probate gives no authority to an executor; 
it is only evidence of his right. And the granting of probate is not 


a judicial, but a miniſterial act; and this Court will by Man- 
damus compel the Eccleſiaſtical Court to grant a probate. 
Gilb. Eg. Caſ. 208. But even if it were a judicial act, ſtill it 
is done ex parte; and as the plaintiff had no opportunity of 
being heard in the Eccleſiaſtical Court before the probate was 
granted, he cannot be concluded by it. An executor, acting 
under a probate, is not like an adminiſtrator acting under the 
ordinary: for the ordinary makes an aominiſtrator, but not an 
executor, And though it was held in R. v. Vincent, (a) that 
the priſoner could not be convicted of forging the will during 
the exiſtence of the probate of it; yet that deciſion has been 
fince impeached in K. v. Goodrich (5), by the opinion of all 


all the Judges. ¶ Aſoburſi J. It was the opinion of the Judges 


in that caſe, that the trial ſhould be poſtponed till the Eccle- 


_ fiaſtical Court had determined upon the validity of the pro- 


bate.] Suppoling that Prieſtman was not dead, and that on his 
return from abroad he had found that his wages had been paid 
to his executor under a forged will; ſuch a payment-.would 
have been no anſwer to an action brought by him. So if he 
had made two wills, and the executor appointed by the firſt 
had proved it and received this debt before the ſecond was diſ- 
covered ; the executor of the ſecond might have recovered it 
again from the defendant, who would have had his remedy 
over againit the firſt executor, This was expreſsly determined 
in Greves v. Weigbam (c), by the advice of all the Judges. Now 
the only difference between that and the preſent caſe is, that 
there the debtor of the teſtator had his remedy againſt the firſt 
executor : but here the defendant has no remedy over, on account 
of the forgery; however, that proceeds on a different ground, 
namely, that the civil remedy-is merged in the felony. The 
caſe in Ro, Ar. is expreſly recognized and confirmed in Com. 
Rep. 152. by Treby Ch. J. who added, that the probate of a 
will gives no authority to an executor ; and if he be not the 

(4) 1 Str, 481. (5) O. Bailey 1784. (r) 1 Re. Abr. 919. D. 2. 
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rightful executor, he: has no authority. (In anſwer to a queſ- 
tion from the Court, it was acknowledged that the traverſe in 
that caſe, namely, that the teſtator made a will by which A. B. 
was appointed executor, could not be ſupported). The pay- 
ment to the executor in this caſe may be compared to that by 


a banker under a forged power of attorney, or a forged bill or 


bond, which has never been conſidered as a diſcharge to the 


banker. In Cheap and Another v. Harley and Drummond, a few 
years ago at the ſittings here; the defendants, who had a houſe 
in America as well as in London, drew two bills of exchange 


there, the firſt and ſecond of the ſame tenor and date, on their 
houſe here, payable to the plaintiffs; one of them being 
loſt came into the bands of a third perſon, who forged an in- 
dorſment of the payees, and received the amount of it from the 
defendants here; and afterwards the real payees brought their 
action (a) upon the other bill, and recovered. If it be held that, 


the plaintiff in this action be not entitled to recover, it will be 


productive of many inconveniencies ; ſince it will induce leſs 
care and attention on the part of the teſtator's debtor in ex- 
amining the title of the ſuppoſed executor, and the rightful 


executor will in many inſtances be defrauded without any 


neglect on his part. And here, as one of two innocent per- 


ſons mult ſuffer, the loſs ought to be borne by him who paid 


the money under a void authority. 
Baldwin for the defendant. The caſe of payment under a 
forged bill, or bond, is not applicable to the prefent ; becauſe 


there the inſtrument is produced to the debtor, who is bound to 


know whether or not it is the hand writing of the party: but in 


ſuch a caſe as the preſent only the probate is produced, the au- 


thority of which the debtor cannot controvert. The probate, as 


long as it remains unrepealed, is concluſive to the whole world. 


And even in criminal proſecutions a priſoner cannot be convict- 
ed of forging a will, if the Eccleſiaſtical Court has granted a 
probate, which is not vacated before the trial. And the caſe in 
1 Stra. 481. has never been contradicted; “ if they ſhew a 


probate under the hand of the ordinary, they cannot prove 


in evidence that the will was forged.” Gzl6. Eg. Caf. 207. 
If the ſame ordinary certify contrary to the probate, the cer- 
tificate ſhall not be given in evidence.“ Palm. 163. Where 
the ordinary revokes letters of adminiſtration, and then grants 


(a) Cer. Buller, J. 


2 | other 


127 
1789. 


— 
Alten 


again 
DunDas, 


123 
1789. 
PAR 


ALLEN 


again 
Dun ps. 


CASES IN HILARY TERM 


other letters of adminiſtration to another; the meſne aQs done 
by the firſt adminiſtrator ſhall be valid.” Bro. Abr. Admini- 
firator. pl. 33. Now there can be no material difference whe- 
ther the party claim as executor or adminiſtrator. In the caſe 
in Comyns, a diſtinction was taken between a repeal of admini- 
ſtration on a citation and on appeal: If upon appeal, which 


ſuſpends the adminiſtration, all acts after fuch ſuſpenſion are 


void: if upon citation, all the acts of the adminiſtrator till the 
repeal are good. 6 Co. 18. b. 1 Lev. 158. 2 Lev. go. Moor 
396. Finch, 40. And this diſtinguiſhes the caſe in Comyns 
from the preſent ; for there the probate was annulled upon an 
appeal, here upon a citation, when all the acts before the re- 
peal are valid. With reſpect to the argument of inconveni- 
ence, it operates more ſtrongly in favour of the defendant, who 
has been guilty of no negle&, and who could not queſtion the 
authority of the probate, than againſt him: for if an adtion 
had been brought againſt him by the executor, during the 
exiſtence of the will, he could have made no defence 
to it. 

Shepherd in reply. The cafes cited of payments to admi- 
niſtrators are not like the preſent, which was a payment to 
an executor, For in thoſe the ordinary has a right to appoint 
the adminiſtrator ; and having appointed him, all acts done 


under the letters of adminiſtration ought to be protected : but 


the ordinary cannot appoint an executor; and as he derives his 
authority ſolely under the will, no payment to him under a 
void will ought to be protected. And if the executor had en- 
forced payment by a ſuit at law, perhaps the payment under a 
judgment of a court of law could not have been queſtioned: but 
this was a voluntary payment. And in Feſter v. Allanſon (a), 
where the plaintiff had committed an act of bankruptcy, though 
no commiſſion was taken out, and the defendant inſiſted that, 
as he had notice of the a& of bankruptcy, he was not warranted 
in paying the plaintiff, becauſe he ſhould be anſwerable to the 
aſſignees, when a commiſſion ſhould be ſued out; a difference 
was taken between voluntary payments, and ſuch as were en- 
forced by the coercion and judgment of a court of law. And 
if an action be brought by an executor, and the defendant 
entertain any ſuſpicion that the will has been forged, he may 
file a bill in equity for an injunction till that queſtion be deter- 


mined in the Eccleſiaſtical Court. 


(a) Ante 2 Pol. 479. 


ASHHURST, 
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ASHHURST, J.—(a) I am of opinion that the plaintiff has no 

right to call on the defendant to pay this money a ſecond time 
which was paid to a perſon, who had at that time a legal autho- 
rity to receive it, It is admitted that, if he had made this pay- 
ment under the coercion of a ſuit in a court of law, he would 
have been protected againſt any other demand for it: but I think 
that makes no difference. For as the party, to whom the pay- 
ment was made, had ſuch authority as could not be queſtioned 
at the time, and ſuch as a court of law would have been bound 
to enforce, the defendant was not obliged to wait for a ſuit when 
he knew that no defence could be made to it: This therefore 
cannot be called a voluntary payment. This is different from 
payments under forged bonds, or bills of exchange; for there 
the party is to exerciſe his own judgment, and acts at his peril: 
a payment in ſuch a caſe is a voluntary act, though perhaps the 
party is not guilty of any negligence in point of fact. But here 
the defendant ated under the authority of a court of law; every 
perſon is bound to pay deference to a judicial act of a court 
having competent juriſdiction. Here the ſpiritual court had 
juriſdiction over the ſubject matter; and every perſon was bound 
to give credit to the probate till it was vacated. The caſe of a 
probate of a ſuppoſed will during the life of the party may be 
diſtinguiſhed from the preſent ; becauſe during his life the ec- 
cleſiaſtical court has no juriſdiction, nor can they enquire who is 
'his repreſentative: but when the party is dead it is within their 
juriſdiction. Beſides the diſtinction, taken by the defendant's 
counſel, between caſes where a will is {et aſide on an appeal, or on 
a citation, ſeems to have ſome foundation: in the former the 
original ſentence is as if it had never exiſted; in the latter, the 
will is only repealed, and all acts under it till the repeal are good. 
But the foundation of my opinion is that every perſon is bound 
by the judicial acts of a court having competent authority: 
and during the exiſtence of ſuch judicial act, the law will protect 
every perſon obeying it. 

BuLLER, J.—The firſt queſtion to be conſidered is what is 
the effect of a probate. It has been contended by the plaintiff's 
counſel, firſt, That it is not a judicial act; and 2dly, That it is 
not concluſive, But I am moſt clearly of opinion that it is a 
judicial act; for the eccleſiaſtical court may hear and examine 
the parties on the different ſides whether a will be or be not 


(a) 4i/. Lord Kenyon, Ch.]. 
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properly made; that is the only court which can pronounce 
whether or not the will be good. And the courts of common law 
have no juriſdiction over the ſubject. Secondly, The probate 


is concluſive till it be repealed; and no court of common law 


can admit evidence to impeach it. (a) Then this caſe was 
compared to a probate of a ſuppoſed will of a living perſon : but 
in ſuch a caſe the eccleſiaſtical court have no juriſdiftion, and 
the probate can have no effect: Their juriſdiction is only to 
grant probates of the wills of dead perſons. The diſtinction in 
this reſpect is this; if they have juriſdiction, their ſentence, as 
long as it ſtands unrepealed, ſhall avail in all other places: but 
where they have no juriſdiction, their whole proceedings are a 
nullity. As to the caſe in Com. 150. I think it carries it's 
own death wound on the face of it. It is an anonymous caſe, 
and is ſaid to have been determined on the 5th of Ann. In the 
replication in that caſe, there is a traverſe that the teſtator made 
ſuch will by which A. B. was appointed executor, It is rightly 
admitted that ſuch a traverſe cannot be ſupported. The courts 
of common law cannot try whether it be a good will or not, for 
that depends on eccleſiaſtical law. The chief juſtice, in giving 
the judgment of the Court, begins with giving as his reaſons, 
* that an executor derives all his authority from the teſtator 
himſelf ; and that he of himſelf, as being executor, without any 
thing more has the power of diſpoſing of the teſtator's eſtate, 
True it is, before an action brought a probate is neceſſary, but 
that is only requiſite to aſcertain the Court that the plaintiff is 
executor,” From this admiſſion it appears that there are no 
means of aſcertaining who is executor but by applying to the 
ecclefiaſtical-court for a probate: ſo that the reaſon deſtroys it- 
ſelf. Then he proceeds to point out the difference betwcen a 
citation and an appeal: Now if that diſtinction extend to the 
caſe of executors as well as adminiſtrators, it will decide the 
preſent caſe, But he goes on to add in that caſe, ** but it is 
otherwiſe in the caſe of an executor; for the probate of the 
will gives no authority at all to him.” In that I differ from him; 
becauſe an executor has an authority which a court of common 
law cannot diſpute, The chief juſtice afterwards goes on to 
ſay, that that caſe was not like the caſe of an officer, who 
officiated without legal authority, as the deputy of the 
deputy of a ſteward, &c.; for rightful acts done by him 
are good, for he is an officer de fas, and in the imme. 


(a) Fid. Kerrick v. Branſby. 2 Eg. Caſ. Abr. 421. pl. 4. and 3 Bro. P. C. 358. to 366. 
diate 
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diate and open execution of his office. And the parties did not 
know whether he had authority or not.” That is juſt the pre- 
ſent caſe; for here there was an executor de facto, who had 
obtained a probate; and the defendant neither knew or could tell 
whether he was rightful executor or not, further than he was 
informed by the probate, which he could not diſpute. Then 
the chief juſtice reſorts to the argument of inconvenience, if a 
tortious executor ſhould be permitted to diſpoſe of the right and 
intereſt of a rightful executor. But I think that the inconve- 
nience is clearly the other way ; becauſe if there be a rightful 
executor, and he does not come forward, he is guilty of /aches, 
Suppoſe ſuch an one were to lay by fora number of years, and in 
the mean time all the debts were to be collected by another 
perſon who had obtained a probate as executor : thoſe payments 
_ ought to be proteded; for during all that time the debtors could 
not controvert his authority; and it is admitted that if actions 
had been brought in ſuch caſes, the debtors could not have 
made any defence. Another thing to be obſerved in the caſe in 
Comyns is, that it was decided on the authority of a caſe in Ro. 
Abr. 919. which, is there ſaid, was never denied. From that 
circumſtance I am inclined to think it paſſed without much 
conſideration : for the doctrine in Ro. Abr. is contradicted in 
2 Lev. go. and 1 Lev. 158. and 236. In the laſt of thoſe caſes 
the objection was firſt made at Ni Prius: but the point was re- 
ſerved for the opinion of the Court on a caſe, (which ſhews that 
the practice of granting caſes is not of very modern date, fot 
that was in Charles the Second's time); and it was there reſolved 
by the Court that, on the plea of ne ungues executor, evidence 
might be given that the ſeal of the ordinary was forged, or that 
there were bona notabilia; for they confeſs and avoid the ſeal. 
But they alſo held that evidence, that another, and not the plain- 
tiff, was executor, or that the teſtator was non compos mentis, or 
that the will was forged, could not be admitted; for that would 
be to falſify the proceedings of the ordinary in caſes of which he 
is judge. It ſeems therefore ſtrange that the chief juſtice ſhould 
have ſaid in that caſe that the caſe in Ro. Abr. had never been 
doubted ; becauſe theſe caſes determined the reverſe of the 
doctrine there contained, Then as to the traverſe in the caſe in 
Comyns ; it is impoſſible to ſupport it. The chief juſtice ſays 
that ** the traverſe is good; for whether a will or no will is a 
queſtion triable by a jury; and the reaſon is, becauſe the ſpiri-, 
tual court had not the original juriſdiction of the probate of wills, 


and 


132 


1789. 


— 


ALLEN 


againſt 
DunDas. 


— 


CASES IN HILARY TERM 


and becauſe as to trial the temporal courts have guaf/ a concur- 


rent juriſdiction.” Now this reaſon undoubtedly fails. The 


concluding reaſon there given is that the probate of a will 
concludes a perſon from ſaying there was no ſuch will; but 
notwithſtanding this matter may be brought to trial ; for the 
producing a will under probate is only evidence that there was 
ſuch a will. And though it is evidence of ſo ſtrong a nature 
that no evidence ſhall be admitted againſt it, yet to plead that 
ſuch a will was proved is no reaſon why this matter ſhould not 
be tried.” This reaſon is directly contradictory to itſelf; for 
firſt he ſays that the probate is only evidence of the will, and 
that it may be tried; and yet he adds that it is concluſive; and 
that no evidence can be admitted againſt it. Therefore 1 think 
this caſe is deſtructive of itſelf. Another head of argument by 
the plaintiff's counſel was that the payment in this caſe under 
the probate was not a compulſory one, and a caſe of bankruptcy 


was alluded to. But adetermination on the bankrupt laws can- 


not govern the Court in deciding this queſtion. Thoſe caſes 
turn on a fraudulent preference given to one creditor over an- 
other: but even there the Courts have never proceeded on the 
idea that a judgment is neceſſary to enforce payment; a threat 
is ſufficient. And the queſtion in thoſe caſes is whether the 
payment under the circumſtances be fair, or with a view to de- 
fraud the reſt of the creditors. 

GRosk, ].—No doubt could ever have been entertained on 
this ſubject, had it not been for the caſe in Ro. Abr. and 
Comyns ; which ſtruck me at firſt as being very ſtrong caſes to 
the point for which they were cited: but J am ſatisfied, by 
what has been ſaid by my brother Buller, that they cannot be 
law. The caſe in Comyns ſeems to be grounded on a falſe prin- 
ciple, namely, that the probate of a will gives no authority to 
the executor. But I think it does, and ſo much fo that it can- 
not be traverſed or denied. Gilb. Eg. Caf. 207, 8. Then the 
payment to the executor in this caſe was made under the judi- 
cial act of a court having competent juriſdiction on the ſubject, 
which could not be diſputed. And therefore it is not like a pay- 
ment under a forged bill of exchange or bond, for this was made 
under the authority of the probate and not of the will. It 
has been ſaid that there is a difference between a repeal of letters 
teſtamentary on appeal or on citation : however that may be, 
the ground of my opinion is that the law, which is founded on 

9 | . wiſe 
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wiſe and ſound principles, will never compel any perſon to pay 
a ſum of money a ſecond time, which he has once paid under 


the ſanction of a court having competent juriſdiction, 
Judgmeat for the defendant. 


The KING againſt The Sheriff of Midpl sax. 


N attachment having been obtained againſt the ſheriff of 

Middleſex, for not bringing in the body in a cauſe of Robins 

v. Hall, a rule was afterwards obtained to ſet it aſide, becauſe 

the defendant in the cauſe died before the attachment iſſued, 

though not till after the contempt was incurred. Cauſe was 
ſhewn this day, and 

The Court (a) were of opinion that as the ſheriff was in con- 
tempt before the defendant's death, the attachment was regu- 
larly iſſued. And though the original cauſe abated by his 
death, yet that was no reaſon for ſetting aſide the attachment 
againſt the ſheriff, ſince he was in contempt before. 

But as the affidavits on both ſides were entitled “ Robins v. 
Hall,” and as the rule was drawn up on the civil fide of the 
Court a doubt aroſe whether the proceedings were properly en- 
titled ; and The Court held them to be irregular; and that a 
motion for an attachment in the courſe of a civil ſuit ought to go 
on the Crown ſide of the Court, and the affidavits entitled“ The 
King againſt the perſon to be attacbed;” becaule it was not a 
motion ix the cauſe, but ariſing out of it. 


who agreed in opinion with the reſt of the 


(a) Lord Keren was abſent on this day: 
Court. 


but on the next Mr. J. Buller ſaid that he 
had mentioned this matter to his Lordſhip, 


The King againſt The Inhabitants of Gwenoy. 


Rule had been obtained to ſhew cauſe why an order of 
two juſtices for the removal of George Treverton, his 
wife, and three children, from Penryn to Gwenop, both in 
Cornwall, and alfo an order of Seffions confirming the lame, 
ſhould not be quaſhed. The Seſſions had returned the following 


cale. 


comes chargeable to the pariſh from which he is removed ; for by 26 C. 3. e. 107. 
thoſe militia men who exerciſe any trades are irremoveable. +0 
Vor. III. Gn 
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courſe of a 
civil ſuit 
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been guilty 
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defendant 
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againſt the 7 
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A huſband- 
man, who 
has actually 
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militia, and 
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fore he be- 
ſ. 131. only 
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George Treverton was a married man, and had a family, and 


had been drawn to ſerve in the militia within the ſaid county in 


1778, and was duly ſworn and ſerved his full three years in 


actual ſervice in the ſaid militia ; and at the end of that time was 


diſcharged. His occupation was that of a huſbandman, work- 
ing at daily wages for the ſupport of himſelf and family: his 
reſidence had been for ſome years laſt paſt in Penryn; and 
he had never been chargeable thereto ; and his laſt legal ſettle- 
ment was in Gwenop, He therefore infiſted that, having ſerved 
the ſaid three years in the militia, he was intitled to the privi- 
lege and benefit granted to militia- men under the act of the 26 
Geo. 3., and the other ſtatutes in that caſe made, and was there» 
fore irremoveable ; but the Seſſions confidered that his was not a 
trade within the meaning of the ſtatutes. 
Caldecott, in ſupport of the order of Seſſions, was ſtopped by 
the Court. | 

Erſkine, and Plumer, contra, contended that the pauper was 
irremoveable from the pariſh of Penryn by vittue of the 26 Geo. 
3. c. 107. . 131. which gives two diſtin privileges to perſons 
in his ſituation; firſt, That every perſon, having actually ſerved in 
the militia, and being a married man, may ſet up and exerciſe any 
trade in any town; and 2dly, That no fuch militia man ſhall be 
liable to be removed out of any ſach town until he become 
chargeable. The ſecond privilege is totally unconnected with 
the firſt: and the words no ſuch militia man” refer to the de- 
ſcription of the militia man at the beginning of the ſection who 
ſhall be entitled to this privilege. So that the only qualifica- 


tions required in a perſon claiming either of theſe benefits are 


his having actually ſerved in the militia, and being a married 
man. The militia man, thus qualified, may take one of theſe 
privileges without the other. If the ſecond benefit intended to 
be given by the act were not diſtin from the firſt, any militia 
man, who intended to ſet up any trade, might be removed before 
he could put his deſign into execution. And if ſuch had been 
the intention of the Legiſlature, inſtead of ſaying that every ſuch 
militia man may ſet up, &c. any trade, and ſhall not be remove- 
able, they would have ſaid, every ſuch militia man having ſet up 
any trade, &c. ſhall be irremoveable. This may receive an expla- 
nation from the 24 G. 3. c. 6. which enables ſoldiers &c. to ſet 
up any trade without being liable to the penalties of the 5th Eliz. 
c. 4+, which enacts that /uch ſoldiers, &c. (without mentioning 


| that 
4 
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that they are to be of any trade) ſhall not be removeable till they 
become chargeable. But even if the conſtruction of that ſtatute 
were otherwiſe, and that it intended that only thoſe, who exer- 
ciſed trades, c. ſhould be irremoveable, ſtill as the 26 Geo. 3. 
is contradictory to it, and of a later date, it virtually repeals the 
former one. And that the ſtatute 26 Geo. 3. intended to en- 
large the privileges granted by the former ſtatutes is evident from 
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a review of the 22 Geo. 2. c. 44.3; for that gave ſoldiers the 


liberty of ſetting up trades, but this gives a new and diſtinct 
privilege, namely, that of being removeable only when charge- 
able. Another argument alſo ariſes in favor of this conſtruction 


from conſidering the ſituation of the perſons drawn to ſerve in 


the militia, who are for the moſt part huſbandmen and below 
the ſtation of tradeſmen; for this privilege, if it were confined 
to tradeſmen, could only be enjoyed by a ſmall number of the 
militia. | ; 
ASHHURST, J. (4).—This caſe ſeems to be extremely clear 
both on the words and the meaning of the act of parliament. 
The firſt act of parliament on this ſubje& is the 22 Geo. 2. 
c. 44. which is confined to mariners and ſoldiers: And the 
preamble of it ſtates that mariners and ſoldiers of different 
trades, and apprentices who had not ſerved their time, were 
prohibited from ſetting up their trades in corporate towns, &c. 
either by reaſon of bye-laws therein made; or of the gth Eliz. 
c. 4. Now that was the inconvenience intended to be reme- 
died ; for which purpoſe it was enacted, that all ſuch mariners 
and ſoldiers might ſet up their trades in any town, notwith- 
ſtanding thoſe diſabilities, This therefore was a proper indul- 
gence given to thoſe perſons who were taken out of their buſi- 
\ neſs in order to enter into his Majeſty's ſervice. And it is ob- 
ſervable, that the ſtatute 26 Geo. 3. c. 1c7,, upon which this 
queſtion ariſes, has an expreſs reference to the former one; and 
therefore we muſt ſuppoſe that the Legiſlature had in view the 
ſame inconveniencies which were intended to be remedied by 


the 22 Geo. 2. And this latter act ſays, that every perſon hav-. 


ing ferved in the militia, &c. may ſet up any trade as freely and 
with the ſame provifions, and under the ſame regulations, as 
any mariner or ſoldier could do by virtue of the 22 Geo. 2. And 
that no ſuch militia man ſhall be liable to be removed, &c. This 
act being made in par! materia with the 22 Ges. 2, and expreſs- 


ly referring to it, may be conſidered as incorporated with it; 


(a) Abſent Lord Kenyon, 
and 
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and that relates to perſons in trade, but not to common labour- 
ers, who would not ſuffer the ſame inconveniencies as the 
former, for they might eaſily find * wherever they 
might happen to be. 

Bur LER, J.—If the Legiſlature had uſed any words giving 
theſe privileges generally to all militia men, I ſhould not have 
been inclined to confine the operation of them ; being of 
opinion, that it would be the wiſeſt law that could be made on 
this ſubject, that no perſon ſhould be removed till he is actually 
chargeable. But as the Legiſlature has not ſaid ſo, we cannot 
make the law. The firſt argument is, that every militia man, 
who has actually ſerved and is married, is entitled to two 
privileges : but that is doing great violence to the words ; for 


then we moſt ſuppoſe that two-thirds of this clauſe in the act 


have no meaning. But in conſidering the deſcription of the 
perſons intended to be benefited, every part of the clauſe muſt 
be attended to. For the privilege given in the firſt part of 
the ſection is, that ſuch a militia man may ſet up any trade in 
any town, Sc. as freely, and with the ſame proviſions, and under 
the ſame regulations, as any mariner or ſoldier can do by virtue 
of the 22 Geo. 2. ; entitled, an act to enable ſuch officers, &c. 
to exerciſe trades :* then this ſtatute goes on to ſay that no ſuch 
militia man ſhall be liable to be removed out of /ucb town. The 
word ** ſuch” is material in both theſe places. The firſt means 
ſuch perſons, as have ſerved, are married, and have ſet up trades ; 
the other refers to the town where they are to exerciſe the 
trades. I agree that a militia man who has ſerved, Cc. cannot 
be removed before he has ſet up the trade, if he go there for 
that purpoſe ; for he, who is privileged morando, is privileged 
eundo. This queſtion therefore is extremely clear on this act 
of the 26 Geo. 3. c. 107. But if it be coupled with the 
22 Geo, 2. c. 44., no doubt whatever can be entertained about 
for that is expreſsly confined to perſons exerciſing trades. 
The object of that act was to protect ſoldiers, &c. againſt the 
5 Eliz. c. 4, and certain bye-laws in particular towns: but a 
labourer is not a trader within the ſtatute of Eliaabetb. The 
argument drawn from the 24 Geo. 3. bears againſt the point for 
which it was mentioned: for if the words of this ſtatute 
26 Geo. 3. be doubtfol, reference muſt be made to the 24 Ges. 3. 


c. 6. as they are made in pari materid ; and by that it appears, 


that the ſoldiers, &c, are only irremoveable during the time they 
excrciſe any trades. 
| GRose, 
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Gos, J.—lIt is inſiſted, that a labourer is entitled to the 
privilege of being irremoveable until he become chargeable, if 
he has ſerved in the militia and is a married man. But if we 
read the titles and preambles of the three ſtatutes, which are 
made in pari materid, there can be no doubt in this queſtion. 
For they were paſſed to enable perſons, who have ſerved their 
country, to ſet up trades which they could not do without 
incurring the penalties of the 5th of Elix. c. 4. and of bye-laws 
in certain towns, And my conſtruction of this laſt act, which 
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has an expreſs reference to the 22 Geo. 3. c. 44., is that all 


militia men who have aQually ſerved, and are married, may 
exerciſe any trade in any town notwithſtanding thoſe bye-laws, 
and the th of Eliaabetbh. If this were not the intention of the 
Legiſlature, they would have ſaid that, “all militia men who 
have ſerved and are married, going into any town, Cc. ſhall be 
irremoveable.“ But thoſe are not the words of the ſtatute. 
Therefore I have no doubt but this pauper was removeable, and 
that the order of ſeſſions muſt be confirmed. 
Order of Seſſions confirmed. 


PARKER qui tam, againſt MacrARLAN. 


IN an action by a common informer on the glove tax act (a), 
4 the declaration run to the length of zoo ſheets, and the iſſue 
money amounted to 12/., whereupon the defendant moved the 
Court that the iſſue money might be paid into Court to abide 
the event, ſuggeſting grounds to ſuſpect that the action was 
proſecuted for the iſſue money only, but not ſwearing to merits, 
or that he had not incurred the penalties. 

The Court however thought there could be no objection 
in permitting the iſſue money to be paid into Court. 


Onflow in ſupport of the Rule. Shepherd contra. 
Rule abſolute. 


(a) 25 Geo. 3. c. 55. 


Vol. III. SWINGLEHURSPT 
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SWINGLEHURST again/? ALTHam and Another. 


PON a motion that the Maſter ſhould tax full coſts upon 

an award for the plaintiff, in a cauſe which had been re- 
ferred at N/ Prius, it appeared that this was an action of treſ- 
paſs for pulling down the plaintiff's gate, and that the declara- 
tion contained five counts, the fourth and laſt of which alſo in- 
cluded an aſſault upon the plaintiff. Juſtifications were pleaded 
to all but the fourth ; and not guilty was pleaded to the whole. 
The defendants juſtified under an occupation way to Toffide mill, 
on foot and on horſeback and with cattle and carriages; the 


like on horſeback and with cattle; the like on foot. They juſ- 


tified in a fimilar manner under other rights of way, none of 
which were found by the arbitrator as laid. And as to the aſ- 
fault, the defendants pleaded that at one of the times mentioned 
molliter manus impeſuerunt, becauſe the plaintiff ſtood in the way, 
and hindered the defendants from uſing it. The replication tra- 
verſed all the rights of way ſtated in the ad, 3d, 5th, 6th, 7th, 
and 8th pleas, namely, all the horſe and carriage ways ; and 
with reſpect to the 4th and laſt pleas the plaintiff new aſſigned 
as to the treſpaſſes, but not as to the aſſault; and concluded 
that the defendants pulled down the gates, &c. on other occaſions 
than in uſing the ſaid footways. Iſſues were taken on the tra- 
verſes, and not guilty pleaded to the new aſſignments. On the 
reference the cots were directed 14% abide the event, The arbi- 
trator afterwards awarded an occupation way to the defendants 
over the plaintiff's c/o/es [naming them] into a certain public 
highway ſituated within the pariſh of Giſßurne in the county of 
York, and which ſaid highway leads between Bolton and To offide 
chapel in the ſaid county, to paſs and repaſs on foot and on horſe- 
back and with cattle, and no other right of way: and that in- 
aſmuch as one of the aſſaults committed by the defendants was 
when he was paſſing with @ cart and horſes, the arbitrator 
awarded five ſhillings to be paid by the defendants to the plaintiff 
for that injury. 

Law, for the defendant, ſhewed cauſe againſt the rule, con- 
tending that the coſts being to abide he event muſt be taken to 


arbitrator ; the plaintiff can recover no more coſts than damages: for the arbitrator's award is not tanta- 


mount to a judge's certificate under the 22 & 23 Car. 2. c. 9. 


, * 


mean 


wu 
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mean the egal event: and that as the arbitrator had only award- 1789. 
ed five ſhillings, the plaintiff was not entitled to any more coſts To ; 
thay damages, in the ſame manner as if a verdi& had been found . | 
for ſo much. In ſupport of which he cited the two following 4 
caſes from the Maſter's note book. Higbnam and another, ere - 6 
cutors, &c. v. Haſſell, Hill. 14 Geo. 3. This cauſe was refer- N 
red by order of Nif Prius; and the coſts were to abide tbe 
event, in the uſual form. The arbitrators awarded that there 
was not any thing due from the defendant to the plaintiffs ; in 
conſequence of which the Maſter taxed the defendant his coſts. 
Mr. Buller obtained a rule to ſhew cauſe why the defendant 
ſhould not be reſtrained from proceeding to enforce the payment 
of coſts taxed againſt the plaintiffs, they being executors. On 
ſhewing cauſe by Wallace, the rule was made abſolute : and Per 
Curiam : the order of N Prius is in the uſual form; but the 
meaning of it is that: the party ſhould pay ſuch coſts as he 
would have been liable to pay in caſe a verdi& had paſſed againſt 
him: and if a verdict had been given againſt the plaintiffs, or 
they had been nonſuited at the trial, they would not have been 
liable to pay coſts, and therefore are not liable under this order. 
If they were, no executor would conſent to a reference, as he 
would in ſuch caſe be in a worſe ſituation than if a verdi& had 
been given againſt him, The other caſe was that of Butler v. 
Grubb, Hil. 23 Geo. 3. Mr. Peckham ſhewed cauſe againſt a 
rule for referring it to the Maſter to tax the defendant his colts 
of the action. Mr. Howarth for the Rule ſtated that this cauſe 
was referred to arbitration by rule of N/ Prius, and the coſts of 
ſuit were to abide the event, &c. The arbitrators awarded that 
the plaintiff's original demand was under 40s. viz. 37 5. and 
awarded the plaintiff the ſaid 37 5. and he contended that the 
plaintiff was not entitled to coſts, any more than he would have 
been if on a trial he had recovered under 401. but that on a ſug- 
geſtion to be entered by leave of the Court the defendant would 
be entitled to coſts; that the words in the rule, «colts to abide 
the event mean the legal event; and of that opinion was the 
Court ; whereupon the rule was made abſolute. Mr. Howarth 
cited the above caſe of the 14 Geo. 3. 

Chambre, Topping, and Walton, in ſupport of the rule, ob- 
ſerved that this was not a mere action for the aſſault, but that 


the ground whit wa to try a right of ay and therefore ſup- 
poſing 
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1789. poſing the arbitrator to have been ſubſtituted in the room of the 
— judge, he has in effect certified (a) that the aſſault was proved; 
untere but ſuppoſing he was not, he could not certify, and then the 
azain? reference ſhould be conſidered like the execution of a writ of 
ALTHAM: enquiry ; in either of which caſes the plaintiff would be entitled 
fo full coſts. On theſe pleadings none of the juſtifications are 
found for the defendants; a right of way is indeed found ; but 
different from any of thoſe pleaded ; therefore it appears that 
the defendants aſſaulted the plaintiff at a time when the former 
were exerciſing a right of way, to which they were not en- 
titled. 

 AsHHURST, J. (5)—The coſts being to abide rh event muſt 
be taken to mean the egal event, as appears by the caſes cited. 
And we cannot ſay that the authority of the judge to certify was 
transferred to the arbitrator. Then the damages awarded being 
under 40s. the plaintiff cannot be entitled to any more coſts 

than damages. | 
B:'LLER, J.— The event of the ſuit muſt be taken to mean 
the legal event, The caſes cited go clearly to ſhew that where 
the coſts are directed to abide the event, they are not left in the 
_ diſcretion of the arbitrator, but muſt follow the rule of law. 
It appears ſtrongly on the award that the aſſault found was com- 
mitted in the cloſes of the plaintiff in afferting the way juſtified 
in the pleadings and negatived by the arbitrator : but though we 
may think that was the fa, yet the way found muſt be intend- 
ed to be the way pleaded, and that goes to the aſſault juſtified 
ſo do the footways confeſſed. The aſſault found then muſt refer 
to the fourth count, to which there is no juſtification, On this 
we muſt take it that there has been a verdict for the plaintiff of 
five ſhillings damages. But we cannot conſider this finding of 
the arbitrator as the certificate of a judge under the ſtatute 22 
& 23 Car. 2. Therefore the plaintiff is entitled to no more coſts 
than damages, 
 Grose, J.,—concurring, 


The Rule was diſcharged. 


(0) 22 & 23 Cer. 2. c.9. (o Lord Kenyon was indiſpoſed on this day. 


The 


gomn. 
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The KING ageinſt SHELLEY. 


# RSKINE, having before obtained a rule 40 ſhew cauſe 


why an information in the nature of guo warranto ſhould 
not be filed againſt the defendant to ſhew by what authority 
he claimed to be a burgeſs of the borough of Horſbam, after- 
wards moved for another rule on behalf of the three relators, 
who were burgage tenants of the manor, and entitled to be 


| ſummoned to the court leet and court baron, [and which was 


alſo a ſort of corporate court] to inſpect the court rolls and books 
of the manor, (leave having been refuſed by the lord) alleging 
that burgage tenures gave title, and that evidence relating to 
theſe would be found by ſuch an inſpection; and cited Wood: v. 
Whitcomb. E. 6 Anne. C. B. 12 Vin. 146. where it was con- 
ſidered as a matter of courſe to grant an inſpection of the court 
rolls in a queſtion between two tenants, 

Band, Serjt. (a) oppoſed the application, on behalf of the lord, 
offering to ſhew every thing relating to the defendant's title; 
but ſaying that an unqualified inſpection would enable the re- 
lators to ſift into the titles of all the reſt as well as of the de- 
fendant. The ground which was ſufficient for a rule a may 


hereafter prove to be inſufficient for making it abſolute ; and. yet 


the relators will in the mean time have got an opportunity of 
diſturbing the whole borough. Unleſs they had come prepared 
at firſt with ſufficient evidence, which they could at leaſt have 
pointed out, they ought not to have made the application origi- 
pally. And he obſerved that this was not like an application 
for the inſpection of 2 books, which are ſomewhat of 
a public nature. 

BuLLER, J.—(6) ſaid, that he remembered before * came 
to the bar, = it was the conſtant practice to grant theſe mo- 
tions as of courſe; and ſoon after he came upon the bench, 
there were one or two caſes of this ſort wherein he thought that 
it would be going too far to grant an inſpection, but the reſt of 
the Court over-ruled him ; and there the matter had reſted ever 
ſince. That the three perſons making this application having 


moved by Mr. Erſtine. 
(6) Lord Kenyon abſent, 


(a) This part of the queſtion came on on 
a ſecond rule moved by Mr. Serjt. Bond, to 
diſcharge the former rule for an inſpection, 
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all of them burgage tenures had an intereſt in knowing who. be. 
ſides themſelves had the ſame rights. But, 

A$SHHURST J, and Gxos E, J. conceiving that ſuch a general 
rule might be open to much abuſe, wiſhed to have the practice 
further inveſtigated ; and therefore the matter was ordered to 
ſtand over till next term. But on this day 

BuLLER J.— aid that they had looked into the queſtion, 
and found the practice to be clearly ſettled, that where the 
tenant of a manor demands leave to inſpect the Court Rolls, and 
it is refuſed him, the Court will grant a Mandamus to compel 
it. There are ſeveral caſes cited in the laſt edition of Comyns 
Dig. title Evidence (a). Beſides which, I have two manuſcript 
caſes to the fame effect. The firſt is Hodſon v. Parker. 
E. 27 Geo. 2. C. B. [this is the ſame caſe as that reported in 
Barnes under the title of Hobſon v. Parker, H. 29 Geo. 2d.] 
The other is Talbot v. Villeboys. M. 23 Geo. 3. B. R. 
Wood ſhewed cauſe againſt a rule for an inſpection of books, 
rolls and records, belonging to the plaintiff's manor of Little- 
burn, The defendant claimed a manor of Litilehams, of which 
he faid the locus in quo, &c. mentioned in the plaintiff's decla- 
ration of treſpaſs, was part; and he was not a tenant of the 
plaintiff's manor, or claimed any intereſt under him. Mingay 
ſupported the rule. The Court held that the defendant was 
not intitled to an inſpection in this caſe; for one man has no 
right to look into another's title deeds and . records, when he 
ſets up an adverſe claim to him, and has no intereſt in the 
deeds or rolls himſelf, as tenants of @ manor have: and the rule 
was diſcharged. Theſe caſes are directly in point. In criminal 
caſes indeed the Court have frequently refuſed ſuch motions ; 


as in the King v. Purnell (5b), and the King v. Cornelius there 


cited. Therefore let the rule be abſolute i in the firſt inſtance. 


(a) Page 21. Roe v. Aylnar, Barnes 321. | Baldwin v. Tudge. ' 
4to Ed. 236. Hobſon v. Parker. Jb. 237. (5) 1 Black. 37. 1 Wilk. 239. S. C. 
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ARGUED and DETERMINED 


IN T H. E 
Court of KI N G's BENCH, 
1N 
Eaſter Term, 


In the Twenty-Niath Year of the Reign of Gzorece III. 


PoRTER againſt BRADLEY and Others (a). 


HIS was a caſe ſent from the Court of Chancery for the 

opinion of this Court. Jobn Dobin, being ſeiſed in fee 
of the premiſſes in queſtion, by will duly executed, and dated 
12th Fuly 1726, deviſed as follows; ** Item, I give and deviſe 
unto my ſon Philip Dobrn, his heirs and aſſigns for ever, all that 
meſſuage and tenement wherein I now. live: but my will is that 
in caſe my ſaid ſon Philip Dobin (hall happen to die leaving no iſſue 
behind bim, then my ſaid wife (meaning histhen wife Joan Dobin) 
ſhall receive and take the rents, iſſues, and profits thereof, and 
diſpoſe of the ſame at her will and pleaſure, and ſhall have, uſe, 
and enjoy all my in-door goods, as long as ſhe ſhall continue a 
widow and no longer; and after her deceaſe, or marriage as 
aforeſaid, then the lands ſo deviſed to Philip as aforeſaid I give 
and deviſe the ſame for want of iſſue by him as aforeſaid unto 
my ſon James Dabin, his heirs and affigns for ever; chargeable 
nevertheleſs with the payment of 50 J. a- piece to my fix daugh- 
ters and their iſſue within a twelve month after he ſhall fo enjoy 
the ſame: But in caſe my ſon James Doòin (hall happen to die 
before my ſon Philip, and the ſaid Philip ſhall not leave any iſſue 
of his body begotten, then my will is that my faid lands ſhall 


(a) , This caſe was argued in the laſt Term, but the certificate was not ſent in time to be 
added to the Reports of that Term. 
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be ſold, and equally divided between my fix daughters, Magdalen 
Lockyer, Mary Mills, Sarab Boone, Elizabeth, Rebecca, and 
Ann Dobin, and their iſſues.” The teſtator died in October fol- 
lowing, leaving Joan his widow, Philip and James his ſons, 
and his fix daughters him ſurviving. Whereupon Ppilip Dobin 
entered into poſſeſſion, and afterwards fold and conveyed the 
ſame tb a purchaſer ; having previouſly ſuffered a recovery there- 


of; and is fince dead, without ever having had any iſſue. Joan, 


the widow, and James the ſon, died in the life-time of Philip. 
The fix daughters of the teſtator alſo.died in the life-time of 
Philip, ſome without ifſue ; others leaving children, and others 
grand children, living at the death of Philip Dobin. And the 


following queſtions were directed to be ſent for the opinion of 


this Court; 1ſt. What eſtate Philip Dobin took under the will 
of Jobn Dobin his father? 2dly, Whether the fix daughters of 
the teſtator, and their iſſue, took any and what intereſt under the 
laſt limitation in the teſtator's will, directing the eſtates to be 
ſold ? | : 

The plaintiff was the only child and adminiſtratrix of Eliza- 
beth, one of the daughters. The defendants were claimants 
under the purchaſer, and the teſtator's grandſon by his eldeſt ſon, 
by a former wife, and fo the teſtator's heir at law. 

Mitford was to have argued for the plaintiff; but the Court 
defired ; | 

Graham, for the defendants, to begin; who contended that 
the limitation over after the deviſe to Philip Dobin was not good 
as an executory deviſe, being on a contingency too remote, 
There is no caſe of real property, where the words“ leaving no 
iſſue” are to be confined to leaving no iſſue at the time of the 
deviſce's death,” unleſs particular words are added, which ne- 
ceſſatily limit them to that meaning: Then the contingency in 
this caſe, which was not to take place till an indefinite failure 


man (a) the diſtinction is taken between real and perſonal 
property by Lord Macclesfield; dying without iflue,” as 
applied to a perſonal eſtate, muſt be taken to mean dying without 
iſſue at the time of the death; but as applied to a freehold, they 


mean an indefinite failure of iſſue. And this diſtinction is re- 


cognized in Sheffield v. Ld. Orrery (6). This caſe is diſtin- 
guiſhable from that of Pelli v. Brown (c); for there the deviſe 
was to the firſt taker and his heirs, and if he die without iſſue 


(a) 1 P. Wins. 663. I) 3 AA. 283, f 000 Cro. Jac. 590. 


living 
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living William his brother, then to Villiam in fee. In that caſe 
there was no danger of a perpetuity, becauſe the contingency 

muſt neceſſarily have happened at the death of the firſt taker, 
But here the words“ happen to die /eaving no rue” are the ſame 
as ** dying without ifſue;” for in a ſubſequent part of the will 
they are explained by the words “ for want of iſſue: and the 
words are uſed in the ſame ſenſe in both places, Neither is it 
neceſſary to be inferred from any part of the will that the 
deviſor intended to reſtrain thoſe words to Philip Dobin's leaving 
no iſſue at the time of bis death. If Philip Dobin had had a ſon, 
and they had both died during the life of the widow, according 
to the conſtruction contended for by the plaintiff the widow 


would have taken nothing, contrary to the manifeſt intention of 


the deviſor. And notwithſtanding the firſt limitation is to 
Philip Dobin, his heirs and aſſigns for ever, which primd facie 


imports a fee, yet the ſubſequent words confine it to be aneſtate . þ, Leg 
a Cops 


tail. Morgan v. Grifith, Coup. 234. Cbadocł v. Cowley, Cro. 
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v. Laming (a). 2 Burr. 1103, Denn d. Geering v. Shenton, 
Cowp. 410. Doe d. Fonnereau v. Fonnereau, Dougl. 470. 


tions of this ſort have been for many years wells ſettled. The 
firſt queſtion that ariſes in this caſe is, whether this is an 
eſtate tail or in fee ? The firſt part of the deviſe to Philip Dobin 
primd facie carries a fee ; for it is to him, his heirs, and aligns 
for ever: but it is clear that thoſe words may be reſtrained by 
ſubſequent ones ſo as to carry only an eſtate-tail, And a long 


ſtring of caſes may be cited in order to ſhew that where an eſtate 


is limited to a man and his heirs for ever, and, if he die without 


leaving heirs, then to his brother, or to any perſon who © may b be 


— — — — — 


bis heir, thoſe words ſhall not have their full legal operation, 


but ſhall be reſtrained to heirs of a particular kind, pamely, - N . 


A Cafe 


(a) Lord Kenyon obſerved that the note | and to his and their heirs ſhare wt , Bl. Or: 


of this caſe as given in Burrow was in- 
accurate, There the limitation to Grace 
Read was To G. Read widow of my late 
nephew Edward Read, deceaſed, and to the | 
heirs of his not ber] body lawfully begotten, | 
Oc.“ ſee alſo 2 Burr. 1111. 


An inaccuracy has alſo been pointed out 


to us in "King v. Burcbell, cited in 2 Burr. 
1103. There the limitation of Savage Farm | 
in Hanton and Lynton was, after the death 
of the deviſor's wife, to J. Harris for life, | 
remainder to the iſſue male of J. Harris 


alike, and for want of ſuch iſſue then to 
the ue female of J. Harris, and to her and 
their heirs ; and for want of ſach iſſue, then 
over. The Maidſtone eſtate was limited to 
the wife for life, remainder to J. Harris for 
life, remainder to the iſſue male of the body 
of F. Harris and to their heirs; and for 
want of ſuch iſſue then over, And the lat- 
ter limitation, which was of the eſtate 
in queſtion, was conſtrued by ſimilar words 
uſed in limiting the eftate at Huston and 
Lynton, which was not in queſtion, 
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1789. heirs of the body. If the ſabſequent part of this deviſe had been 
— «and incaſe he ſhall die without heirs, then over,” it would 
4 PP pod have given to P. Dobin an eſtate tail, which he might have bar- 
fe on, Bravsy. red by the recovery. But here the words are * but in caſe he 
her hc 1 mas ce hall happen to die, /eaving no iſſue bebind bim; which makes 
| Leno bo 1 a very material difference, and brings it within the caſe of Pelli 
Aue 2 „v. Brown (a), which is the foundation, and as it were the Magna 
4 8 Charta of this branch of the law. This queſtion aroſa ſoon af- 
= 2 ter executory deviſes were firſt taken notice of, which was in 


Hb ee Way the reign of Queen Elizabeth. And that doctrine has never been 
, any e all, ſince doubted by the courts of law. But the defendant's counſel 
has attempted to diſtinguiſh this caſe from that of Pelle v. 
Brown ; becauſe there the words are If Thomas (the firſt deviſce) 
died without iſſue, /ving William his brother:“ but it is to be 
obſerved that there are words in this caſe equivalent to thoſe, 
LU; namely, if P. Dobin ſhall die, leaving no ifſue behind bim.“ 
=p 74. 1.4 I indeed only the firſt words leaving no ifſue” had been uſed, 
5, — they, according to the opinion of Lord Macclesfield, in Forth 
v. Chapman, muſt be reſtrained to leaving iſſue at the time of his 
death. But it is contended that this rule is confined to chattel 
intereſts only : however a great deal of argument is neceſſary to 
convince me that in the caſe of realty thoſe words ſhould be taken 
to mean an indefinite failure of iſſue, It would be very ſtrange 
if theſe words had a different meaning when applied to real and 
3.4. . - perſonal property. If ſuch a diſtinction exiſted in the law, it 
3 £44 25. certainly would not agree with the rule lex plus laudatur quando 
hr Ar ae ** 8 ratione probatur : but it is not founded in law. And there are 
2 Verageven additional words in this caſe, ** leaving no iſſue behind bim; 
which neceſſarily import that the teſtator meant at the time of 
his ſon's death, The ſubſequent parts of the will alſo convey 
the ſame idea; for the deviſor mentions this event as likely to 
happen in the life-time of his widow, or of his younger ſon 
or daughters. Therefore I have not the leaſt doubt but that 
this is a good executory deviſe, to take place within the time 
allowed by law, which is borrowed by analogy from legal formal 
limitations, namely, for a life or lives in being, with a remainder 
in tail to unborn children, who cannot bar it till twenty-one, 
Ae rage tet With reſpect to the other point, the ſhape of the queſtion muſt 
1 te -|be altered (6) before we certify to the Lord Chãndel lor; for, as it 
2 2. lands now, we cannot take cognizance of the queſtion in a 


EN 
8 ,Court of law. Bog 17 we were ro conſider th this is as 2, 2 . on of 
rg "i Cre. Fac. 390. 


. 
Zh . 


is." 


2 39. 04 


(3) See ns bus v. Sabbartenane Others, Rec 2 emp. Talk 245. 
real 
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real property, inſtead of land to be converted into money, this 
may be ſupported as a contingency with a double aſpect. And I 
ſhould have no difficulty in ſaying that, in the event of Philip 
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Dobin dying without leaving ifſue at his death, the widow, if BraDLer. 


ſhe were alive, might take, -if not, the ſecond ſon, or the daugh- 
ters of the deviſor. 

ASHHURST, J. and GRrosr, J.— Thought this was not to 
be diſtinguiſhed in principle from the caſe of Pells v. Brown. 

The following certificate was afterwards ſent to the Court of 
Chancery. 

Having heard counſel on the caſe above referred to us, we 
are of opinion that P. Dobin took an eſtate in fee - ſimple in the 
premiſes above deviſed to him: but, as Philip died without iſſue 
living at the time of his death, we are of opinion that the fur- 
ther diſpoſition made by the teſtator in that event is good by 
way of executory deviſe. 

KENYON, 


W. H. AsHHuRST, ' 


(2) N. GRosE. 


(a) Mr. J. Buller was ſitting for the Lord Chancellor, when this caſe was argued. 


CLARK aganſt KING and Others. 


HIS was an action of replevin for taking cattle at 
Otmoor, Oxford. The - defendants made cognizance as 
bailiffs of Lord Abingdon, whoſe ſoil and freehold Otmoor was 
and they juſtified taking the cattle as doing damage on the moor, 
The plea in bar ſet forth that long before, and at the time when, 
Sc. A. Croke was ſeiſed in his demeſne as of fee of and in a 
certain meſſuage and 150 acres of land with the appurtenances, in 
Studley, Bucks, ** And that the ſaid A. Croke and all thoſe whoſe 
eſtate he then had, and now has, of and in the ſaid meſſuage and 
land with the appurtenances have had and uſed, and been ac- 


cuſtomed to have and uſe, and of right ought, &c. for them 


ſelves and their farmers and tenants, occupiers of the ſaid meſ- 

ſuage and land with the appurtenances for the time, common of 

paſture on Ot moor, for commonable cattle, &c,” The replica- 

tion traverſed the; right as ſtated in the plea in bar: and on the 
trial the plaintiff had a verdict, | 


Vo“. III. | : Qq "I Lane 


. 
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Lane now moved in arreſt of judgment, becauſe the plea in 
bar did not ſtate that A. Croke, and thoſe whoſe eſtate he had, 
had been immemorially entitled to the right of common: that it 
could not be ſupported as a preſcriptive right, as not being 
claimed time out of mind, and that, though the evidence might 
prove the right as laid, it could not enlarge it. But | 

Per Curiam. Although this is not accurately ſtated, yet at 
any rate it is ſufficient after verdict. It ſtates a right of com- 
mon in all thoſe who have held that eſtate; and unleſs a pre- 
ſcriptive right had been proved, the plaintiff could not have 


obtained a verdict. 
Rule i WY | 


PAYN E againſt Cave. 


HIS. was an action, tried at the Sittings after laſt Term 

at Guilaball before Lord Kenyon, wherein the decla- 
ration ſtated that the plaintiff on 22d September 1788 was poſ- 
ſeſſed of a certain worm-tub, and a pewter worm in the ſame, 
which were then and there about to be ſold by public auction 
by one S. M. the agent of the plaintiff in that behalf, the con- 
ditions of which ſale were to be the uſual conditions of ſale of 
goods ſold by auction, Sc. of all which premiſſes the defendant 
afterwards, to wit, &c. had notice; and thereupon the defend- 
ant in conſideration that the plaintiff, at the ſpecial inſtance 


and requeſt of the defendant, did then and there undertake and 


promiſe to perform the conditions of the ſaid ſale, to be per- 
formed by the plaintiff, as ſeller, &c. undertook, and then and 
there promiſed the plaintiff to perform the conditions of the 
ſale, to be performed on the part of the buyer, &c, And the 
plaintiff avers, that the conditions of ſale, herein after mentioned, 
are uſual conditions of ſale of goods ſold by auction, to wit, 
that the higheſt bidder ſhould be the purchaſer, and ſhould 
depoſit five ſhillings in the pound, and that if the lot purchaſed 
were not paid for and taken away in two days time, it ſhould 
be put up again and reſold, &c. [ſtating all the conditions] It 
then ſtated that the defendant became the purchaſer of the lot 
in queſtion for 40/. and was requeſted to pay the uſual depoſit 
which he refuſed, &c. At the trial, the plaintiff's counſel 
opened the caſe thus ;—The goods were put up in one lot at an 
auction; there were ſeyeral bidders, of whom the defendant 

was 
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was the laſt, who bid 40 J.; the auctioneer dwelt on the bid- 
ding, on which the defendant ſaid “why do you dwell, you will 
not get more“; the auctioneer ſaid that he was informed the 
worm weighed at leaſt 1300 cwt, and was worth more than 
40l.; the defendant then aſked him whether he would warrant 
it to weigh ſo much, and receiving an anſwer in the negative, 
he then declared that he would not take it, and refuſed to pay 
for it. It was re-ſold on a ſubſequent day's fale for 30 J. to the 
defendant, againſt whom the action was brought for the differ- 
ence. Lord Kenyon, being of opinion on this ſtatement of the 
caſe, that the defendant was at liberty to withdraw his bidding 
any time before the hammer was knocked down, non-ſuited the 
plaintiff. | 

Walton now moved to ſet aſide the non-ſuit, on the ground that 
the bidder was bound by the conditions of the ſale to abide by 
his bidding, and could not retract. By the act of bidding he 
acceded to thoſe conditions, one of which was, that the higheſt 
bidder ſhould be the buyer. The hammer is ſuſpended, not for 
the benefit of the bidder, or to give him an opportunity of re- 
penting, but for the benefit of the ſeller: in the mean time the 
perſon who bid laſt is a conditional purchaſer, if nobody bids 
more. Otherwiſe it is in the power of any perſon to injure the 
vendor, becauſe all the former biddings are diſcharged by the 
laſt; and, as it happened in this very inſtance, the goods may 
thereby ultimately be ſold for leſs than the perſon who was laſt 
out-bid would have given for them. The caſe of Simon v. 
Metivier (a), which was mentioned at the trial, does not apply, 
That turned on the ſtatute of Frauds. 

The Court thought the non- ſuit very proper. The auctioneer 
is the agent of the vendor, and the aſſent of both parties is neceſ- 
ſary to make the contract binding; that is ſignified on the part 
of the ſeller, by knocking down the hammer, which was not 
done here till the defendant had retracted. An auction is not 
unaptly called /ocus pænitentiæ. Every bidding is nothing more 


than an offer on one lide, which is not binding on either fide till 


it is aſſented to. But according to what is now contended for, 
one party would be bound by the offer, and the other not, which 
can never be allowed. 


Rule refuſed. 


(a) 3 Barr. 1921. 
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The 1 KinG again// The Juſtices of the North * 


ing of YORKSHIRE. 


H1S was a rule calling on the defendants to ſhew cauſe 

why a mandamus ſhould not iſſue, directing them to receive, 
hear, and determine, an appeal of the inhabitants of the townſhip 
of Gate Helmſley, againſt an order of two juſtices, for the re- 
moval of a widow and four children from the townſhip of 
Strenſall to Gate Helmſley, both in the North-riding of York- 
ſhire. The order was made on the 26th November laſt, and 
executed on the 28th. It appeared that the appellants attended 
the next quarter ſeſſions, held on 13th January laſt, and moved 
the court for leave te lodge the appeal and to reſpite the hearing 
thereof to the then next quarter ſeſſions. The following entry was 
made by the quarter ſeſſions ; ** Foraſmuch as it appears to this 
court that there has been ſufficient time ſince the removal of the 
paupers for the appellants to give notice and come prepared to 
try this appeal at this ſeſſions, and no cauſe ſhewn why they 
did not proceed accordingly, it is ordered that the motion for 
lodgiag the ſame, and reſpiting the bearing, to the next quarter 
ſeſſions, be rejected. 

Law, againſt the rule, infiſted that the motion at the ſeſſions 
was in effect a conditional motion, to enter the appeal only in caſe 
the ſeſſions would agree to adjourn it. The clauſe in the 9 Geo. 
I. c. 7. J 8. which requires that the juſtices ſhall adjourn the 
appeal, unleſs reaſonable notice has been given, was introduced 
in favour of the reſpondents: but it was not intended to per- 
mit the appellants to take advantage of their own laches in not 


giving reaſonable notice, or to delay the hearing of the appeal 


to the prejeduce of the reſpondents. Otherwiſe it would be 
enabling the appellants to take advantage of their own wrong ; 
and it would enlarge the time of appealing to the ſecond ſeſſions. 
The magiſtrates at the ſeſſions are by the expreſs words of the 
ſtatute to judge of the reaſonableneſs of the time of notice, and 
here they have exerciſed their judgment. 

Chambre, in ſupport of the rule. It was not diſcretionary 
in the juſtices at the ſeſſions to permit the parties to appeal ; the 


ſtatute is compulſory on them; ſo alſo is the ſtatute 9 Geo. 1. 
2 compulſory 
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compulſory (a) as to adjourning the hearing, if reaſonable notice 
be not given. This has been ſo. decided in ſeveral caſes (5). 
And though it was perhaps irregular to make the motion to re- 
ſpite the hearing before the appeal was entered, yet at any rate 
the juſtices were not warranted in refuſing to receive the ap- 
peal. But 

The Court were of opinion that the jaftions had not ated 
wrong; for the motion was in effect to adjourn the appeal. 
And it was evidently the intention of the parties not to enter 
the appeal, unleſs the Court would adjourn: it. The juſtices 
are to judge of the reaſonableneſs of the time; and in ſome 
counties they eſtabliſh a rule regulating the time of notice. 
Here it appears that the order of removal was executed on the 
28th of November, ſo that there was ſufficient time for the 
appellants to give notice, and to come prepared, to try it; and 


the juſtices, who are to judge of this, thought ſo. 
Rule diſcharged. 


(a) G. 1. e. 7. J. 8. ſays * if it ſhall ap- | quarter ſeſſions, and then and there finally : 


pear to them [the juſtices at the ſeſſions] that | hear and determine the ſame. 
reaſonable time of notice was not given, then (5) Dougl. 182, 3. Cala. 283. 
they hall adjourn the ſaid appeal to the next | 


READ againſt ANN BROOKMA N. 
; * 


EPLEVIN. Avowry—ſtating that one James Brookman 

being ſeiſed in fee of the premiſſes, &c. in March 1697, 
by will (inter alia) deviſed them to his wife for life, remain- 
der to his ſon fohn Brookman, and charged them with an an- 
nuity of 30 J. to his ſon Thomas Brookman, with power of diſ- 
-treſs. The defendant deduced her title under a ſettlement 
made in 1757 upon her marriage with Thomas Brookman, ſince 


deceaſed, and acknowledged the taking as a diſtreſs for arrears 
of the annuity. 

To this avowry there were nem pleas. in bar; but the 
fourth was the only one upon which any queſtion aroſe; and 
that ſtated that T. Brookman in his life-time, and before the 
making of the indenture in 1757, by his certain deed of releaſe 
then and there made, and ſealed with his ſeal, and which faid 
deed is loft and defiroyed by time and accident, for the conſide- 
rations therein mentioned did releaſe, acquit, and diſcharge, the 
ſaid Jobn Brookman, his heirs, and afligns, for ever of and from 
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the payment of the faid annuity or yearly rent, &c.” To this 
there was a demurrer, alleging for cauſe that the plaintiff 
had not brought the ſaid ſuppoſed deed of releaſe into Court ; 
and becauſe the defendant, in the manner the ſuppoſed deed of 
releaſe is above pleaded, cannot have oyer of it, ſo that ſhe 
might know whether it is or is not the deed of T. Brookman ; 
and becauſe it does not appear by the plea whether the ſuppoſed 
deed of releaſe is actually deſtroyed, or whether it doth not ſtill 
exiſt, and is only loſt or miſlaid. 

Gibbs, in ſupport of the demurrer, inſiſted that the plea in bar 


was bad for want of a profert. The general rule appears from 


He ae , Co. Litt. 35. 3. and 10 Co. 92. 4. to be that a perſon who pleads 


a 
ALE by 


4 2235, deed from which he claims benefit ſhall bring it into court; 


Goble bu HE and the reaſons given are that the Court may ſec that the words 


YZ 


arne 4 


be ſufficient in law; that the deed be not razed or interlined in 
material places; and whether it be made on any condition, or 
with power of revocation. The only two allowed exceptions 
are either where the deed has been pleaded in ſome other court, 
where it remains and may be reſorted to; or where it is in the 
poſſeſſion of the adverſe party. Wymar#'s caſe 5 Co. 74. b. 75.4. 
Now that which is ſet up as ah excuſe here does not fall within 
either of thoſe exceptions; and if ſuch a plea could be ſupport- 
ed, all the inconveniences ſuggeſted by Lord Coke in Leyfeld's 


e.. 2 Sale would enſue. He ſeems indeed to allow that in the caſe 


of a loſs by fire, which is an extreme neceſſity, the non-produc- 
tion of the deed might be ſufficiently accounted for before a 
Jury on the general iſſue : but he adds that in ſuch caſe in plead- 
ing the party ought to ſhew forth the deed to the Court, other- 
wiſe his plea will be inſufficient. And even admitting that to 


be a ſufficient excuſe, it is a ſtronger caſe than the preſent, 


which is pleaded too generally; for it is only ſtated that the 
deed was loſt by time and accident; whereas at any rate the man- 
ner of the loſs ſhould alſo have been ſhewn to the Court that 
they might judge whether it was ſufficient to take the caſe out 
of the general rule. If this pleading be ſufficient, no caſe can 
exiſt where the deed being miſſing it would not be a ſufficient 
excuſe for the non- production of it, unleſs the other party could 
prove that his adverſary himſelf had deſtroyed it: and in no 
caſe would a deed be forth- coming, where it contained any con- 
dition or power of revocation. Subſequent caſes have alſo re- 


cognized the general rule above mentioned by Lord Coke, par- 
| 4 ticularly 
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ticularly thoſe of Sorefby v. Sparrow (a), and Whitfield v. Fauſ- 
fet, (5) ; in the latter of which, Lord Hardwiete was clearly of 
opinion that ſuch a plea could not be ſupported : and he ſaid that 
there was no book caſe, printed entry, or even modern autho- 
rity, where that had been eſtabliſhed to be good pleading. Be- 
fides, the very practice of applying to the Court of Chancery 
for relief in ſuch caſes is a ſtrong corroborating argument to 
ſhew that it cannot be pleaded at law without profert. 
Chambre, contra, By law a deed may be preſumed in many 
caſes, which has certainly no exiſtence in fact at the time: and 


if the law will acknowledge a title founded on ſuch « preſump- 


tion, it will not require an impoſſibility, vis. the production 
of the deed to the Court. The general rule, requiring pro- 
fert of a deed pleaded, cannot be denicd ; but there are excep- 
tions to that rule which ariſe from neceſſity. One of the al- 
lowed exceptions is where a deed has been pleaded and remains 
in another court; and the reaſon given is, not becauſe it may be 
reſorted to there, but, becauſe /ex non cogit ad impoſſibilia z 
which applies equally to the preſent caſe. Another exception 
is where the deed is in the hands of the oppoſite party, or is 
deſtroyed by him: this latter was decided in the caſe of Tory 
v. Neſbit (c); there application was made to the Court to diſ- 


„ 


(a) 2 Stra. 1186. Note—This appears 
to have been the opinion of the whole court 
in the printed report here referred to: but 
in a MSS. note of Mr. Shapleigh's, 
Lord Ch. J. Lee is made to ſay, ** The only 
„thing that can be done is by helping the 
«« plaintiff in his manner of declaring ; but as 
s this declaration is at preſent [viz. where 
46 the plaintiff had made a prefert of the 
«« deed] I am in great doubt whether it is 
in the power of the Court to deny this oyer 
which the defendant has a right to.“ In 
the ſame note indeed Wright J. ſays, “the 
« plaintiff could not declare without a pro- 
fert.“ Andtheſe were the only two judges 
who delivered any opinion. 

(6) 1 Vez. 387. 

(c) Ter v. Neſbitt, Tr. 24 Gee. 3. 

B.R. 

| Pe.tham moved for a rule to ſhew cauſe 
why the defendant ſhould not wave his 
demand of oyer, and plead. This was an 
action on a bond. The plaintiff had before 
filed a bill in the Excheguer for a diſcovery, 


and the defendant in his anſwer admitted 


penſe 


that he had executed ſuch a hond, and that 
he had deſtroyed it. 

Buller, J.—Vou have declared with a 
profert ; and after that the Court cannot ſay 
that the defendant ſhall not have oyer. 
You ſhould have declared that the bond was 


deſtroyed, and then it would have appeared 
on the record that the defendant was not 
entitled tooyer. All we can do for you is 
to order that the production of a capy ſhall 
be oyer. | 

But the plaintiff having no copy of the 
bond, and only the ſubſtance of it being 


ſtated in the bill in the Exchequer, Peckham . 


obtained a rule to ſhew cauſe why the de- 
claratibn ſhould not be amended. 


MaT1sow v. ATxinson, £.27G.3.8.R. 


A rule had been obtained to ſhew cauſe 
why giving oyer of a copy of the bond ſhould 
not be deemed good compliance with the 
defendant's demand of oyer of the bond. 
The fats which induced this rule were 
theſe ; ſeveral actions having been depend- 


ing between theſe parties, they 2 er 
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1789;  penſe with oyer after the party had pleaded the deed with pro- 
— fert; but the Court faid that the motion was ſhaped wrongly, 


READ 
againſt 


BROOKMAN. * 


for the deed ought to have been pleaded according to the fact 
of the caſe, without profert; and they gave leave to amend 
accordingly. Neither does the law require profert to be mace 
where it would be manifeſtly inconvenient, as where a ſtranger 
to a deed pleads it. 10 Co. 93. 6, No caſe has expreſsly de- 
cided the preſent queſtion : the only authority on that head is 
Leyfield's caſe (a); but that was not the principal point in the 
caſe, and it is not noticed by any other cotemporary reporter; and 
is probably only Lord Coke's own reaſoning, which too is con- 
tradicted by himſelf in another part, where he ſays that the jury 
may find the deed without its being produced to them in evidence, 
Now it is a general rule that, though in ſome caſes ſpecial mat- 
ter may be given in evidence under the general iſſue, yet only ſuch 
matters can be given in evidence, as in other forms of ation might 
be put upon the record. Otherwiſe this abſurdity would follow, 
that if treſpaſs were brought againſt the owner of a leaſehold eſtate, 
who claimed a right of way, for exerciſing that right, as he 
muſt juſtify under deeds, ſome of which might be loſt, judg- 
ment muſt be given againſt him: whereas if the ſame perſon 
were to bring an action on the caſe for obſtructing that way, 
'thoſe deeds which were loſt might be preſumed from uninter- 
rupted enjoyment, and he. would be entitled to recover damages. 


ferred to an arbitrator, who awarded that | be diſpenſed with. There is no inſtance of 
the bond in queſtion ſhould be Celivered up | ſech a rule having becn granted, but there 
to the defendant to be cancelled. The | are ſeveral in which it has been refuſed, 
bond was accordingly delivered up, and can- | 1 Mod. 266, 2 Stra. 1186, 1 Wil/. 16. 
celled, the plaintiff's attorney keeping only S. C. 


a copy : and the award was afterwards ſet 
aſide for partiality. 

Lowndes now ſhewed cauſe, and obſerv- 
ed that the plaintiff had miſtaken his reme- 
dy, and that the effect of this motion, if 


it were granted, would be error upon the 


record, if the defendant were to plead that 
oyer of the copy only had been granted by 
rule of Court,, which would be equivalent 
to denial of oyer. There are various ways 
in which the plaintiff might have proceeded; 
he might have applied to the Court to have 
the bond itſelf delivered up; he might 
have obtained relief in equity; he might 
have declared upon the bond as being in 
the poſſeſſion of the defendant; or he might 
have ſtated the fact on the record with re- 
ſpe to cancelling the bond. But, as he 
has choſen to make a profert in Court, oyer 
of the bond on which he has declared cannot 


S. Hezwooed in ſupport of the rule cited 
Saund. g. and Totty v. Neſtitt, Tr. 24 f. 
3. B. R. to ſnew that the preſent applica- 
tion was not unprecedented. 

Aſphurft, J.—1I do not ſay that this Court 
cannot in any inſtance grant ſuch an appli- 
cation as the preſent; but the better way 
will be for the plaintiff to amend his decla- 
ration, and ſtate the circumſtances to ex- 


cuſe the profert. As there is another way 


open, there 1s no reaſon why it ſhould not 
be taken. And afterwards The Court 
granted a rule to ſhew cauſe why the bond 
ſhould not be delivered up, and why the 
defendant ſhould not pay the coſts of both 
the applications; becauſe, on the award be- 
ing ſet aſide, the defendant ought to have 
returned the bond. 

(a) 10 Co, 92. 4. 


So 
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So that the ſame perſon, on the ſame queſtion of right, aſcer- 
tained by the ſame medium of proof, muſt neceſſarily fail in the 
character of a defendant, though he would he entitled to ſuc- 
ceed in that of a plaintiff, The doctrine contended for by the 
defendant is ſtrongly confirmed by all the precedents of pleading 
in modern times (a), though there are no printed precedents to 
that effect in the old books. The caſe of Sareſby v. Sparrow (6) 
does not affect the preſent queſtion; for there the party had 
made a profert of the deed, after which the Court faid, they 
could not diſpenſe with oyer. In Bedle v. Beard (c), where it 
was objected that an advowſon did not paſs by the King's grant 
of a manor cum pertinentibus, it appearing that there had been 
an ancient poſſeſſion in the grantee and thoſe who claimed under 
him, the Court ſaid that they would intend in reſpect of the 
ancient and continual poſſeſſion that there was a lawful grant of 
the King; for records, and letters patent, and other writings 
either conſume, or are loſt, or embezzled: and God forbid 
that ancient grants and acts ſhould be drawn in queſtion, although 
they cannot be ſhewn, which at ficſt were neceſſary to the per- 
fection of the thing. Then it is objected that the manner in 
which this deed was loſt is not ſet forth; but that was impoſſible, 
becauſe it was not known to the party. And as to the poſſi bi- 
lity of fraud by the party himſelf deſtroying the deed, that is 
anſwered by ſaying that his adverſary may have a diſcovery in 
equity: but the Court are not called upon now to determine by 
what fort of evidence the plea may be ſupported, but whether 
any evidence is ſufficient. 

Gibbs in reply. It being admitted that there is no expreſs au- 
thority upon the point, it is more fit that this caſe ſhould be 
determined upon the ſeveral dicta, which have been mentioned, 
than upon any modern practice in pleading which has crept in 
fab filentio, It is clear that the law was otherwiſe underſtood 
from the time of Lord Coke down to that of Lord Hardwicke. 
And as to the abſurdity which has been pointed out, of allowing 
evidence to be given of a loſt deed on the general iſſue before a 
jury, and not allowing it to be pleaded ; the ſame inconſiſtency 
exiſted in Lord Coke's time, and has ever been conſidered as ſuch, 
without thereby ſhaking the law. 

Lord Kenyon, Ch. }.—The queſtion, which is raiſed 8 this 
demurter, muſt be admitted on all hands to be inter apices juris. 


(a) Neta, It was admitted both on the Bench (6) 2 Str. 1186. 
and at the Bar that ſuch had been the mo- (c) 12 Pep. 5. 
dern practice for many years paſt, 
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17 the objection could prevail, it would be, not becauſe it is built 


on grounds of reaſon, but becauſe ita lex ſeripig eff. And then, 
however unreaſonable we might think it, we ſhould not be war- 
ranted in trampling on a ſeries of decided caſes to overturn it. 
But it does ſeem to militate againſt every idea of reaſon and juſ- 
tice to ſay that, becauſe deeds, which are in their nature periſhable, 
cannot always be preſerved, a party who is to derive a benefit or 
title under them ſhall be bereaved of that title in the event of 
their deing loſt. The queſtion then is, whether a perſon, who 
claims a benefit under a releaſe, ſhall be permitted to allege in 
pleading that ſuch a deed exiſted, after it is loſt, There is no 
doubt but that on the trial of a cauſe, depending on the fact of 
exiſtence of ſuch-a deed, every proper ſuſpicion will be enter- 
tained. A mere excuſe hatched for the purpoſe will not be con- 
ſidered a ſufficient apology for not producing the deed, nor in- 
deed any excuſe but ſuch as the urgency and juſtice of the caſe 
will warrant. In the argument one poſition was laid down by 
the defendant's counſel broader than the law will admit, namely, 
that in all caſes, except two, wherever a party claims under a 
deed in the courſe of pleading he mult bring it into Court. 
But that is not ſo; it is not neceſſary in the caſe of conveyances 


- operating under the Statute of Uſes ; and yet thoſe conveyances 


affect more than 99 parts out of an 100 of the real property of 
this country. So in another ſpecies of conveyance, by feoff- 

ment : though the Statute of Frauds requires that livery thall be 
accompanied by an inſtrument in writing, there the party is not 
bound to make a profert of the deed ; though it is neceſſary in 
evidence to ſhew it or ſomething in lieu of it. It was faid in 
the argument that the ſtrict rule would not be attended with 
hardſhip, as the party had a remedy in a court of equity. Now 
it is not a very pleaſant thing for a court of law to ſay, that they 
cannot adminiſter juſtice on legal titles becauſe they are fettered 
with certain forms. But ſuppoſe ſuch an application were made 
to a court of equity in order to get rid of the profert of a deed, 


that court would enjoin the party not to take advantage of the 


non- production of it: but fill, if the fact of the releaſe having 
exiſted were controverted, it would be ſent back again to a court 
of law to aſcertain that fact. Of all the authorities which have 
been cited, I did not feel the weight of any of them except that 
before Lord Hardwicke, who was certainly a great judge both in 
law and equity. But although I always look back to his autho- 
rity with the greateſt reſpect, yet I cannot but obſerve that in 

this 
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this caſc he only intimated his doubts, but did not give his ju- 
dicial opinion: he Rated the queſtion to be then floating /ub 
judice in a court of law; and therefore he ſaid he would relieve 
the party in equity, becauſe it was doubtful whether the law 
would relieve him or not. And there are many other caſes in 
which that Court holds the ſame doctrine, as in the caſe of pro- 
ceedings to recover legal demands againſt executors or admini- 
ſtrators: there, if a court of law cannot procure a diſcovery of 
aſſets, a court of equity will ſee juſtice done, and yet it is clear 
that a court of law might proceed on the ſame ſubje& matter ; 
therefore it is not to be inferred from a court of equity interfer- 
ing that is not a legal demand, It ſeemed to be almoſt, though 
not quite, admitted in the courſe of the argument that in caſes 
of extreme neceſlity, as where all a perſon's deeds were loſt, the 
production of a deed might be diſpenſed with: if fo, it is giving 
up the whole queſtion. For what is extreme neceſſity, if. this 
be not ſuch where the deed is loſt ; ſince no human prudence can 
render deeds exiſting for ever, I ſhould have been glad to have 
found one ditect authority on this point in later times, though 
I have not heard any anſwer to the caſe of Tofty v. Neſbitt. 
What was ſaid by the plaintiff 's counſel, reſpecting the caſe of a 
right of way, reminds me of a converſation which I had with 
the late Mr. J. Yates, at Hereford Aſſizes, on a caſe of Keymer v. 
Summers (a), which was an action upon the caſe for obſtructing 
a way: it appeared that on the trial there had been an ab- 
ſolute extinguiſhment of the right of way ſome years back, by 
the unity of poſſeſſion of the way and of the land through which 
the way led: but Yates, J. directed the jury to preſume a grant 
from a poſſeſſion of nearly 30 years. And to a queſtion put by 
me to that Judge, how the plaintiff could have pleaded that 
matter to an action of treſpaſs brought agaioſt him, he anſwered, 
that he might plead a non-exiſting grant. That was his opi- 
nion, and it is warranted by praftice, For it is allowed that 
there are a variety of precedents to that effect, which would 
have compelled me in a caſe of ſuch neceſſity to ſay that that, 
which was ſuppoſed ta be the old law, was founded on a miſtake, 
and that the law of the country has in modern times been better 
adapted to general convenience. I remember hearing a demyrrer 
attempted to be argued in this Court, becauſe the names of F. 
Doe and R. Rae were not added to the declaration as pledges to 
proſecute ; in ſupport of which it was ſaid that in all the old 


: (a) Bull. N. P. 74. 


books 


a 
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books of entries 'there was no precedent to be found without 
them: but the Court over-ruled the demurrer, ſaying that it 
ceaſed to be law when pledges ceaſed to. be matter of ſubſtance, 
For theſe reaſons I am of opinion that the demurrer cannot 0 
ſupported. | 

ASHHURST, J.—If this demurrer had been warranted by a 
long ſeries of precedents, I ſhould have held myſelf bound by 
them: but that is not the caſe, and the ſenſe and reaſon of the 
thing, together with the eſtabliſhed pradice in modern times, 
militate ſtrongly againſt it. It is admitted that deeds and 
grants may be preſumed from uſage, where they are neceſſary to 
the completion of the party's title. And I believe it has been 
held, on a queſtion reſpecting a right of advowſon, that after a 
long ſeries of preſentations even a grant from the Crown may 
be preſumed ; and that is the ſtrongeſt inſtance of a preſump- 
tion, becauſe all the grants from the Crown are matters of re- 
cord. And this may have come before the Court on the plead- 
ings, becauſe in quare impedit there is no general iſſue, The 
queſtion muſt be brought before the Court in ſome mode allow- 
6d; and if the party cannot plead a grant from the Crown with- 
out a profert, and the grant is loſt, his title would be alſo loft : 
therefore ex neceſſitate he muſt plead it as a non- exiſting grant, 
and that it is loſt by time. No caſe has expreſsly determined 
that, this demurrer can be ſupported ; and Dr. Leyfie/d's caſe 
rather leaves an opening for a contrary determination. It ſays 
that where a man's deeds and muniments are loſt by fire, profert 
of the deed pleaded may be diſpenſed with : the caſe of fire is 
only put by way of inſtance; for if the deed be deſtroyed by 
any other accident, it falls within the ſame reaſon, And that 
brings it to a matter of fact before the jury, whether there be 
or be not ſufficient evidence that the deed did exiſt? The ad- 
verſe party may bring the matter into queſtion by pleading 
either that it is not his deed, or that it is not loſt; and the party 
pleading it muſt give evidence to ſupport his allegation that the 
deed is deſtroyed by time and accident. Therefore ne incon- 
venience can ariſe from this determination ; whereas infinite 
hardſhip and inconvenience would enſue from a contrary deci- 
ſion. With regard to the caſe in Yezey, Lord Hordwicke did 
not expreſsly determine this point. 

BULLER, J.—Por theſe laſt two hundred years it has been 
conſidered as clear law that grants, letters patent, and records, 
may be preſumed from length of time. It is ſo laid down in 


Lord -Coke's time, 12 Rep. 5. as undoubted law at that time; 
and 
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and in modern times it has been adopted in it's fulleſt extent. 
The mayor of King/ton upon Hull v. Horner, Cowp. 102. Powell 
v. Milbanke, ante 1 vol. 399 un. and the King v. the Archbiſhop 
of Canterbury (a); where Lee Ch. J. ſaid, here is an uninter- 
rupted uſage fince 1278, and there cannot be a ſtronger pre- 
ſumption of a grant. So in Haſſelden v. Bradney (6), a jury 
may find a recovery on preſumption. So that there never ap- 
pears to have been any doubt on this point: and if we were to 
ſtop here, it goes the full length of deciding the preſent queſtion. 
For it would be a ſtrange contradiction to ſay that the law al- 
lows a right, and yet precludes the party from taking the be- 
nefit of it. Pleading is the formal mode of alleging that on 
the record which would be the ſupport or defence of the party 
on evidence, Now the law has ſaid that a grant may be pre- 
ſumed from length of uſage: then if a party were permitted 
to give evidence on the general iſſue in ſupport of that preſump- 


tion, and were refuſed the liberty to plead it, where pleading is 


neceſſary, it would be the groſseſt contradiction. Whether the 
evidence in each particular caſe is a ſufficient foundation for 
ſuch a preſumption is a queſtion that does not ariſe upon plead- 
ing, but upon the trial of the iſſue afterwards, And in ſome 
caſes a rule has been laid down reſpeQing the length of time 
which ſhall be ſufficient to raiſe a preſumption. As in the caſe 
of Darwin v. Upton (c), where twenty years quiet and uninter- 
rupted poſſeſſion of ancient lights was deemed a ſufficient 
ground from which the jury might preſume a grant. I am 
clearly therefore of opinion that the ſame rule muſt prevail whe- 
ther the defence be ſet up on the plea of the general iſſue or on 
a ſpecial plea: and none of the authorities which have been 
cited impeach this doctrine. This caſe has been very ingeni- 
ouſly argued by the defendant's counſel : but I differ from him 
in the concluſion which he draws from what is ſaid in Doctor 
Leyfield's caſe. Two exceptions to the general rule are there 
mentioned, that a deed cannot be pleaded without a profert ; 
from whence he infers that no other exception can be allowed. 
But that is not ſo; for the rule laid down by Lord Cake extends 
to all caſes of extreme neceſſity; thoſe which he mentions are 
only put as inſtances; and wherever a ſimilar neceſſity exiſts, 
the ſame rule holds. And with reſpect to the caſe in Yezey, it 


(a) Tr. 11 & 12 Gee. 2. B. R. for a new trial. See alſo Oſwall v. Le25. 


(8b) Tr. 4 Geo. 3. C. 3. ante 2 vol. 270, 
(c) Mich. 26 Geo. 3. B. R. on 2 motion | 
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is not an authority againſt this pleading. Lord Hardwicke be- 
gins with ſaying, that the loſs of a deed is not in all caſes a 
ground for an application to equity for relief : and then he ſays 
Courts of law admit evidence of the loſs of a deed, proving 
the exiſtence of it, and the contents, juſt as a Court of Equity 
does.” That then is an admiſſion of this doctrine. Belides 
it is to be remembered that the queſtion in that caſe was, whe- 
ther relief ſhould be given in equity, and therefore every thing 
which paſſed there muſt be underſtood as referable to that. 
Lord Hardwicke was merely aſſigning his reaſons for not turning 
the party round to ſeek his remedy in another court ; and if the 
queſtion were only doubtful, that was ſufficient to retain it in 
a court of equity. And as to his obſervation, reſpecting 
Lord King's having ſaid that, if a perſon pleaded a deed with a 
profert, he would give relief on motion on an affidavit of its be- 
ing loſt, that ** he could not conceive what Lord King meant 
by it, for that would be a plain error on the record; with 
great deference I think that Lord Hardwicke miſtook the mat- 
ter, by not conſidering the mode in which the courts of law 
give relief: for we have in many inſtances diſpenſed with the 
neceſſity of giving oyer, as where an original leaſe is loſt, and 
an application is made that a copy of the counterpart may be 


good oyer: and if it be once ordered that a copy be deemed a 


compliance with the rule demanding oyer, no error can appear 


on the record, becauſe it does not there appear whether the 


oyer was given from the original deed or a copy. Then it was 
ſaid, that the plaintiff was not without remedy, for that a 


Court of Equity would give him relief, But that argument 
is no anſwer in a Court of law. We are not to conſider what a 
Court of Equity in the plenitude of its power may do: the 
queſtion here is, whether in a Court of law a party may not 
avail himſelf by pleading a deed of long ſtanding which is loſt. 
No authority is againſt this mode of pleading: but on the 
contrary it has the ſanction of modern practice, which in a caſe 
like this has great weight. And this does not admit of the an- 
ſwer which was given at the bar, that this was only the re- 
ſult of ſpeculations of gentlemen of the profeſſion in their private 
chambers on what might be done : for the pleadings are always 
entered on the record, and copies are delivered to the adverſe 
parties, who are ever ready to take advantage of any defect. 


No if this form of pleading has obtained for ſo many years, 


and no objection has ever been made to it, it is a ſtrong argu- 
2 | | . ment 
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ment to ſhew what the law is; for pleadings are always evi- 
dence of the law. But even without this argument, if a deed 
may be preſumed by a jury from length of uſage, it follows from 
neceſſity that this plea ought to be allowed. 
| GRose, ].—As my brothers have given ſo ſtrong an opinion 
upon this queſtion, I cannot without great and ſerious diffi- 
dence hint a doubt on it: but it is my duty to exerciſe my own 
judgment, and to give my opinion ſuch as I have formed it, not 
being convinced by any of the arguments of the court. The 
| queſtion is whether a party, claiming under a deed, is not bound 
to make a profert of it in pleading. I entirely agree with what 
was ſaid by my brother Aſbburſt, that, if this point has been 
ſettled by along ſeries of authorities, we muſt be bound by them: 
and I cannot helpthinking that a long ſeries of authorities has been 
produced to prove that, in pleading, a party who wiſhes to avail 


himſelf of a deed muſt make a profert of it. And in addition to 


the authorities cited are other paſſages in Broke's Abridgement; 
« Monſtrans de Faits" pl, 137. ** Oyer de Records & de Faits" 
pl. 15. In looking into Doctor Leyfield's caſe there can be no doubt 
about the opinion which Lord Coke entertained of the law as it 
then ſtood and long before. He makes the diſtinction between a 
deed which is pleaded, and one which may be preſumed in evi- 
dence on the general iſſue: and this difference is recognized in 
other caſes. Lord Coke thought that in all caſes, except two, a 
deed muſt be pleaded with a prefert. There is alſo another 
authority to this effect in 1 Mod. 266. recognized in the caſe in 


Strange. It may be ſaid in anſwer to the laſt caſe that the deed 


was pleaded with a profert, and therefore oyer could not be diſ- 
penſed with: but the judgment and reaſoning clearly ſhew that 
the deed could not be pleaded without a profert, Then fol- 
lowed the caſe, in Yezey, where Lord Hardwicke was of opinion 
that in a court of law profert of a deed pleaded was neceſſary. 
Therefore from the time of the year books, cited in Broke, to 


that of Lord Herdwicke, there is an uniform current of autho- 


rities that where a party pleads a deed he muſt produce it. To 
be ſure if there were any authorities the other way to ſhew that 
theſe which I have mentioned are founded on inconvenience 
and error, I ſhould be glad to lean that way: but no one au- 
thority of that ſort has been produced ; and without ſuch an 
authority I cannot ſay that thoſe authorities ſhall not avail, or 


that I can alter the law. As to the modern precedents which 
have been mentioned; I cannot decide that they have altered 
the law, they not having been brought into diſcuſſion in a 


court 
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1789. court of law. For whatever deference I may have to the opi- 
>” nion of thoſe gentlemen of the profeſſion, who have drawn ſuch 
— pleadings, they cannot outweigh the ſolemn deciſions of courts 
BO . of juſtice. The contradiction ariſing from the ſame perſon ſuc- 
ceeding or not when in the character of plaintiff and defendant 
was pointedly put by the plaintiff's counſel: but in anſwer I 
can only ſay that the ſame inconſiſtency exiſted in Lord Cobe's 
time, notwithſtanding which it was ſtill deemed to be law. 
However, for the ſake of general convenience, I am not ſorry that 
the reſt of the Court are of a contrary opinion. 
| Demurrer over-ruled. 
Wedveſdey, Rot on the Demiſe of Tarrant and Others gains 
May, 6th. 
HEL Li1iek and Others. 
1 HIS ejectment was tried at the laſt Summer aſſizes for 
manor can- Stafford, before Lord Kenyon. The ptemiſſes compriſed 
— in the declaration were the freehold and copy hold eſtates of the 
rare * late Sir Samuel Hellier, who died ſeiſed thereof on the 12th Ofo- 
defrau te- ber 1784, which were deviſed by him to the defendant He/lier, by 


out a cuſtom. 
— Therefore 


will, dated the 1oth September 1784. A verdict was found for the 
defendants as to the freehold eſtates; but for the plaintiff as to the 


death of 1 copy hold eſtates, ſubject to the opinion of this Court on the follow- 
—— ing caſe. The ſecond count in the declaration (under which alone 
pen me the leſſors of the plaintiff claimed) was laid on the 25th March 
proclama- 1788 on the demiſeof Benjamin Tarrant, Fehn Grifin Hodg f5n, and 


tzons for the 
heir to come 


Ann his wife, William Tutt, Ann Taylor, and William Shepherd, 


in and be ad. for the term of ſeven years. The leſſors of the plaintiff (except 
3 Jobn Griſin Hodg ſon who married Ann Hodg ſon in 1784) are the 
—— heirs at law of Sir Samuel Hellier. The copyhold eſtates in queſ- 
wards grant · tion are copyholds of inheritance, holden of the prebend manor 
0 — of Featherſtone by ſeveral and different rents. William Pultney, 
— N elq; is ſeiſed in fee of the ſaid manor, to which he became 
as an aue Entitled in the year 1783. Sir Samuel Hellier by will deviſed to 


feizure, and 


conſequently irregular, there being no cuſtom to warrant it; and being irregular as an abſolute ſeizure, it 
could not afterwards be fet up by the lord as a ſeizwre guo:/que.—lf one of ſeveral co-heirs of a copyholder 
be a feme covert at the time of the anceſtor's death, and the lord ſeize the whole eftate (in default of the 
heirs? not coming in to be admitted after three proclamations) without firſt appointing an attorney 
or guardian for the feme covert, according to the requiſites of the 9 G. 1. c. 29. a ſeizure of the able 
eſtate is irregular, though it be not known to the lord that one of the heirs is a feme covert —A forfei- 
ture by a copyholder's levying a fine may be waved by the lord. —A forfeiture of a copyhold eſtate can 
only be taken advantage of by him who 1s lord at the time of the forfeiture, except in thoſe caſes where 
the act of forfeiture deſtroys the eſtate.— A fine levied by a copyholder, who continues in poſſeſſion, is 
void as againſt the lord. Whether the lord's right of entry for a forfeiture is not barred atter 20 years 
by the Statute of Limitations ? Quzre, 4 | 


the 
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the defendant Heller, and his heirs, all his copyhold and freehold 
eſtates, after paying mortgages, debts, Sc. No ſurrender was 
made of the copyhold premiſſes to the uſe of Sir Samuel's will. 
At a court leet with a court baron, holden in and for the manor 
of Featberſtone, on the 27th October 178 5. the Homage pre- 
ſented the death of Sir S. Hellier; and an entry of a proclamation 
on the rolls was made as follows; At this court public procla- 
mation was made the firſt time far the heir of Sir S. Heller, 
knight, deceaſed, to come into court, and be admitted tenant to 


all and fingular the ſeveral meſſuages, tenements, cloſes, pieces 


or parcels of land, and premiſſes, fituate and being in Featherſtone 
within the precincts of this manor, whereof the ſaid Sir S. 
Hellier died ſeiſed, or elſe the ſame world be ſeized by the lord 
of the ſaid manor for want of a tenant; but nobody came who 


ſhewed any title to the ſame : Therefore ſuch default and this 


firſt proclamation are recorded.” Two other ſimilar proclama- 
tions were made at two ſubſequent courts, &c. By an entry 
on the rolls of the manor of a ſmall court and court baron 
holden on the 14th January 1786, it appears as follows; “At 
this court a precept was iſſued by the ſteward of the manor, and 
delivered to William Bradſhaw, bailiff, and officer of the manor, 


directing him to ige into the bands of the lord all and fingular. 


the ſ'veral copybold meſſuages or tenements, lands, and premiſſes, 
which are ſituate and being in Featberſtone, within the precincts 
of the manor, of which Sir S. Heller died ſeiſed; and to return 
this precept at the next court, to be holden on Saturday the 
4th day of Febraary next.” By another entry on the rolls 
at a ſmall court and court baron holden on the 4th February 
1786, it appears as follows; “ At this court V. Bradſhaw, 
bailiff of this manor and officer of this court, returned the pre- 
cept, which iſſued, and was delivered to him at the laſt court 
holden for this manor in every part obeyed and executed, to 
wit, that he had taken actual poſſeſſion of and ſeized into the bands 
of the lord of the manor all thoſe four ſeveral copyhold. meſ- 
ſuages or tenements, with the lands, .hereditaments, and pre- 
miſſes thereto belonging, ſituate, Cc. whereof the ſaid Sir S. 


Hellier died ſeiſed; as by the ſaid precept he was commanded.“ 


At a court holden toth April 1786, the lord of the manor gave, 
granted, and ſurrendered, the 25 copyhold premiſſes (ſpecifi- 
cally naming each of the different eſtates,) to the defendant Hellier 
Lis heirs and aſſigns for ever, according to the cuſtom of the faid 


manor, to be holden of the lord of the ſaid manor, by the rents 


Vol. III. Uu and 


163 
1789. 


— uw) 
Dos dem, 
TARRANST 

ag 
Herrli R. 


CASES IN EASTER TERM 


and ſervices due, and of right accuſtomed. And he was at the 
ſaid court admitted tenant, and gave to the lord for ſuch his 
admiſſion 6921. (although the ſum mentioned in the ſaid grant 
and admiſſion is only 3467.) for a fine, and made his fealty. 
The leſſors of the plaintiff did not, nor did either of them, 
apply to the lord or his ſteward to be admitted to the copyhold 
premiſſes until the 26th of Fuly 1788 ; nor did they or either 
of them tender to the lord, or his ſteward, the relief due by the 
cuſtom of the manor upon the admiſſion of an heir at law, 
claiming by deſcent ; which in the inſtance of the preſent eſtates 
was the ſum of 3s. 64. By the cuſtom of the manor no fine is 
due to the lord upon the admiſſion. of an heir at law. In the 3 iſt 
year of the reign of the late king Sir S. Hellter levied a fine 
in his majeſty's court of Common Pleas of ſeveral eſtates in 
Staffordſhire, which, from the deſcription of the premiſſes io tbe 
deed to declare the uſes, comprehended both his freehold and 
copyhold eſtates, 

This caſe was argued laſt Hilary Term by Lane for the plain- 
tiff, and Plumer for the defendants; and again, on this day, 
by Bower for the plaintiff, and Miles for the defendants. 

The arguments for the plaintiff may be reduced to theſe three 
points (3); 1ſt. That no ab/o/ute forfeiture of the copyhold eſtate 
was incurred either by the fine levied in the 31 G. 2.; or by the 
default in the heirs of Sir S. Hellier not coming in to be ad- 
mitted ; 2dly, That the lord was not entitled to /e:zze guouſque, 
becauſe one of the co-heirs was a feme covert ; and the ſtat. 
9 Geo. 1. c. 29., which protects her intereſt, equally protected 
the others; and zdly, Even if the lord were intitled to ſeize till 
the heirs came in, that as the lord had proceeded as for an ab/o/ute 
forfeiture, his entry could not be converted into a ſeizure quouſque. 
With reſpe& to the firſt : It does not follow that, becauſe the 
deſcription of the premiſſes in the deed to declare the uſes of 
the fine was ſufficiently comprehenſive to include the copy- 
holds as well as the freeholds, the former were intended to paſs. 
by the fine; and as this is the caſe of a forfeiture, the fine may 
be applied to the latter only. But even if the fine did include 


the copyholds, as it was levied in 1758, the preſent lord could 
(a) On the firſt argument it was objeRted | by the entry in the court rolls, whereas they 


that it was not proved that the lord's bailiff 
had in point of fact ſeized ; that the proclama- 
tions did not enumerate the particular eſtates, 
of which the tenant died ſeiſed, 1 Lew. 63; 
and that the proclamations were only proved 


4 


ſhould have been proved wiv wore, 1 Keb. 


287. But the Court did not think that there 


was any force in either of the objections, and 
they were abandoned on the ſecond argu- 
ment. 

not 
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not take advantage of it, ſince he did not become entitled to the 
manor till 1783: And © none can take benefit of a forfeiture 
but he that is lord of the manor at the time of the forfeiture ; ' 
Co. Cop. J. 60. Now it is ſtated that Sit S. Hellier died ſeiſed 
in 1784, which he could not have done, if the lord had availed 
himſelf of the forfeiture, A perſon who becomes lord after a 
forfeiture accrued, and accepts rent from the tenant, ſhall not 
take advantage of the forfeiture, 1 Bulſr. 190. The accept- 
ence of rent operates as a waver of the forfeiture. Garrard v. 
Lifter. 1 Keb. 15. Then here, as the lord at the time of the 
forfeiture did not ſeize, it ſhall be preſumed that he received 
rent of the tenant, and accepted him as his tenant, Beſides, 
the preſent lord proceeded pro defectu tenentts, and not pro 
delicto. Neither did any forfeiture accrue by the heirs not 
coming in; for though the lord may /e ze quor/que, he cannot 
enter as for a forfeiture, if the heirs do not come in, without a 
ſpecial cuſtom; and here no ſuch cuſtom exilts. Lord Sa!r/bury's 
caſe, 1 Lev. 63. 1 Keb. 287. 8. C. King v. Dilliſton, Salk. 
386. and 3 Mod. 221. Co. Cop. ſ. 57. Sir R. Lecbford's caſe, 
8 Co. 99. Underbill v. Kelſey, Cro. Fac. 226. and Titus v. 
Per ins, Skin. 250. Secondly, the 9 G. 1. c. 29. / 5. ex- 
preſsly declares that no feme covert ſhall forfeit any copyhold 
for neglect or refuſal to come to be admitted, &c.; and the other 
parts of the act point out the mode to be purſued by the lord, 

Then as the ſtatute protected the intereſt of one of the co-heirs, 
it muſt extend to them ail: for ſeveral parceners make but one 
heir in law, though they have ſeveral inheritances among them- 
ſelves, Co. Lit. 163. 6. And the lord ſhall rather loſe the 
fruits of his tenure, than that the eſtate ſhall be conſidered as 
diviſible, 3 Leon. 13. In Roe v. Hutton (a) where a copyhold 
was deviſed to ſix perſons in truſt, and one offered to pay his pro- 
portion of the fine, which the lord refuſed unleſs he would pay 
the whole for the fix, it was held that the lord ſhould have 
admitted that one, and that he could not ſeize guouſgue. [Lord 
Kenyon C. ].—obſerved that they were fſoint-tenants, and took 
per my & per tout : but here they took only as parceners. That 
one of ſeveral joint-tenants ſupplies the whole tenure to the 
lord; but that it is otherwiſe in the caſe of parceners. ] But in 
the caſe of a forfeitute the poſſeſſion of o one parcener is ſufficient. 
| In Baſpole v. Long (6). where a ſurrender was made to the uſe of 
A, for life, remainder to B. ia fee, and A. did not come in after 


(a) 2 Will, £2. (5) Tv. 1. 
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1789. three proclamations, (there being a cuſtom that the lord ſhould 
—— take as forfeited if the heirs did not come in) it was held 
1 that the eſtate in remainder was not forfeited, and that the 

aint lord ſhould not have it on the default of the tenant for life. In 

Iierriks. this caſe therefore there could not be a ſeizure for any part, 
certainly not for the whole, and the ſeizure of the whole is irre- 

7 gular, But, thirdly, even if the lord were entitled to ſezze guouſ* 

/ gue, yet here he has proceeded as for an abſolute forfeiture, which 

is erroneous. Seizure by the lord is a ſummary mode of pro- 

ceeding, analogous in it's effect to a judgment and execution in 

a court of law. If the lord's proceedings had been ſtated on 

record, and it appeared that he was entitled only to a limited 
or qualified eſtate, and the judgment was that he ſhould take a 

fee ſimple, ſuch a judgment would be clearly erronevus, So 

here as the lord was, at the moſt, entitled only to ſeize queuſque, 

and he has ſeized aZ/2lutely, as appears not only from the ſeizure 

at the time, but alſo from his ſubſcquent grant of it in fee, 

it is erroneous. And as a formal judgment in a court of law 

would be reverſed on error, this ſeizure muſt be now annulled ; 

ſince the lord cannot entitle himſelf by a ſummary mode to a 

greater eſtate than he could have recovered by a regular judg- 

ment. As the ſeizure is an entire proceeding, any irregulari- 

ty will avoid the whole. Forfeitures are odious in the law, 

and the law will take hold of any circumſtance to avoid them 

in favor of the heir at law. 1 Ro. Abr. 568. Now if the pro- 

ceedings be incorrect, the heir at law is entitled to recover with- 

out admittance, 1 Leon. 100. The admiſſion gives no right: 

and before admittance the heir has a complete title againſt all 

the world, but the lord, R. v. Rennett, ante 2 vol. 198. Be- 

ſides an application to the lord to be admitted would have been 

nugatory, for he had already admitted another tenant. 

For the defendants it was inſiſted, 1ſt, That an abſolute for- 

feiture was incurred by the fine levied in the late reign, which 
could not be done away by any ſubſequent act; And 2dly, That 

the lord had a right to ſeize guouſgue till the heirs came in to 

be admitted, notwithſtanding the 9 Geo. 1. c. 29. As to the 

firſt; the caſe expreſsly finds that the deed to declare the uſes 

of the fine comprehended the copyholds ; and the court will 

not intend that the fine itſelf did not. Then by levying the 

fine, an abſolute incurable forfeiture was incurred. © If a copy- 

holder levy a fine, make a feoffment, or ſuffer a common re- 

covery, which deſtroys the eſtate, no acceptance of rent, or a& 

done 
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done by the lord, ſhall be available to make the eſtate again 
good,” Supp. ta Co. Cop. .. 11. And in Freem. 516, 7. and 
Lutw. 803. Treby C. J. took a diſtintion between forfei- 


tures (ſuch as thoſe incurred by levying a fine, &c.) which can- 


not be waved, and thoſe which can, as by making a leaſe for 
years, or committing waſte. The latter, he ſays, ** are at the elec- 
tion of the lord, and may be waved by acceptance of rent, &c. 
but in the other caſe no act of the lord can purge the forfeiture, 
becauſe in the caſe of a fine, &c. the copyhold is utterly ex- 
tinguiſhed,” Neither is any preſentment neceſſary to entitle the 
lord to a forfeiture ; for preſentment is only notice to the lord 
of the forfeiture, Latch. 227. Godb. 17. And this is not 
anſwered by the finding of the jury that Sir S. Hellier died ſeiſed, 
for they only found the fa, but not the /aw; they did not 
mean to ſay that he died actually ſeiſed as rightful owner. With 
reſpe&t to the ſecond point: it is not neceſſary to contend that 
an abſolute forfeiture was incurred by the heirs not coming in, 
or to deny the caſes cited on that head; becauſe they all prove 
that, without any particular cuſtom, if the heir do not come in 
after three proclamations, the lord has a right to ſeize the copy- 
hold eſtate quou/que ; and that quouſque” means till the ten- 
ant comes in to be admitted. Here the heirs had not come in 
to be admitted at the time of the demiſe laid in the declaration, 
and conſequently have no title to recover in this ejectment; 
whatever right they may have after they have eſtabliſhed their 
claim at the lord's court. The lord had a right to ſeize for want 
of a tenant, 1 Lev. 63. 1 Leon. 100. The lord's right of 
ſeizure till the heirs come in to be admitted is analogous to the 
right of the crown to ſeize franchiſes till the party enter an ap- 
pearance. It is diſtinguiſhable from every idea of forfeiture, 
and may exiſt where no forfeiture can take place. And here 
it does not appear that the lord ſeized as forfeited ; but only 
that the bailiff ſeized into the bands of the lord, The caſes cited, 
which ſhew that without admittance the heir has a complete 
title, make an exception, which ſhews it not to be applicable 
to the preſent caſe: for they prove that againſt the lord he has 
no title without admittance; and this muſt be conſidered as a 
queſtion between the heirs and the lord; for the defendants are 
his grantees. The act of the 9 Geo. 1. c. 29. does not apply 
to the preſent caſe. That was paſſed only to prevent ab/ol/ute 
forfeit ures for not paying fines, and cannot therefore be applied to 
the preſent caſe; and here it is ſufficient to ſay that a right to 
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ſeize quouſque will defeat the preſent ejectment. Now the lord 
had undoubtedly a right to take the eitate in the nature of a 
diſtreſs till appearance at his court. Neither could the lord. 
appoint a.guardian or attorney for the feme covert, (2s is directed 
by the ſtatute in certain caſes), for he had no means of knowing 
that one of the co- heirs of Sir S. Hellier was a feme covert; and 
the act ſeems to have provided only for the caſe where the feme 
covert or infant was known to the lord. In Ungderbill v. 
Kelſey (a), where it became a queſtion whether the heir of the 
laſt tenant, beyond ſeas at the time of the anceitor's death, for- 
feited if he did not come in to be admitted after three proclama- 
tions, three of the judges admitted that at all events the lord 
had a right to ſeize in the interim, though he could not ſeize 
abſolutely as forfeited. So in Cocke v. Lees (ô) the court agreed 
that one ſaying he would come if the lord had a court, other- 
wiſe not, is no forfeiture : but the lord on ſuch refuſal might 


. ſeize guouſque.” Then, under this act, though no forfeiture could 


be incurred by a feme covert not coming in to be admitted, yet 
the lord has a right to enter in the mean time. But even allow- 
ing that the intereſt of the feme covert was protected by the 
ſtatute, it did not protect the other co-heirs. The ſtatute re- 
lates to the per/onal diſability of the tenant ; on which account 
only he is protected; but to extend it to other parceners not 
under any diſability would be to prote& perſons not within the 
reaſon of the ſtatute. The object of the act is, as well to ſecure 
the payment of the fine to the lord, as to protect the eſtates of 
tenants under perſonal diſabilities. The caſe in Miſſon was that 
of joint-tenants, and therefore not applicable to the caſe of co- 


' parceners. In the caſe of joint-tenants the claim of one is 


the claim of all ; in that caſe there was an aQtual appearance by 
one, and the right of the lord did not attach. In /oſev. 


Pretty (c), Lord Hobart ſaid © When one joint-tenant releaſes 


to another, he is in by the firſt conveyance; for the admittance 
of one is the admittance of every of them.” But ezch parcener 
has really but title to a certain portion of the land, and is not 
(as in caſe of joint-tenancy) ſeiſed fer my & per tout, Co. Lit. 
164. Each parcener ſhould be admitted to his undivided part. 
But if the ſtatute proteAs the intereſt of the feme covert in this 
caſe, it operates as a legal ſeverance of her right; otherwiſe 
though the other five refuſed to be admitted, the lord could 
take no advantage of it. And the conſequence of the feme 


(s) Cre. Fac. 226. (5) Cited in 1 Keb. 287. (e) Winch. 3. 
a covert 
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covert being protected is, that ſhe alone would have a right to 1789. 
recover her ſixth part: then the plaintiff ought to have ſo de- 
clared: but there is no count ia the declaration adapted to ſuch Dos dem. 
a claim. He has declared on a joint-demiſe by the fix, and in ſcan rl 
order to entitle himſelf to recover, he muſt prove a aint intereſt. Haitian, 
Lord KENYON, Ch. J.— When this caſe was argued ia the 
laſt term, we deſired a ſecond argument, not becauſe light was 
not thrown upon the ſubje& by the firſt argument, but on ac- 
count of the novelty of the caſe, and becauſe we wiſhed to 
look into the authorities. And after conſideration we have no 
great difficulty in any of the points made. There is one cir- 
cumſtance in this caſe of great importance, and which almoſt 
decides the queſtion, namely, that Sir S. Hellier died ſeiſed of 
the eſtate in queſtion, on the 12th of Ofober 1784, leaving one 
of his co-heireſſes a feme covert. Now if this caſe were againſt 
the co-heirs, it muſt be admitted to be a caſe of the greateſt ſeve- 
rity; though that would not warrant the Court in trampling on 
the rules of law: however it gives us ſome ſatis faction to be 
able to decide in favour of the heirs agreeably with the rules of 
law. Some general rules muſt be admitted; it is clear that a 
copyhold eſtate cannot paſs by will, unleſs there be a ſurrender 
to the uſe of that will; and it is equally clear that an heir at 
law may, before admittance to a copyhold eſtate, maintain an 
ejectment to aſſert his title. The caſe therefore here is primd 
facie in favour of the heirs at law, unleſs the defendants can 
ſhew ſome title under which they may hold adverſely againſt 
them; and being aware of the imbecillity of their own title un- 15 
der the will, they reſort to the ſuppoſed title of the lord of the | 


I—— — —2 — a — 08 » / ct —— * 2 — a — * 5 — 
26. N : N y \ | « . - *. —_— 
KT. CTY Oo nat 4 © — wo EE e 

2 — 2 14 Ws —- ” ” oa. wh > . » "oe 1 2 
„„ * 5 I 7 0 - on 2 = 
8 = * A vo awry \ \ _ 
—— —— 14s — God”: Ss 1 FP, 3 * 45 on 


1 
T7 % . 


: in, — d 
Tr BE LI Ca "7d 
4 42 


Tal 
manor. But whether he had a right to confer that title on the | 21 
defendants depends on the points which have been made. The i 
firſt point made is on the ſuppoſed forfeiture by reaſon of the } 


heirs of Sir S. Hellier neglecting to come to the lord's court 
to be admitted as his tenants, and to ſatisfy the lord's claim 
of the fruits of his tenure. I cannot but obſerve that the 
intereſt of the lord of this manor was not very deeply con- 
cerned in the heirs not coming in to be admitted, becauſe it 
is ſtated that no fine was due on admiſſion; the caſe does in- 
deed ſtate that he had a minute intereſt, namely, a relief of 
35. 6d. but however ſmall this fruit of tenure was, the 
lord undoubtedly had a right to it, and to ſee by the inſpec- 
tion of his court rolls who were his tenants. But the ſeverity 


ef the law in theſe, as in all other, caſes of forfeiture,. warrants 
the 
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1789. the Courts in taking care that there is the greateſt accuracy in 


— tie lord's proceeding. It is ſo in the caſe of outlawry, and 
. all caſes of criminal proceedings. Several caſes were mentioned 


azaint in the former argument, which ſhew that a general forfeiture 
HELLIER, | 2 . . 
of a copyhold eſtate, for not coming in to be admitted, does 
not accrue, unleſs there be a cuſtom to warrant it. In ſuch 
caſes the lord has only a right to enter into poſſeſſion to ſatisfy 
himſelf for the injury he ſuſtains for want of a tenant ; he can 
only retain the poſſeſſion guouſque, It ſeemed almoſt, and 
would have been very properly, admitted in the argument, that 
if the lord, having a right to ſeize guouſque, did ſeize abſolutely, 
there was a defect in the ſeizure which vitiated the whole: but 
it was contended that there was no defect in the ſeizure, for that 
the Court might preſume, for any thing that appeared to the 
contrary, that the lord did only ſeize till a tenant came in to 
be admitted; and that omnia preſumuntur ſolemniter eſſe acta. 
But I think that ſufficient appears in the caſe to ſhew that the 
ſeizure was irregular. A ſeizure general and undefined muſt 
neceſſarily be a ſeizure of the whole property ; if it were not, 
what other line could be drawn? So an entry upon an eſtate 
generally is an entry for the whole ; and if it be for leſs, it ſhould 
be ſo defined at the time; The caſe however does not reſt on 
this obſervation ; for we collect from ſubſequent acts of the 
lord, which are unambiguous, what his idea was when he did 
' ſeize : for he made an abſolute grant of the whole of this property 
to the defendant, his heirs and afligns for ever, taking a fine of 
692 J. on his admiſſion, Then I am bound to ſay that the lord 
entered as for an abſolute forfeiture. And as this is a proceeding 
where the moſt ſtrict regularity is neceſſary in all its parts, we 
are warranted in ſaying that here was no ſeizure binding on the 
/ parties. Another point was made, which, if ſuſtainable, would 
alſo give a right to the lord; the ſuppoſed forfeiture which ac- 
crued by reaſon of the fine levied in the thirty- firſt year of the 
late reign, the deed to declare the uſes of which, according to 
the caſe, comprehended the copyhold as well as freehold eſtates. 
How that fact was we are not ſufficiently appriſed: but I think 
that, if the deed to declare the uſes has not concluded the 
queſtion, we ought to infer that only the frechold property 
was included in the fine. This claim of the lord of the manor, 
and conſequently of the defendants who claim under him, de- 
pends on a clauſe in the eleventh ſection of the Supplement to 
Co, 
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Co. Copy, and on two caſes, I will obſerve in the firſt place 1789. 
that this Supplement to the Copyholder is not lord Coke's work; YO 
from whoſe hands it came I do not know; though I do not — 
mean to diſpute that part generally: But I think 1 can diſtin- again# 
guiſh the ſection cited from the preſent caſe. The words are, JI 
« If a copyholder levy a fine, &c. in ſuch caſe no acceptance of 
the rent, or act done by the lord, ſhall be available to make the 
eſtate again good.” This is ſaid to be one of the caſes which 
cannot be made good by this act of the lord. I admit that the 
act of the lord there referred to, and acts of that fort, will not 
make the eſtate good again ; becauſe acceptance of rent is of an 
ambiguous nature: the poſſeſſion of the tenant may remain, 
though his former eſtate was gone; and there the rent may be 
accepted from him under a tenancy from year to year, There- 
fore an act of that kind ſhall not be binding on the lord as a 
waver of the forfeiture. But that ſome acts done by him ſhall 
operate as a waver cannot be diſputed; they do not operate as a 
new grant, but admit the tenant to be in of his old title, In 
Milfax v. Baker (a) it was held that “the lord by admitting a 
copy holder after a forfeiture diſpenſes with the forfeiture”, The 
word “ diſpenſes” is material, and ſhews that he does not grant. 
a new title. The caſe of admiſſion is only one inſtance ; but 
things of the ſame nature will have the ſame effect, and will 
ſhew that the lord diſpenſes with the forfeiture, and meant that 
the tenant ſhould ſtill continue in his tenancy, Now in this 
caſe the lord ſuffered near thirty years to elapſe without taking 
advantage of the forfeiture, and by ſeveral ſolemn acts in his 
court recognized the late Sir S. Heller as his tenant: It was 
firſt preſented that he died ſeiſed; then the lord required his 
heir to come in and be admitted as his tenant. Theſe are as ſo- 
lemn acts of recognition as the admittance of the copyholder, in 
the caſe in Levintz: and I do not think I am ſtraining that 
caſe, in ſaying that any act equally ſolemn on the part of the 
lord is ſufficient to preclude him from taking advantage of the 
| forfeiture. Then as to the ſtar. 9 Geo. 1. c. 29. it protects in- 
fants and femes coverts, who are not in a ſituation to- protect 
themſelves, declaring that their eſtates ſhall not be forfeited for 
not coming in to be admitted, and preſcribing the mode to be 
taken by the lord. But it is faid that at any rate the lord was 
entitled to take the five other ſhares: be it ſo; but then he 
ſhould have proceeded regularly to obtain poſſeſſion of that eſtate 
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1789, to which he was entitled; inſtead of which he has proceeded as 
— for a forfeiture of the whole, And here, as in proceedings of 
| — outlawry, which are „riciiſſimi juris, if there be any irregularity 
ps. it is ſufficient to overturn the whole proceedings. Another 
ground has juſt occurred to me, as an anſwer to the ſuppoſed 
forfeiture by levying the fine, upon which I only hazard an 
opinion, I do not ſee why the ſtatute of limitations (a), which 
operates as a bar to other rights of entry after twenty years, 
ſhould not bar the lord in this caſe, It ſeems to me that he 
ſhould have availed himſelf of his right of entry within twenty 
years. However on this ground I give no poſitive opinion: but 
clearly on the other grounds the plaintiff is entitled to recover, 
ASHHURST, J.— The courts have always leancd againſt for- 
feitures, which are odious in the law. In this caſe the general 
right of the heirs at Jaw of Sir S. Hellier ſtands confeſſed, and 
the only queſtion is on the grounds made by the defendants to 
prevent that right from attaching, It appears that the lord en- 
tered as for a forfeiture; therefore he elected to take under that 
title at the time, and he cannot now reſort to another becauſe he 
finds that that will not bear him out. He claimed under a title 
ariſing from the default of the heirs coming in, and under that 
idea made a general ſeizure ; he did not affect at the time to ſeize 
quouſque : now it is admitted that he had no right to ſeize as 
for a forfeiture on that ground without a ſpecial cuſtom, 
which does not exiſt in this caſe. If it had reſted on the ſeizure 
| alone, I think it might have been explained by other acts of 
the lord: but his ſubſequent acts clearly prove that he meant 
to ſeize abſolute y, for he afterwards made a grant of the eſtate to 
the defendants and their heirs. This is ſtated on the rolls of 
his court, and it negatives the idea that he meant to ſeize guou/- 
gue. With reſpe& to the forfeiture by the fine which was le- 
vied in the late reign, it ſhould have been preſented at his 
court as a forfeiture; for the lord was not bound to take 
advantage of the forfeiture: and here there does appear ſuffi- 
cient on the rolls of the court to ſhew that the lord had waved 
it. The admittance of a copyholder afterwards would clearly 
have been a waver, and any act equally ſolemn will operate in 
the ſame manner. 5 
BULLER, J.— The queſtion, reſpecting the ſeizure for the 
heirs not coming in to be admitted, has been ſo fully diſcuſſed 
by my lord, that I ſhall only add my aſſent to what has been 
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ſaid. But as to the fine, two queſtions ariſe, independently of 
thoſe which have been already obſerved upon. The firſt is, 
whether the fine did in fact extend to the copyhold eſtate? and 
ſecondly, if it did, what effect it had? With reſpe to the firſt 
I am not ſatisfied that it did: and if the caſe had reſted on 
that point, I ſhould have been deſirous of having it aſcertained 
on another trial; for it does not follow that, becauſe the deed 
to declare the uſes comprehended a greater number of acres 
than the amount of the freehold eſtate, the copyhold was in- 
cluded in the fine. But, ſecondly, ſuppoſing it was, the fine, 
as to the lord, was void. It is laid down in the caſe of a for- 
feiture that nothing removes the eſtate out of the tenant, but 
the lord's ſeizure. Gib. Ten. 247. Here the lord never did 
ſeize for that forfeiture; therefore the fine was void as againſt 
the lord, becauſe the copyholdec continued in poſſeſſion after- 
wards. Saffyn's caſe, 5 Co. 123. Fermor's caſe, 3 Co. 77. and 
Margaret Poager's cale, 9 Co. 104. The paſſage in Supp, zo 
Co. Cop. . 11. and the didum of Treby Ch. J. in Eaftcourt 


v. Feekes, muſt be underſtood as applicable only to thoſe caſes 


where the fine deſtroys the eſtate. Another inſtance there put 
is of a feoffment with livery ; but that is where there is a tranſ- 
mutation of poſſeſſion. And if there be a tranſmutation of poſ- 
ſeſſion either by a fine or feoffment, it diveſts the lord's right, 
becauſe it gains a fee ſimple to the perſon to whom it is made 
or levied. But that is not ſo where the poſſeſſion continues, 
which is the preſent caſe, It is like the caſe of a mortgagor 
levying a fine, and continuing in poſſeſſion, which is no bar to 
tha mortgagee {a). So where a tenant in ancient demeſne le- 
vied a fine, it did not extend to the lord, and the reaſon given in 
Plowden (b) is, ** becauſe he claims no title or right to the 
land at the time of the fine levied, but to his ſeignory and 
ſervices iſſuing out of the land.” Beſides there is great weight 
in my lord's laſt obſervation, that at the diſtance of more than 
twenty years the lord could not enter for a forfeiture, There 
is alſo another anſwer to this point: no lord can take advan- 
tage of a forfeiture, but he who is lord at the time of the for- 
feiture incurred, except only in the cafe put in Co. Cop. Supp. 
where the act of forfeiture deſtroys the eſtate : but here the 
eſtate was not deſtroyed, 


(a) 1 Yentr. 82. 1 Lev. 272, 2 Jex. 482. (% Picaud. 370. 
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Where a bill 
of exchange 


was drawn by - 


defendant 
and others on 


the defen- 


dant alone in 
favor of a fic- 
titious perſon 
(which was 
known to all 
parties con- 
cerned in 
drawing the 
bill) and the 
defendant re- 
ceived the 
value of it 
from the je- 
cond indor- 
ſer, it was 
held that a 
bong fide 
holder for a 


valuable con- 


ſideration 
might reco- 
ver the 
amount of it 
in an action 
againſt the 


acceptor for 


money paid, 
or money had 
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Grose; J.—declared his aſſent to the opinion of the Chief 
Juſtice, and alſo to that of Mr. Juſtice Buller on the two laſt 


points, NT; 
Poſtea to the plaintiff, 


Tarroc k and Another againſt Harnis. 


HIS was an action on the caſe; the firſt count in the 
declaration ſtated, that the defendant and others on 6th. 
April 1788, drew a bill of exchange on the defendant in favor 
of Grigſon and Co. or order for 512 J. 4. payable three months 
after date, which the defendant accepted; and that Grig/on 
and Co. indorſed it to Lewrs and Potter, who indorſed it to the 
plaintiffs. The 2d count ſtated it to be a bill drawn as above, 


_ payable 0 certain perſons trading under the firm of Lewis and 


Potter, or order, and indorſed by Lewis and Potter to the plain— 
tiffs. There were alſo other counts for money paid by the 
plaintiffs to the defendant's uſe ; money had and received by the 
defendant to the uſe of the plaintiffs ; and on an account ſtated, 
Plea the general iſſue. 

On the trial at the Guilaball Sittings after Michaelmas Term 
before Lord Kenyon, the plaintiffs gave in evidence the bill as 
ſtated in the firſt count, which was dated from Nottingham. 
Daniel Lovell a witneſs was then called, who ſwore that there 
was at the time of drawing the bill a houſe of trade at Nottingham, 
carried on under the firm of Harris, Harris, and Plant, and that 
the defendant was one of the partners of ſuch houſe, and that 
the defendant alone alſo carried on buſineſs in Mood. ſtreet, and 
reſided in London. He alſo proved that the bill, as well as the 
fignature of the drawers and acceptor, was the hand-writing of | 
the defendant ; that he had heard the defendant ſay, that he 
drew the bill payable to the houſe of Grig/on and Co. at the 
requeſt of Potter; and that he (the witneſs) believed and un- 
derſtood that when the defendant drew the bill, he (the de- 
fendant) did not know, either the one way or the other, whe- 
ther there was ſuch a mercantile houſe as that of Grigſon and 
Co. Benjamin Fuller, a witneſs, was then called by the plain- 
tiffs, who ſwore that he had heard the defendant ſay, that he 
ſhould not pay the. bill, unleſs other bills of exchange with 
other fictitious indorſements on them were paid; that if cer- 
tain perſons, called Grib/on and Fohnſon, and other perſons, on 
whom bictitious bills of exchange were drawn, ſhould pay, he 

| the 
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the defendant would pay the within mentioned bill ; but that 
he the defendant would not pay the ſame for the preſent, and till 
the matter was decided; that the converſation paſſed a day or two 
before the bill became due; that the indorſement of Grig/on 
and Co. on the bill was a fictitious indorſement, and that the 
defendant had ſaid before the bill became due, that the houſe 


of Grig/on and Co. was a fictitious houſe, but the defendant did not 


ſay that he knew that the houſe of Gr/g/on and Co. was a fictitious 
houſe at the time he drew the bill. The plaintiffs then called Mat- 
thew Hancock, who ſwore that he lived at Nottingham ; that there 
is no ſuch houſe as that of Gr:z/on and Co. there, nor in any other 
part of this kingdom, that he (the witneſs) knows of, but that 
there may be ſuch a houſe ſomewhere. Two other witneſſes (one 
living at Nottingham, the other a diſcounting clerk at the Bank) 
proved to the ſame effect as Hancock. Samuel Purſhw a clerk to 
Lewis and Potter then ſwore, that the indorſement of Lewis 
and Potter on the back of the bill was in the hand-writing of 
one of the partners of the houſe of Lewis and Potter, and that 
they received the bill from the defendant, and delivered it to 
the plaintiffs ; that the value of the bill was paid to the houſe of 
Lewis and Potter by the plaintiffs in draughts on bankers, which 
draughts wereafterwards paid in cath ; and that the defendant had 
credit given him in account with the houſe of Lewtis and Petter 
for the value of the bill, | 

To this evidence the defendant demurred. 

This demurrer was argued by the defendant's counſel in laſt 
Hilary Term; but owing to the weight of buſineſs the argu- 
ment by the other fide was poſtponed till this term. | 


Shepherd, in ſupport of the demurrer, contended that the 


evidence did not ſupport any part of the declaration. The firſt 
count is on a bill of exchange, payable to Grigſon and Co. which 
the declaration alleges was indorſed by them. Now this in- 
dorſement is a material allegation, and it is not pretended that it 
is proved. Eaſt v. Eſington. Salk. 130. 2 Ld. Raym. 810. 
and 7 Mod. 86. It has indeed in ſome caſes been doubted what 
is ſufficient proof of indorſement, as in Hankey v. Wilſon (a): 
but in all the caſes it has been held neceſſary to be proved. If 
it be contended that any part of this laſt caſe is againſt the ge- 
neral rule, it is ſufficient to ſay that in Smith v. Cheſter (5), (in 


which the caſe in Sayer was cited and relied on) it was held in- 


diſpenſably neceſſary to prove the hand- writing of the firſt in- 


(a) Say. 223. (4) Ante 1. vol. 654. 
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dorſer in an action agaiaſt the acceptor. There is indeed a caſe 
of Stone v. Freeland (a), in which Lord Mansfield is ſuppoſed 
to have ruled otherwiſe: but that is materially different from 
the preſent caſe; for it went on the ſpecial undertaking of the 
acceptor, who expreſsly promiſed to pay at the time the holder 
diſcounted the bill (5). Atall events, if it ſhould be ſuppoſed to 
militate againſt this doctrine, that was only a ai,, prius deciſion, 
and prior to the caſe of Smith and Cheſter. The ſecond count 
is equally negatived by the evidence; for it is there ſtated that 
the bill was payable to Lewis and Potter, and indorſed by them; 
whereas the evidence applies to another inſtrument, namely, to 


a bill payable to Grigſon and Co. If the parties had intended 


that the bill ſhould in fact be payable to Lewis and Potter, 
though made nominally payable to other perſons, it ought to 
have been.averred in the declaration that the bill was drawn in 
favour of Lewis and Potter, trading under the firm of Grig ſon 
and Co., on which fact the jury might have exerciſed their 
diſcretion, But here alſo the argument on the firſt count 
applies; for a regular indorſement by the payees was ne- 
ceſſary to be ſtated and proved; and ſuch an indorſement as 
is valid in law and would bind the indorſer. Now here the 
indorſers could not be bound, becauſe there were no ſuch per- 
ſons in exiſtence : and if they did exiſt, then there is no evi- 
dence of their indorſement. Again, the perſons indorſing this 


bill were guilty of a forgery. In Anne Lewis's caſe (c) it was 


held that forging the name of a non-exiſting perſon to a letter 
of attorney was felony within the 2 Geo. 2. c. 25. And it is 
no anſwer to the charge of forgery to ſay, that there was no /þe- 


cial intent to defraud any particular perſon, becauſe a general 


intent to defraud is ſufficient to conſtitute the crime: For if a 
perſon does ſuch an act, the probable conſequence of which is to 
defraud, that conſtitutes a fraudulent intent in the eye of the 
law, Here the making of a falſe indorſement has actually de- 
frauded the holder of the bill, by depriving him of one of his 
ſuppoſed ſecurities. This then being a forgery, the plaintiffs 
could not recover, becauſe they could not make title through 
the medium of a felony in another. A felony contaminates a 
tranſaction, and the civil remedy is completely merged in it by 
the policy of the law to prevent crimes as much as poſſible 


(a) Sittings after Eaſter 1769, at Guilaball. the cauſe. 
(5) This was afterwards aſſented to by (e) Foft. Cr. L. 116. 
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from paſſing unpuniſhed. If the caſe of Peacock v. Rhodes (a) 
'be cited on the other fide, where a bill of exchange which had 
been regularly-indorſed by the firſt payee, and afterwards ſtolen, 
came bond fide into the hands of the plaintiff, on which he re- 
covered againſt the drawer; it is ſufficient to ſay in anſwer that 
all the indorſements (except the firſt) are perfectly immaterial in 
making a title againſt the drawer or acceptor, becauſe the hol- 
der may ſtrike out all the others, and reſt upon that alone. 
Neither can the plaintiffs recover on the general counts; for 
there is no immediate privity between theſe parties as there is 
between indorſer and indorſee, or between drawer and acceptor, 
on account of which privity the law raiſes a promiſe as between 
thoſe perſons. But here there is no connection between the 
parties except through the medium of the bill: if therefore the 
action cannot beſupportedon the bill irſelf, it cannot be ſupported 
at all, Suppoſe A. borrow money of B. to lend to C.; B. cannot 
recover back from C. the money lent, becauſe no contract ariſes 
between them even by implication. It would be to no purpole to 
ſay that a party ſhould not recover on a ſpecial count on a bill, 
if he were permitted to recover the amount of it on the general 
counts. This is very diſtinguiſhable from the caſe of Grant v. 
Vaughan (b), where a bill payable to ſhip Fortune or bearer had 
been loſt, and afterwards came into the hands of the plaintiff for 
a valuable conſideration; becauſe there the plaintiff, according to 
the very tenor of the bill, had a title merely as bearer : but this 
being a bill payable to order, the holder cannot make title ac- 
cording to the tenor of it, except through the medium of the 
indorſement: in the one caſe the bill paſſes by delivery alone; in 
the other it is alſo neceſſary that there ſhould be an indorſement. 


This diſtinction between notes payable to order or to bearer + 


was recognized by Mr. J. Vilmot, in the laſt mentioned caſe. 
The doctrine laid down in Smith v. Cbeſter (e) will be alto- 
.gether nugatory, if the indorſee can recover upon the common 
counts, when he cannot prove the hand-writing of the firſt in- 
dorſer, which was declared in that caſe to be abſolutely neceſ- 
ſary in an action againſt the acceptor, although it appeared that 
the indorſement was upon the bill at the time it was preſented 
for acceptance. { To a queſtion from the Court, whether if a 
bill were made payable to the Pump at Aldgate or order, it might 
not be recovered upon as a bill payable in effect to the bearer ?] It 


(a) Dozegl. 611. (6) 3 Bur. 15 16. te) Ante 4 vol. 654. 
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1789. was anſwered that there was a diſtinction, where a bill was 
—” made payable on the face of it to an inanimate thing, and 
TarLocx where it was made payable. to a perſon ſuppoſed to be in exiſ- 
_ tence; for in the former cale no additional credit was conferred 
upon the bill ; whereas in the Jatter, the indorſement of that 
ſuppoſed payee is calculated to hold out falſe colours to the 
world, by making perſons who take the bill believe that they 

have an additional ſecurity for their money. 

Wood, who argued in this Term for the plaintiffs, admitted 
the general rule, that it was neceſſary in an action againſt the 
acceptor to prove the hand-writing of the firſt indorſer on a bill ö 
of exchange, and therefore he abandoned the firſt count; but 
contended that the plaintiff was entitled to recover either on the 
ſecond, or on the general counts. The ſecond count is ſuffi- 
ciently proved by the evidence; for in ſtating an agreement or 
a deed in pleading, it is ſufficient to ſtate the legal operation of 
it, though there may be a verbal variation between that and the 
inſtrument itſelf, Now according to the legal operation of this 
bill, it could not be payable to Grzg/on and Co, becauſe there 
were no ſuch perſons in exiſtence : then it muſt take effect as 
nearly as poſſible, by being conſidered as payable to Lewis and 
Potter, the next payees, at whole requeſt, and to whom, it was 
drawn and delivered. It was objected that, as it appeared that 
a felony had been committed in this caſe, by indorſing the name 
of a fictitious perſon on the bill, the plaintiffs could not recover, 
becauſe no perſon could make a title through the medium of a 
felony. But the propoſition is not true to ſuch an extent: it 
is true, indeed, that a civil action cannot be maintained where 
the cauſe of action is grounded wholly on an act of felony ; as 
if one ſteal a horſe or money, the owner cannot maintain trover 
or money had and received againſt him, becauſe the civil re- 
medy is merged in the felony. But the rule only extends to 
thoſe who have committed the felony; and it does not appear 
that Lewis and Potter, or Harris, either committed the felony, 
or even knew at the time that the bill was indorſed with the 
names of fictitious perſons. If the propofition could have held 
to the full extent contended for, the caſe of Peacock v. Rhodes 
(a) could not have been determined as it was; for there the 
holder of the bill, though he was an innocent purchaſer for a 
valuable conſideration, like the preſent plaintiffs, derived his 
title to it through the medium of a felony : but in this caſe a 


(a) Dexgl, 611, 
neceſſary 


IN THE TWENTY-NINTH YEAR OF GEORGE III. 179 


neceſſary ingredient of the felony was wanting, namely, that 1789. 
the indorſement was made with intent to defraud. But at any YY 
rate the plaintiffs may recover on the general counts, either for Terres 

| 5 1 , againſt 
money had and received, or money paid. It is admitted that Haxzts. 
an indorſee could maintain ſuch an action againſt his immediate 
indorſer, becauſe of the privity between them. Now here 75 
there is a privity between the defendant and every perſon to ; 
whom the bill ſhall come for a valuable conſideration; for the 
nature of the acceptance is to pay to any perſon who ſhall be the 
bond fide holder of the bill. It is expreſsly ſtated that Lewis and 
Potter did receive the money from the plaintiffs, and that that 
very ſum was carried to the account of the defendant: then it 
became money paid to' his uſe, It was alſo money had and re- 
ceived to the uſe of the plaintiffs by the defendant, for he has re- 
ceived ſo much money for which he has not paid any confidera- 
tion, if he is not liable .to be ſued on the bill; and the plain- 
tiffs have paid ſo much money which has been carried to his 
account. It is further to be obſerved, that the defendant is the 
drawer as well as the acceptor of the bill in queſtion ; and, as 
he has not pleaded in abatement that there were other perſons 
concerned with him in drawing the bill, he is liable in this ac- 
tion in the character of drawer. In Hodges v. Steward (a), it 
was held that, as againſt the drawer of a bill of exchange, the 
payee may maintain a general action of indebitatus a//umpjit, for 
money had and received to his uſe : and it is the ſame thing 
whether the drawer received this money through the medium 
of Lewis and Potter, or immediately from the plaintiffs, for 
Lewis and Potter may be conſidered as the ſervants of the 
drawer. And what was ſaid by Lord Meansfeld in the caſe of 
Stone v. Freeland applies very ſtrongly here, namely, that the 
drawer by his own act enabled Lewis and Potter to circulate 
the bill and raiſe money on it, In Grant v. Vaughan (5) it was 
clearly held that the bong fide holder of a bill payable to 
bearer might maintain an action for money had and receiyed 
againſt the drawer ; and this may be conſidered as a bill payable 
to bearer. And again in Moſes v. Macferlan (c), the Court 
laid it down as a principle that, if the defendant cannot in con- 
ſcience retain the money which he has received, he ſhall be li- 
able to refund it to the party entitled in an action for money had 
and received. | 62 
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Shepherd in reply. As to the ſecond count, this cannot be 
conſidered as a bill payable in its legal operation to Lewis and 
Potter, ſince that would be to give it an effect directly contrary 
to the words of it. It purports on the face of it to bedrawn in 
favour of a real and a different houſe from that of Lewris and 
Potter; and cannot be compared to a bill which on the face of 
it appears to be drawn in favour of an ideal payee, A bill 
drawn payable to 4. can never be conſidered as a bill pay- 
able to B. And if it had been ſo intended by the parties ori- 


ginally, it ſhould have been alleged in the declaration to be a 


bill payable to B. trading under the firm of A., which fat 
might have been tried by the jury. In Peacock v. Rhodes the 


plaintiff did not derive his title through the medium of a 


felony at the trial; for it was only neceſſary for him to 
prove the hand- writing of the defendant and the firſt in- 
dorſer, neither of which were forged. Then as to the general 
counts, they cannot help the holder; for he can only recover, 
if at all, upon the bill. The only contract which can be proved 


between theſe parties neceſſarily ariſes through that medium: 


and that contract can only legally be proved through the in- 
dor ſement of the payee. The caſe of Grant v. Vaughan only 


ſhews that the drawer of a bill payable to bearer contracts to 


pay any perſon who ſhall be the legal holder of it at the time; 
and that is according to the very tenor of the inſtrument : but 
the acceptor of a bill payable zo order, by the ſame criterion, only 
undertakes to pay the contents to the order of the firſt payee. 
Then as to the caſe of Moſes v. Macferlane, it is as neceflary 
that the plaintiff ſhould be able to prove his right to receive the 
money by legal evidence, as that the defendant ſhould not un- 
conſcientiouſly retain it. 

BULLER, J.—ſaid, ſuppoſe A. owes B. 100 J. and B. owes 
C. 100 J. and the three meet, and it is agreed between them that 
A. ſhall pay C. the 100 J.; B.'s debt is extinguiſhed, and C. 
may recover that ſum againſt A. | 

Shepherd anſwered, that that goes on the ground af there 
being an expreſs promiſe, whereas this was an attempt to raiſe an 


implied one. 
Cur. adu. vult. 


Lord KEN VON, Ch. J. Nov delivered the unanimous opinion 


of the Court. After ſtating the record, and obſerving that the ne- 
ceſſaryß 


IN THE TWENTY-NINTH YEAR OF GEORGE 111. 


ceſſary inference which the jury would have made was that, at the 
time the bill was drawn, there were no ſuch perſons in exiſtence 
as Grig ſon and Co,, and that that fact was notorious to all the 
parties in the tranſaction, and particularly to the defendant in 
this cauſe, proceeded thus; On theſe facts, what the conſcience 
of the caſe is ao man living can doubt ; for it is extremely clear 
that the defendant, who is now called upon to pay this bill, has 
received the value of it, and therefore ought in conſcience 
to account for it. The Court are not called upon, and 
therefore they anxiouſly forbear, to decide a queſtion alluded to 
in the argument, namely, whether the perſon who indorſed the 
names of Grig ſin and Co. was or was not guilty of felony. 1 
am not clear that the concluſion, which has been drawn, that 
it was not meant as a fraud on any one, is the right one: for 
though the names of Grig fon and Co. might not be known, yet 
the holder of a bill takes it on the credit of thoſe whoſe names 
appear upon it, to either of whom he may reſort for payment. 
And if that were the only ground of defence to which the per- 
ſon indorſing the names of Grip /on and Co. could have recourſe 
on a criminal proſecution, I do not know whether it would 
ſerve, But upon this we give no opinion ; it will be ſufficient 
to decide it when the queſtion ſhall ariſe, At preſent this is 
only a civil right which is put in queſtion on this record; in 
deciding which we do not wiſh to have it underſtood that we 
mean to break in upon the rule as applicable to caſes in general ; 
for, generally ſpeaking, there is no doubt but that the indorſee 
of a bill of exchange, payable to order, muſt in deriving his 
title prove the hand-writing of the firſt indorſer. But this 
deciſion proceeds on the ſpecial circumſtances of the caſe, 


namely, that the defendant at the time of entering into this 
engagement knew that there were no ſuch perſons as Grig ſor \ 
and Co. and therefore that in point of formal derivation of title, 
that, which is uſually done, could not be done in this caſe. It is 


clear that many inſtruments may be enforced contrary to the 
wording of them; as if B. tenant for life of C. (a), and he in 
the remainder or reverſion in fee, having ſeveral eſtates in the 
ſame land, join in the ſame leaſe by deed, during the life of C. 
it ſhall be conſidered as the leaſe of B. and confirmation of him 
in the reverſion or remainder ; and after C's deceaſe, it is the 
leaſe of the remainder man and the confirmation of B. But on 


(a) Co. Lit. 45 . 


the 


2 7 _ yy I prog 
2 oe TT > 
A -> 5 "ew — 2 | — 


- 
8 
. 
1? 
* 
- 

. 8 
_ 


192 
1789. 
— 


 TarLock 


agagn/t 
Har RIS. 


'3-S$.P. 
Qu. if a bill 
ſo drawn 1s 
not in its le- 


CASES IN EASTER TERM 


the firſt count of this declaration our opinion does not proceed: 
neither is it neceſſary to ſay any thing on the ſecond ; though 
if it were neceſſary to reſort to that, I confeſs I have an opinion 
on it, But the counts on which the judgment of the court is 
given are thoſe for money paid, and money bad and received. It 
was decided in Lord Raymond's (a) time that a general indebita- 
tus a ſumpſit might be maintained to recover money for the value 
of a bill of exchange which was not paid : it is true indeed that 
in that caſe the bill was drawn payable to bearer ; and that doc- 
trine was afterwards conſidered in the caſe of Grant v. Vaughan, 


and confirmed by each of the judges of this Court. Here the 


Chief Juſtice read a manuſcript note of that caſe, which was 
fuller than the report of it in Sir F. Burrow; in which Yates, ]. 
ſaid giving ſuch a bill is, as it were, an aſſignment of ſo much 
property, which becomes money had and received to the uſe of 


the holder of the bill.” Now on that doctrine my opinion is 


grounded in the deciſion of this caſe, For here the defendant, 
being a debtor to the houſe of Lewis and Potter, drew a bill 
which he delivered to them, and drew it in terms which could 
not be proved in a formal manner: he was not only privy to 
the tranſaction, but the very negotiator of it; and by drawing 
it, he put himſelf in a fituation to pay what he was in con- 
ſcience bound to pay; therefore it was an appropriation of ſo 


much money to be paid to the perſon who ſhould become the 


holder of the bill. In making this deciſion we do not mean to 
infringe a rule of law, which is very properly ſettled, that a 
choſe in action cannot be transferred: but we conſider it as an 
agreement between all the parties to appropriate ſo much property 
to be carried to the account of the holder of the bill; and this 
will ſatisfy the juſtice of the caſe, without infringing any 1ule of 


law. | 
Judgmeat for the plaintiffs. 


fa) Ward v. Evans, 2 Id. Ray. 930. 


VERE and Others, age Lewis and Another, 


HIS caſe ſtood next in the paper to that of Tatlocł v. 
Harris; but the Court thought it not to be diſtinguiſhed 


gal operation from it, and gave judgment for the plaintiffs without argument. 


payable to 


Bearer, and may be declared on as ſuch ? The acceptance of the drawee is primã facie evidence of his having 


©  effefts of the drawer in his hands. 


In 


IN THE TWENTY-NINTH YEAR OF GEORGE III. 


In this caſe the firſt count tated the bill of exchange to be 
drawn by Liveſay and Co. on the defendants in favour of Lau- 
rence Aſhworth, and by him indorſed to the plaintiffs: the 2d 
count ſtated it to be a bill payable to bearer ; the zd payable to 
the order of the drawers, and by them indorſed to the plaintiffs ; 
with the money counts. 

Ruſſel, for the defendants, attempted to diſtinguiſh this from 
the former caſe, by obſerving that here was no evidence that in 
point of fact they received any value for the bill, and therefore 
they could not be liable on the money counts: and alſo that 
here was ſtrong evidence to ſhew that the defendants were con- 
cerned in the forgery of the name of the firſt indorſer. But 

The Court ſaid that the mere circumſtance of the defendants 
accepting was evidence that he had received value from the 
drawers, and that on the demurrer to evidence the Court might 
draw the ſame inference that the jury would have drawn. And 
that the latter circumſtance did not vary the queſtion. 

Lord Kenyon, Ch. J. AS$HHURST J. and BULLER, J. rbought 
that the plaintiffs might recover on the ſecond count, which 

ſtated that the bill was drawn payable to bearer. 


Judgment for the plaintiffs, 


LS 


' * 


BeLk- againſt BROADBENT and Wife. 


HIS was an action of treſpaſs and falſe impriſonment; 


to which the defendants pleaded a juſtification, ſtating. 
that on the 8th of April in the 28th year, Fe. a bill of Mid- 
dleſex was ſued out of the court of B. R. the ſaid court then 


and ſtill being at Weftminfter, &c. at the ſuit of the defendants, 
indorſed for bail for: 200 J. by virtue of an affidavit of the cauſe 


of action of the defendants filed in the court, &c. upon which 


writ the plaintiff was arreſted, Sc. To this plea there was a 
ſpecial demurrer, becauſe no cauſe of action was ſhewn for which 


the plaintiff was liable to be arreſted; and becauſe the writ was 


ſued out on the 8th of April, when the Court were alleged to 


be ſitting, whereas the Sth April was in the vacation. 
TLamle, for the demurrer, admitted that this would have been 


a good plea by the officer who arreſted, becauſe he is bound to 


execute the proceſs of the Court, and therefore the writ alone is 


Friday, 
May, 8th. 


A defendant 
in an action 
for falſe im- 
priſonment, 
pleading a 
juſtification 
under meſne 
proceſs ſued 
out by him 
in a cauſe in 
which he was 
plaintiff, may 
ſtate that 
the writ 
iſſued upon 
an affidavit to 
hold to bail, 
without ſet- 


ting forth 


the cauſe of 
action. And 
if the writ be 
pleaded as 
ſued out on a 
day between 


the eſſoign day and the firſt day of term, and there be a ſpecial demurrer for that cauſe, the obj ection 


will not prevail, though the court do not fit in fact till the guarte die poſt 
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a ſufficient juſtificatian for him: but inſiſted that, as the de- 
fendants were the perſons at whoſe ſuit the plaintiff was arreſted, 
they muſt know the cauſe of action, and ſhould have ſhewn it. 
The practice of pleading the cauſe in all caſes where the action 
is brought againſt the party, at whoſe ſuit the plaintiff is ar- 
reſted, is a ſtrong argument to ſhew what the law is. In Britton v. 
Cole (a), the writ of execution was held a ſufficient juſtification 
to the officer in treſpaſs againſt him by the party whoſe goods 
were taken; but it was faid that the plaintiff in the original action 
mult ſhew the judgment as well as the execution. Then as it 
is neceſſary in the one caſe to ſhew the judgment, which is the 
foundation of the execution; it is alſo neceſſary in the other to 
ſhew the cauſe of action, which warranted the arreſt. There 
is alſo a diſtinction between an irregular and an erroneous 
judgment, as to the party himſelf at whoſe ſuit it is obtained: 
the latter is a ſufficient juſtification, but not the former, becauſe 
it lies within his knowledge. Philips v. Biron, 1 Str. 50g. and 
Parſons v. Lloyd, 2 Bl. Rep. 845. Secondly, the writ was ſued 
out on the 8th of April, which the Court are bound to take 
notice was in the vacation time, when they were not fitting. 
Eftwick v. Cooke, 2 Ld. Raym. 1557. Hart v. Weſton, 5 Burr. 
2586. and Atkinſon v. Anderſon (b). E. 25 G. 3. B. R. 

Mood, contra. It was not neceſſary for the defendants to 
ſtate more in their juſtification than the affidavit to hold to bail, 
and the writ which was ſued out in conſequence of it: other- 
wiſe, whenever a defendant, who has been held to bail, obtains 
a verdict, he may in all caſes maintain an action of falſe impri- 
ſonment againſt the plaintiff in the original ſuit. If there be 
no cauſe of action, the party arreſted has another remedy, namely, 
an action on the caſe for maliciouſly holding to bail. And that 
ſhews that the preſent action cannot be ſupported ; for co/e will 
not lie, where treſpaſt will. Shewing the affidavit to hold to 
bail, on which the writ iſſued in this caſe, is equivalent to ſhew- 
ing the judgment, on which a writ of execution iſſues. Nor 
can. it be neceſſary to ſtate the cauſe of action; becauſe it could 
not be traverſed, even if it were ſtated. In anſwer to the ſecond 
objection, the Court will take notice that the writ was ſued out 
after the Eſſoign day of the term, which happened on the 6th of 


April, when the Court are ſuppoled in law to be fitting. And 


it is immaterial whether it was zrregu/arly ſued out or not, be- 
cauſe it is good until it is ſet aſide for irregularity. 
(4) Salk. 408. | out on the zd Nowember 1784, the Court 


(6) That was debt on a bail bond; and | ben being held at Weminſter; which on 
the declaration ſtated chat the writ was ſued | ſpecial demurrer was held ill. 


"i Lambe, 


IN THE TWENTY-NINTH YEAR OF GEORGE III. 185 


'  Lambe, in reply, faid the Sitting of the Court means in full 4289 |. 
term, and not the Effoign day, when it is notorious that they oe | 
never lit. againſt 
Lord Kenyon, Ch. I rere! is no ground for either of the BOhονααe 
objections. Firſt ; if a party be arreſted without any cauſe of ac- 
tion, he has his remedy by an action on the caſe for maliciouſly 
holding him to bail. But it is incomprehenfible to ſay that a 
perſon ſhall be conſidered as a treſpaſſer who acts under the pro- 
ceſs of the Court. As to the other, there is no doubt but that 
in the eye of the law the eſſojgn day is for many purpoſes the 
firſt day of the term: the guarto die poſt is only an indulgence. 

| ASHHURST, J. of the fame opinion. 


Bur IIR, J.— The firſt objection has been over-ruled in ſeveral = 
caſes, particularly the Trematon one (a), which I argued ; and 1 
that was decided on the ground that the original cauſe of ac- _ 1 
tion was not traverſeable. That was a much more favourable be 
caſe than the preſent, becauſe it came from an inferior court : one | = 
objection which I there made was, that the cauſe of action was ” 

not ſet forth in the plea, nor was it ſtated that the plaintiff became 1 
indebted within the juriſdiction of the court; and if he did not, the # 
whole was coram non judice. From that time to the preſent it {3 
has been conſidered to be unneceſſary to ſtate the cauſe of action. [5 
With reſpe& to the ſecond objection, which is founded upon a 1 
fiction, any other fiction is ſufficient to over- rule it. Though 1 
in point of fact we know that writs do iſſue in vacation time, |; 


yet that difficulty is obviated by teſteing them in term time. 


So on the other hand though the courts do not actually fit on 15 
the Eſſoign day, yet in law it is conſidered as the firſt day of the Y 
term. | A 
Grose, J. afſenting, | i 
Demurcer over-:uled. 1 

(a) Rowland v. Yeale and Others, Conop, 18. 1 
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Morgan inſiſted was bad on ſpecial demurrer, as not being 
according to the uſual form of ſuch pleas. 

Marryat, in ſupport of the plea, contended that, as s the de- 
fendant had ſhewn by his plea that the bill was abateable, and 
having prayed that it might be quaſbed, the Court would conſe- 
quently award it. A prayer of judgment in terms is not neceſſary, 
where the legal ect of it is prayed, Co. Ent. 320.413. Lev. 
Ent. 55. Herne, Ent. tit. Abatement, 10 Mod. 112. Regula 
placitandi 290. In pleading to the juriſdiction, the defendant 
concludes at his option, either by praying judgment whether the 
Court- will take further cognizance of the ſuit, or by merely 
ſuggeſting his own apprehenſion that the Court will not do ſo. 
That lands are pleadable only in a manor court is pleaded with 
one of theſe concluſions in zd Ir. Clericalis 8; and ancient 
demeſne is. pleaded. with the other in the very next page, 
So alſo pleas of privilege in abatement, (which may rank either- 
among pleas to the juriſdiction, or to the perſons of the defend- 
ants,) conclude with a ſuggeſtion that the court will not take 
cognizance, either with or without a prayer of judgment. 3 
Mor g. Mod. Plead. 19, 20. 21. 2 Brown's Ent. GO. It even 
ſeems enough to ſhew the -writ abateable, without praying 
judgment in any way. Co. Ent. 254. 271.: But however that 
may be, the authorities before cited ſhew that praying that the 
bill may be quaſhed is ſufficient. But | | 

« The Court (aid that in dilatory pleas the greateſt ocecion 
was required ; and that as the defendant had not in his plea of 
abatemeut complied © with the neceſſary forms, the plaintiff 
might take advautage of it on a ſpecial. demurrer ; and ad- 


judged 
5 uod reſpondeat ouſter. 


þ * WYOo KS i 1 nN 
Evans againſ} PROSs sk R. 


HIS was an action upon the caſe for work and labour, 
care and diligence,, as an attorney, with the common 
money counts, and the declaration was entitled of Hilary Term 
29 Geo. 3. » Pleas, firſt, non afſſumpſit ; 24ly, that the plaintiff 


A \ before a and at the time, of the plea ' pleaded was and till is in- 


debted to the defendant in a larger ſum than is due and owing 
It is no objection to a plea of ſet- off that the defendant has 


brought an action N the Plaintiff for the lame ſum in which the plaintiff tas paid the amount of 
the demand into cou. a * 2 u 
N from 
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from him to the plaintiff, ,, in 25 J. gs. on a promiſſory note 
of the plaintiff dated zoth July 1787, made payable to P. H. 
Cecil, and by him on the ſame day and year indorſed to the de- 
fendant, &c.; and in other ſums, &c. Replication (proteſt- 
ing that the plaintiff exhibited his bill againſt the defendant on 
Tueſday next after the morrow of All Souls in Michaelmas 
Term, in the 28th year, &c.; proteſting alſo that the indorſe- 
ment was made to the defendant, and that the ſeveral ſums by 
the plea ſuppoſed to be due to the defendant accrued and be- 
came due to him after exhibiting the plaintiff's bill,) That, 
notwithſtanding the defendant's plea, to wit, on Tueſday next 
after eight days of St. Martin, in Michaelmas 28 G. 3. the de- 
fendant brought an action in this Court againſt the plaintiff 
upon the ſame note, in which action and after the defendant's 


pleading in the preſent action, to wit, on Wedneſday next after. 


fifteen days of St. Martin, in Michaelmas 28 Ges. 3. the plain- 
tiff paid the amount of the note into Court, under a rule of 
Court; with an averment that the plaintiff was not at the time 
of the pleading in this action indebted to the defendant upon 
the ſeveral cauſes or conſiderations in his plea mentioned in any 


ſum exceeding 25/. 135. fo by him paid into court, Cc. in 


that action. 


To this replication there was a general demurter, and 
joinder. | 


Mcrgan, who was called upon to ſupport the replication, 


contended that the defendant could not bring an action on the 
note, and plead the fame note by way of ſet-off: and that, by 
the plaintiff's paying the amount of it into Court in that action, 
he had done away the defendant's ſet-off. But the defendant's 
plea is alſo bad, and may be taken advantage of on the demurrer 
to the replication. For it is not ſtated that the debt on the 
note, which is the ſubject of the ſet-off, was due and owing 
from the plaintiff to the defendant. at the time of exhibiting the 


plaintiff's bill. It's being a debt at the time of the plea pleaded 


is no anſwer to the plaintiff's demand. If ſuch a plea could be 
ſupported, the plaintiff would be deprived of thoſe coſts to 


which he was entitled when he brought this action; and per- 
haps the note may have been indorſed to the defendant after the 


action was brought for the very purpoſe of defeating it. 


| Lane, contra, cited Brown v. Baſkerville (a), to ſhew that 
the defendant might bring his action on the note, notwith- 


by (a) 2 Barr. 1229. 4 ; 
vor. III. 30 Go 
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1789. ſtanding his plea of ſet-off. And in ſupport of the plea, he 
wo reliedon the authorities of Sullivan v. Montague (a), and Rey- 
Evans molds v. Beerling (3). in which it was expreſsly decided that ac- 
W tio non goes, in every caſe, to the time of plea pleaded, not 


to the commencement of the action. And he obſerved in an- 
ſwer to the argument, that the note might have been indorſed to 
the defendant after the action brought, that it appeared on the 
record that the note was given in Fuly 1787, and on the ſame 
day and year indorſed to the defendant ; whereas this action was 
not brought till Hz. 29 G. 3. ſo that in this caſe the ſet-off was 
of a debt due at the time of bringing the action. | 
The Court were clearly of opinion that the replication was ill. 
on the authority of Brown and Baſterville; adding that, if the 
ſet - off were proved to the jury, and the defendant alſo ſueceeded. 
in his action on the note, the plaintiff in this action might 
bring an audita querela, or have ſome other remedy. But they 


wiſhed to look into the caſes cited in ſupport of the plea, 
On the next day BuLLen, J.—ſaid he had looked into the caſe 


of Reynolds v. Beerling, and found that it could not be ſupport- 
ed. One queſtion, which aroſe there, was whether a judg- 

ment could be pleaded by way of ſet-off pending a writ of 
error ; which the Court were of opinion might be done: and 
ſo. far. the jadgment was right. On the other point there ruled, 
namely, that a judgment recovered after the action was brought, 

and before plea pleaded, might be pleaded by way of ſet-off, 
perhaps the Court did not conſider the ſtrict law, ſo much as 
the juſtice, of the i But this 1 cannot be ſupported. 
On which 
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| on was given for the Plaintiff. 
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(2 Dougl. 108. 2 ö I contra, ſaid that as the writ of 


() ReynoLDs v. BrenLING. M. 25 
G. 3. B. R. 

Anf. Plea, ſet off on provaſes, and | 
alſo on a judgment recovered by defen- 
dant againſt the plaintiff after the action 
brought and before plea pleaded, Replica- 


tion, error pending on that judgment. To 


this there was a general demurrer and joinder. 
Shepherd, for the demurrer, inſiſted that 
the replication was no anſwer to the defen- 
dant's plea ; that the circumſtance of the 
writ of error being pending was no bar to 
the defendant's ſetting-off the judgment. 
—— ſupport of the plea he cited 8 


v. Montage. 


236„»„ «c to it. 


error was a ſuperſedeas to an execution, it 


.| ought to be ſo to every other mode of ob- 


taining the effet of the judgment. And 
contended that the plea itſelf could not be 
ſupported, becauſe it was not only con- 
trary to the ſettled mode of pleading, but alſo 
contrary to juſtice, for the plaintiff might be 
thus deprived of the coſts of the action to 
which he was entitled. And as to Sudiva 
Montague, the principal queſtion was, wne- 
ther the judge could certify after the cauſe 
was over. But 

The Court ſaid, on the authority of Salli 
van v. Montague, that the plea was good ; 


But 


IN THE TWENTY-NINTH YEAR OF GEORGE III. 


But leave was given to amend without payment of coſts, the 


Beerling. 


N EWLING 


again} FRANCIS. 


. defendant having been miſled by the doctrine in Reynolds v. 


HES E were iſſues to try the right of election of 

mayor for the borough of Cambridge. The firſt count 
ſtated the plaintiff's mode of election; that the names of all the 
common council of the borough preſent at the election ſhould 
be firſt written on ſeveral pieces of paper and laid upon the 
table; that the mayor and his aſſiſtants ſhould elect two alder- 
men to incloſe the names in balls of wax, and put the ſame in 
a box; that the mayor and his aſſiſtants ſhould alſo appoint one 
other alderman to take out one of the balls for the bench; and 
that the commonalty ſhould appoint a burgeſs to take out one 
other ball; and that the two whoſe names ſhould be incloſed in 
the balls ſo taken out ſhould chooſe twelve burgeſſes, that is to 
ſay, three for every ward within the borough ; and the twelve 
being firſt ſworn ſhould chooſe unto them ſix other burgeſſes, viz. 
two out of two of the wards, and two out of each of the others, 
and that thoſe eighteen burgeſſes ſo choſen and ſworn ſhould 
within an hour chooſe a mayor, bailiff, and counſellors of the 
borough. The ſecond count ſtated the defendant's mode of 
election; that the mayor and his aſſeſſors or counſellors ſhould 
elect one of the commonalty, and that another of the commo- 
nalty ſhould be elected by the commonalty, which two being 
ſworn ſhould elect twelve men of the commonalty, which 
twelve ſhould chooſe fix more of the commonalty, and thoſe 
eighteen in the preſence of the commonalty ſhould ſwear that 
they would chooſe a certain fit mayor to govern the town, four 
bailiffs, and four counſellors ; and that the two, who chooſe 
the twelve, ſhould not be part of the eighteen in the election; 
and that the eighteen ſhould chooſe the mayor, bailiffs, and 


counfellors of the borough. 


At the trial at Guildball, before Lord Kenyon, a ſpecial ver- 


dict was found in ſubſtance, as follows: Cambridge is à bo- 
rough by preſcription, by the name of the mayor, bailiffs, and 
burgeſſes of the borough of Cambridge. 


There has not been 


any one uniform and certain mode of election of the mayor, 
the borough, uſed and eſtabliſhe 
_ 


bailiffs, and counfellors, of 
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The procla- 
mation of 
James the Se- 
cond, in the 
Ath year of 
his reign, for 
reſtoring cor- 
porations to 
their ancient 
charters, &c. 
Operates 
(whenaccept- 
ed) as a grant 
of revival to 
ſuch of the 
old corpora- 
tions as had 
ſurrendered + 
their corpo- 
rate fran- 
chiſes to 
Charles the 
Second, (but 
which ſurren- 
ders were not 
enrolled) 
who had 
granted new 
charters ; 
and overturns 
ſuch new 
charters. 
The corpora- 
tion of Cam- 
bridge did 
accept and 
a& under the 
proclamation. 
When the 
mode of 
electing offi- 
cers is not re- 
gulated by 
charter or 
preſcription, 
the corpora- 
tion may 
make bye- 
laws to regu- 
late the elec- 
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1789. the borough from time immemorial : but it has from time to 
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time been ordered and ditected by bye- laws for that purpoſe 
made by the body at large. The verdict then ſtated a bye- law 
made in 18 Ed. 3. for the ele dion of mayor, bailiffs, and 
counſellors, as ſet out in the ſecond count of the declaration; 
which was followed till the 1oth of Elizabeth, when the bye- 
law preſcribing the mode of election, as ſtated in the firſt count, 
was made. This latter was uſed from that time till the grant- 
ing of the charter of 36 Car. 2., hereafter mentioned. It then 
ſtated that the corporation, by a deed of ſurrender, dated 11th 
November, in the 36th of Car. 2., granted and ſurrendered to 
the King all their powers, franchiſes, and liberties of or con- 
cerning the election of any perſons in the ſeveral offices of 
mayor, and ſeveral others: but no deed of ſurrender of any 
charters, franchiſes, or privileges, belonging to the corpora- 
tion, was enrolled of record before the granting of that char- 
ter. The verdict then ſet out the charter of Charles the Second; 
which, after reciting the above ſurrender, contained {inter alia 
a power of amoving any of the corporators by an order of Privy 
Council; a licence to purchaſe lands in mortmain, with a nor 
obſlante clauſe; and which directed that the mayor, c. ſhould be 
elected in the ſame manner as had been accuſtomed for twenty 
years paſt: which letters patent on the 12th January, in the 
36th of Charles the Second, were accepted. The verdict then 
ſtated that the mode of election of officers, which had been ac- 
cuſtomed within the borough by the ſpace of twenty years, pre- 
vious to and until the granting of the letters patent, further pre- 
vailed and was uſed in the borough until the 4th of James 2d; 
and that then James 2d. iſſued a proclamation, ſealed under the 
Great Seal, entitled, “a proclamation for reſtoring corporations to 
their ancient charters, liberties, rights and franchiſes ;”” and 
dated the 7th October, in the 4th year of his reign, which is as 
follows : the proclamation recited that ſeveral deeds of ſurrender, 
which had been lately made by ſeveral corporations within the 
kingdom of England and Wales of their charters, franchiſes, and 
privileges, were not yet recorded of inrolled, and that upon 
the proceedings and rules for judgments which had lately been 
had upon the quo warrantos, or informations in the nature of a 
quo warranto, judgments had not yet been entered upon tre- 
cord, notwithſtanding which new charters had been granted by 
Charles the Second and by Janes the Second, which deeds (be- 


ing 


' 
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ing not incolled or recorded did not amount to, or in law make, 
any ſurrender of the charters, franchilcs, or liberties therein men- 
tioned; and that ſuch of the ſaid corporations, againſt which 
cules forjudgmentshad been made, but no judgments entered upon 
record, were not diſcorporate or diſſolved; and that it was in his 
(King James's) power to leave ſuch corporations in the ſame ſtate 
and condition they were in, and to diſcharge all further proceed- 
ings and effects that might be of ſuch rules for judgments and deeds 
of ſurrender ; it was declared that, upon due ſearch and examina- 
tion it appeared, that the deeds of ſurrender made by the corpora- 
tion, of the ſaid cities and towns (except the corporations follow - 
ing, that is to day, Thetford, Nottingham, Bridgewater, Ludlow, 
Bewdley, Beverley, Tewkeſbury, Exeter, Doncaſter, Colcheſter, 
Wincheſter, Launceſton, Liſkeard, Plympton, Tregony, Plymouth, 
Dunwicb, St. Ives, Fowey, Eaſt Love, Camelford, Weſt Love, Tinta- 
gell, Penryn, Truro, Bodmyn, Hadleigh, L:/iwythell, and Saltaſh } 
were not inrolled or recorded in any of the courts; and that the 
rules for judgements had paſſed upon informations in nature of 
quo warranto againſt the corporations of ſeveral cities and 
towns, yet no judgments had been or were entered upon record 
upon any ſuch informations, (except againſt the City of Lon- 
don, Chefler, Calne, St. Ives, Poole, York, Thaxted, Langborn 
and Malmjbury) ; and alſo reciting that the King being reſolved 
to reſtore and put all his cities, towns, and boroughs in Eng- 
land and Wales, and alſo the Town of Berwick upon Tweed, in- 
to the ſame ſtate and condition in which they were in the late 
reign, before any deed of ſurrender was made of their charters, 
or franchiſes, or proceedings againſt them, &c. The King did 
publiſh, declare, direct, and require that the ſaid corporations, 
whoſe deeds of ſurrender were not inrolled, or judgment en- 
tered againſt them as aforeſaid, and the mayors, bailiffs, ſheriffs, 
aldermen, common councilmen, Ce. and all and every others 
the members of, or in, every of them reſpeQively, apon the 
publication of that proclamation ſhould take upon themſelves, and 
proceed, to att as a corporation, or body politic ; and where places 
were vacant by death, or otherwiſe, to make elections, conſtitute, 
and fill up, the ſame, notwithſtanding the uſual days and times 
of elections by the ancient charters and conſtitutions ſhould hap- 
pen to be paſſed ; and to do, execute, and perform, all and every 
matter and thing as they lawfully might and ought to have done, 
if no ſuch deeds of ſurrender, rules for judgment, or other pro- 
ceedings, Cc. had been had or made. And for the better 
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effeRing the ſaid intention, the King did by order, (made in 
Council, and under the Sign Manual) and did alſo by his pro- 
clamation (made with the advice of the Council) diſcharge, re- 


move and diſmiſs all and every perſon and perſons of and from 


all offices and places of mayors, bailiffs, &c. and all and every 
office and place, which they or any of them had or claimed only 
by charter, patent, or grant, from the late King, or himſelf, 


ſince the dates of the reſpective deeds of ſurrender, or rules for 


judgment (except ſuch corporations whoſe deeds of ſurrender 
were inrolled, or againſt whom judgment was eatered,) and that 
all and every ſuch perſon and perſons ſhould deliver up into the 
hands and cuſtody of the ſaid perſons thereby appointed, and 


intended to act, and execute the ſaid offices and places, all. and 


every the charters, records, books, evidences, and matters, con- 


cerning the ſaid reſpective corporations. And it was thereby 


further publiſhed and declared that the King had cauſed all and 
every the ſaid deeds of ſurrender, which could be found, to be 


delivered and put into the hands of the Attorney General to be 


by him cancelled, and returned to the corporations whom they 
concerned, and had alſo given to the ſaid Attorney authority, 
and he was thereby warranted and commanded, not only not to 
proceed to or enter judgment upon the ſaid quo warranto, &c, but 
to enter upon the reſpective records no/i proſequrs and legal diſ- 
charges thereof. And the King thereby publiſhed and declared 
his further grace and favor to the ſaid cities, corporations, &c. 
at any time thereafter by any further a& to grant, confirm, and 
reſtore, unto them all their charters, liberties, franchiſes, and 


privileges, that at the reſpective times of ſuch deeds of ſur- 


render, or, rules for judginent made or given, they held or en- 


joyed; and, in order to the perfecting his ſaid gracious inten- 


tions, he thereby likewiſe publiſhed and declared his royal will 
and pleaſure as for and concerning the reſtoring to ſuch of the 
cities, corporations, and boroughs, which had made deeds of ſur- 


render, or had had judgment given againſt them, which ſurren- 


ders and judgments were entered of record, that the Chancellor, 
and Attorney General, and Solicitor General, without fees to 
any officer or officers whatſoever, upon application to them 


made, ſhould and they were thereby required to prepare and paſs 


charters, inſtruments, grants, and letters patent, for the incor- 
porating, regranting, confirming, and reſtoring to all and every 
the ſaid cities, &c. their reſpective charters, liberties, rights, 
franchiſes, and privileges, and for reſtoring the reſpective may- 

| ors, 
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ors, bailiffs, recorder, ſheriffs, &c. as were of ſuch cities, cor- 
porations, &e. at the time of ſuch deeds of ſurrender or judg- 
ments reſpectively given or had, for the putting them into the 
ſame ſtate, condition, and plight, they were in at the time of 
ſuch deeds of ſurrender or judgments made or givea. It then 
recited that divers boroughs that were not theretofore corpora- 
tions had fince the year 1679 had charters of incorporation 
granted and paſſed unto them, and the King thereby further 
expreſſed and declared his royal pleaſure to determine and annul 
the faid laſt mentioned charters and corporations, and to that 
end he had in purfuance of the power reſerved in the ſaid char- 
ters (by order in Council and under the Sign Manual) removed 
and diſcharged, and the King did alſo by the proclamation 
(made with the advice of the Council) remove, and diſcharge, all 
and every perſon of or in the laſt mentioned corporations of' 
and from all offices and places of mayors, bailiffs, &c. and of 
and from all and every other office and place, from -which he had 
power reſerved by the ſaid charters reſpectively to remove and 
diſcharge them. And the King thereby promiſed and declared 
that he would do and conſent to all ſuch acts, matters, and 
things, as ſhould be neceſſary to render thoſe his gracious inten- 
tions and purpoſes effectual; it being his gracious intention to call 
a Parliament as ſoon as the general diſturbance of the kingdom by 
the intended invaſion would admit thereof, The ſpecial verdict 
further ſtated that after the iſſuing of the proclamation, to wit, on 
26th October, 4 Fac. 2. 1688, at a meeting of the corporation of 
Cambridge, at the common hall, after reading the proclamation, 
it was agreed and ordered by the general conſent that the mayor, 
aldermen, and other officers, of the corporation, who were in 
their reſpective places at and before the making of the ſurrender, 
Ahould take upon them their reſpective places, and proceed to make 
elections and fill up ſuch places as were vacant by death, or other- 
wiſe, as the proclamation directed; upon which certain perſons 
took the oaths of office for mayor, aldermen, bailiffs, town- 
clerk, and common councilmen, and ſubſcribed the declaration, 
Sc. It then ſtated a bye-law made in 1786, agreeable to the 
defendant's mode of election ſet out in the ſecond count. 
Wilſan, for the plaintiff, made four queſtions; 1ſt, As to 


| the deed of ſarrender prior to the granting of the charter of 


Car. 2. not being inrolled ; 2d, Whether that charter contained 
any clauſe, which, being void in law, vitiated the whole grant; 
3d. Concerning the effect of the proclamation of James the 


Second; 
2 


a 
1789. 
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Second; 4th, Whether, ſuppoſiog the charter of Car. 2. to be 
a valid and ſubſiſting charter, the corporation under the power 
of making bye-laws could make the bye-law in 1786, to alter 
the election of ofticers. [As the opinion of the Court proceed- 
ed on the two laſt points, we have omitted the arguments, as 
well as thoſe particular parts of the ſpecial verdict, which re- 
lated to the two-firſt.] With reſpect to the third point, the pro- 
clamation of James the Second neither could or did grant any 
thing to the corporation. of Cambridge. In the firſt place, if it 
be a grant at all, it is à grant to all the corporations in the 
kingdom, except a few therein particularly enumerated ; and 
mult operate ſo as to give to each of thoſe corporations a diffe- 
rent conſtitution, whether they exiſted under charters or by pre- 
ſcription. But no corporation in particular was entitled to have 
the cuſtody of this charter. Again, if there be an illegal clauſe 
in any of the charters ſo revived which would avoid the whole 


charter, or if one of thoſe corporations ſhould forfeit its char- 


ter, ſuch a charter could not be repealed by ſcire facias, with- 
out at the ſame time deſtroying. the proclamation itſelf, by 
which the other corporations were revived. For the judgment 
in ſcire facias is, that the charter itſelf (or in this caſe the pro- 


 clamation) ſhall be totally annulled and cancelled ; and lines are 


to be drawn through it. 4 I. 88. Neither did the King in- 
tend that this ſhould operate as a grant. The very title of it 
«© a proclamation” ſhews that the Crown did not intend any 
thing beyond the common - purpoſes of a proclamation ; which 
are to declare war and peace, to regulate the coin, to enforce. 


| laws already exiſting, &c. but never to grant. The King ſeems 


to have intended by this proclamation ſomething like what was 
done in the caſe of the ceded iflands, mentioned in Campbell v. 
Hall (a), where the proclamation gave notice that he had iſſued 
letters patent, empowering the governors of each iſland reſpec- 
tively to ſummon aſſemblies, and with their aſſent to make laws; 
but this power was actually given in the reſpective commiſſions 


iſſued to each governor. So here the proclamation was nothing 
more than a notification of what the King intended to grant, 


and for which purpoſe he had given orders to his crown officers 
to prepare letters patent, &c. Beſides it could not apply as a 
grant to the corporation of Cambridge; becauſe it recites that 
che ſeveral corporations had ſurrendered their charters, franchiſes, 
&c, which muſt mean al their franchiſes, But the corpora- 
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tion of Cambridge had only ſurrendered their franchiſes as far as 
they reſpected the mode of electing certain officers. The king 
had two caſes in view; one, where the ſurrender was not inrol- 
led, nor judgment entered up; the other, where the ſurrender 
was inrolled, or the judgment entered. A third caſe was not in 
his contemplation, where a new charter had been accepted by the 
old corporation, in which caſe a new grant was not neceſſary. 
In the ſecond caſe the king, being aware of the ſurrender, knew 
that a new grant was neceſſary; but by the proclamation he 
granted nothing, he only gave notice that he had ordered char- 
ters to be prepared ; it reſts in promiſe merely. And in the 


firſt caſe he could not intend to make a new grant, becauſe he 


knew it was not neceſſary : and he declares that he leaves them 
in the ſame ſtate in which they were before; which excludes 
the idea of a grant to them. He then proceeds to publiſb, de- 
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clare, direct, and require them to act as corporations: now theſe . 


are not the uſual words of a grant; though, if the intent were 
clear, they might operate as ſuch. But the omiſſion of the 
word grant“ is ſtrong to ſhew that the king did not intend to 
grant. Then he required them to do all acts, as if no deed of 
| ſurrender had been made: now that cannot apply to the cor- 
poration of Cambridge, becauſe they could not do any act which 
was inconſiſtent with the new charter, which they had acceptedin 
the mean time. And he concludes with promiſing future grants, 
which ſhews that, where he intended to grant, he made uſe of 
the ordinary words. Then either the King did not intend to 
grant any thing to Cambridge or elſe he was deceived in 2 
material fact, namely, the acceptance of the intermediate char- 
ter, and then the grant is void. Beſides it is not found by the 
verdict that the proclamation was accepted by the Borough 
of 2 which was neceſſary, if it were to operate as a 
grant. Fourthly, the bye-law of 1786 is void ; for a corporation 
cannot change its conſtitution as to the election of officers, 
where it is regulated by charter, or a preſcriptive uſage ;' 
though if the charter, or uſage, be filent, as it is incident to a 
corporation to perpetuate themſelves, they may make bye-laws 
to regulate the election of their officers. Now here the charter 


of Charles the Second directs the mode of election, as it had 
been for twenty years before: And the power of making bye 


laws is only given in a general ſweeping clauſe, among other 
things. But it cannot be ſuppoſed to have been the King's 
intention to give the corporation a power of undoing, by a bye- 
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law, that which was the chief object of the charter. And in- 
deed the power of making bye- laws is not general; for it con- 
cludes with ſay ing“ nevertheleſs under the limitations and pro- 
viſoes aforeſaid. 

Douglas for the defendant was ſtopped by the Court. 

Lord KERN VON, Ch. J.— I give no opinion upon ſeveral of the 
points which have been made in the argument, becauſe the 
caſe does not require it; namely, what will amount to a ſurren- 
der of letters patent; the effect of a power of amotion in the 
King's grant; or whether, one part of the King's charter being 
bad, it ſhall abrogate the reſt; though indeed, if it were neceſſary, 
I ſhould not think that they involved in them much difficulty. 
Two mcdes of election are ſtated on this record; if the firſt is 
to prevail, the plaintiff is right; if the other be the true one, 
the defendant muſt ſucceed. The ſpecial verdict ſtates that 
there is no preſcriptive mode of election; it is therefore neceſ- 
ſary to reſort to the bye-laws which have regulated the election: 
For if the bye- law does not exclude thoſe perſons, who were 
intended by the King's charter to concur in the election, or does 
not narrow the number of perſons eligible, it may be good. A 
bye-law cannot indeed exclude integral parts, as was decided in 
the Maidſtone caſe: but, generally ſpeaking, within theſe bounds 
the mode of election may be regulated by provident bye-laws. 
Now in the corporation of Cambridge there was no other ſtan- 
dard previous to the charter of Charles the ſecond: and if prior 
to that time the bye-laws of the corporation were competent to 
regulate the mode of election, they continue ſo at this time, 
unleſs ſome alteration in this reſpect was made by that charter, 
If that charter has regulated the mode of election, and is the 
ſubſiſting charter now, the corporation muſt conform to it: 
And therefore great pains have been taken in the argument to 
ſhew that this is the ſubſiſting charter at this day. Then let 
us conſider whether it is ſo or not. It is not a very popular 
argument to ſay that this charter, which, with many others 
granted under the like circumſtances, was one of the greateſt 
grievances of the country, and tended more than any thing elſe 
to bring about the revolution, ſhall be enforced again after it has 
ceaſed to be acted under for a century paſt. It muſt be obſerved that 
the proclamation of James the Second was iſſued only nine days 
before the landing of King William; In which the former does 
not indeed abſolutely ſay that thoſe things which had been done 
relative to the granting of thoſe charters were contrary to law, but 

he 
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he admits fully that they ought not to have been done, Then 
ſpeaking of thoſe corporations, who had ſurrendered their old 
conllitutions and accepted new charters, he ſays that the ſut- 
renders which had not been enrolled were not binding; And 
aſter excepting London, Cheſter, and ſome others, (whoſe ſur- 


renders had been enrolled) he proceeds to fay in effect, by the 


proclamation, that all. the proceedings relative to the other cor- 


porations were void, and he directs. that on the publication of 


that proclamation they ſhall be reſtored to the ſtate in which they 
were before ſuch ſurrenders were made or new charters granted. 
And thole corporations were not to wait till new charters were 
paſſed, but they were required, in the very words of theprocla ma- 
tion, immediately to take upon themſelves, and proceed, to act 
as bodies politic; and they were required to fill up the vacancies, 


notwithſtanding the uſual days of election were paſſed. Then 


indeed orders were given to the Lord Chancellor, and the Attor- 
ney and Sollicitor General, to do whatever ſhould be deemed ne- 
ceſſary for reſtoring the old corporations. Then conlider the 
nature of the inſtrument by which this is to be effected; It is 
an inſtrument under the great ſeal, declaring the king's inten- 
tion, competent to the purpoſes for which it was granted, 
and expreſſed in words which admit of no ambiguity, But it 


has been objected that, as this inſtrument extends to many different 
corporations, it could not be repealed as to any one, in caſe of 


forfeiture or otherwiſe, without affecting all the others. But I 


do not ſee why it may not be cancelled as to one, and remain 


good as to the others, It was then ſaid that this corporation had 
acquired powers by the charter of Charles the Second which 


they were not defirous of parting with, and that in fact they did 


not accept of this proclamation. In anſwer to this, it is only 
neceſſary to advert to what the corporation did; they aſſembled 
in their corporate capacity, and in council profeſſed to act under 
it, by electing officers as they were directed by the proclamation, 
and taking the oaths. Now there could not be any ſtronger act 
of acceptance than this. Therefore, the charter of Charles the 
Second being out of the caſe, the corporation were reſtored to 
the ſtate in which they were before that time. And, there be- 
ing no charter or preſcription to regulate their mode of election, 
it was competent to this corporation to make the bye-law in 
1786, under which the defendant claims. N 
ASHHURST, J.— The principal queſtion is whether the charter 
of Charles the Second is or is not the ſubſiſting charter which go- 
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verns the corporation of Cambridge Now that charter was 
done away by the proclamation of Fames the Second; which 


inſinuates that all thoſe meaſures which had been purſued by- 


Charles the Second againſt the old corporations were arbitrary; 
and directs that, where the ſurrenders of the old charters had 
not been enrolled, the new charters which had been granted 
ſhould be void in law, and that the old corporations ſhould pro- 
ceed to act as if ſuch charters had never been granted at all. 
But it is faid that the proclamation was not intended as a grant 
to revive thoſe corporations, but only as en intimation of what 
the king meant to do in future. But that is directly contrary 
to the. very words of the proclamation, whereby the king directed 
all the old corporations immediately to act as they did before 


| theſe charters were granted, And it 1s clear that the king meant 


70% facto to reſtore the old corporations. For we cannot ſup- 
poſe that the king intended that thoſe perſons ſhould act with- 
out any authority: but he meant to give them that authority 
which he requir:d them to exerciſe immediately, without wait- 
ing for any thing further to be done. And I ſee no objection 
to a proclamation under the great ſeal having the force of a 
grant, if it be accepted as ſuch and acted under. And though 
this was not in form a grant, yet it is tantamount to it; it is 
like a charter of reſtoration, It makes no difference whether 


it is referable to one corporation in particular, or to all the cor- 


porations then in exiſtence; for it operates as an indivi- 
dual grant to each, Now here the old corporation agreed to 
accept it as ſuch, by immediately meeting in their corporate ca- 
pacity, and procecding to the re- election of their old officers, 
who were ſworn in. This is a ſtrong a& of acceptance. Then 
the remaining queſtion is reſpecting the validity of the bye-law 
in 1786. I admit that, though bye-laws cannot alter the con- 
ſtitution, they may regulate the manner of eledt ion, if they do 
not infringe their charter. Now here it is expreſsly found that 
their mode of election was not regulated by any charter or pre- 
{cription, but that it has varied from time to time. The ſame 
power therefore, which enabled the corporation to make the 
former bye-law, alſo enabled them to ſubſtitute another in it's 
room. 


BuLLER, J.—After what has been ſaid, I ſhall only add a 


| few words. As to the finding of the jury, whether the 


acceptance of the proclamation is ſufficiently ſtated; It is cer- 
tainly a rule that the jury muſt find facts, and not merely evi- 
dence 
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dence of facts: but there is no foundation for the objection here, 


for the jury have found facts. And ſuppoſing the queſtion at 
the trial had been.whether or not that which was proved amount- 


ed to an acceptance in point of law, they could not have found 


more correctly than they have done; for they have ſtated that 
which the corporation did, and if that amount in law to an 
acceptance, it is a ſufficient finding. It ſeems to me to be a 
very conſiderable queſtion whether the bye-law of 1786 would 
not have been good, even if the charter of Char/es the Second 
had ſtood, For two bye-laws are ſtated; one previous to the 
charter of Charles the Second, and referred to therein, in which 
bye-law there is much chance in the mode of election; and the 
other made in 1786, which is a more judicicus one, and Jeſs 
ſubject to chance. Now I do not think that the latter would 
be bad, even if the charter of Charles the Second (till continu- 
ed in force: For it does not narrow the number of perſons 
eligible; but it takes away that which was left to chance, and 
gives more to judgment. 
GROSE, J.— declared himſelf of the ſame opinion. 
Judgment for the defendant. 


The KING again} Joun Pas MORE. 


N information in the nature of a quo warrants was ex- 
hibited againſt the defendant, calling upon him to ſhew 

by what authority he claimed and exerciſed the office of mayor 
of the borough of Helleflon. The defendant in his plea ſet forth 
that George the Third by letters patent under the great Seal, bear- 
ing date the 3d of September in the fourteenth year of his reign, 
of his ſpecial grace, certain knowledge, and mere motion, for him- 
ſelf his heirs and ſucceſſors did will, grant, ordain, conſtitute, 
confirm, and declare, that the ſaid borough of Helleſtan ſhould 
and might remain for ever thereafter a free borough of itſelf, 
and the burgeſſes of the ſame borough by whatſoever name or 
names of incorporation they had theretofore been incorporated 
or called ſhould and migat for ever thereafter be one body cor- 
porate and politic in deed, fact, and name, by the name of the 
Mayor and Commonalty of the borough of Helleflon. And by 
the ſaid letters patent it was further ordained, Cc. that there 
ſhould be five aldermen, who ſhould: continue for life, one of 


whom was to be mayor; and the firſt modera- mayor and alder- 
Vor. III. 32 men 
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men were thereby conſtituted by name. And the king did 
further will, grant, ordain, declare, end confirm, that for ever 
thereafter there ſhould be certain perſons within the borough 
who ſhould be freemen and burgeſſes thereof, and he thereby 
nominated created and conſtituted the defendant and thirty others 
by name, being inhabitants within the ſaid borough, to be bur. 
geſſes thereof. It then ſtated the mode of election of mayor to 
be, that the mayor or his deputy and aldermen, or the major part 
of them, whereof the mayor or his deputy ſhould be one, for ever 
thereafter in every year upon Sunday next before the feaſt of St. 
Michael the archangel ſhould meet in the Guildhall or in any 
other convenient place within the ſaid borough, and there no- 
minate and aſhgn two of the aldermen before the freemen of the 
ſaid borough then and there preſent, to the intent that they 
might elect one of the ſaid two aldermen to the office of mayor, 
Sc. It then ſtated the acceptance of the ſaid letters patent on 
the 4th of September in the ſaid fourteenth year, &c, and de- 
rived title to the defendant under that charter. The replication, 
taking iſſue upon the fact of acceptance of the faid letters pa- 
tent, ſtated that the king by the ſaid letters patent, after recit- 
ing that the borough of Helleſton was a borough by preſcription, 
and under letters patent of the twenty-ſeventh of Eligabetb, and 
ſixteenth of Charles I., and alſo that it appeared to the ſaid lord 
the king by divers petitions of and on the behalf of divers mer- 
chants, tradeſmen, inhabitants, and freeholders, of his ſaid bo- 


rough of Helleſton that ſeveral diſputes had ariſen within the 


ſame, and informations in nature of quo warrants had then been 
proſecuted in his court of King's Bench, and judgment of 
ouſter obtained againſt ſeveral perſons for acting as mayor, alder- 
men, and freemen, reſpectively of the ſaid borough, whereby, and 


by the natural.deaths of other aldermen of the faid borough, 
his ſaid corporation was then in danger of being diſſolved, and in- 


capable of continuing itſelf, or of exercifing and enjoying their ſaid 


liberties and franchiſes, by reaſon whereof the petitioners la- 


boured under great hardſhips, grievances, and inconveniences ; 
he, being willing that they might be relieved in their ſaid com- 
plaints, as far as in him lay, and that there ſhould be one cer- 
tain and undoubted method of preſerving the peace within his 
faid borough of Helle/ton, and that his people might enjoy their 
nights there, and exerciſe acts of juſtice without any delay, 
did by the ſaid letters patent grant and ordain as in the ſaid plea 
is above ſet forth. * replication then proceeded to ſet forth 

> further 
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further parts of the ſaid letters patent; aſcertaining the boun- 1789. 
daries of the juriſdiftion of the borough ; and 'alſo that it 
was thereby further granted to the mayor and commonalty of 3 5 
the ſaid borough that in caſe of ſickneſs, or abſence from the Parmors. 
ſaid borough, of the mayor, he might appoint a deputy. under 
his hand. And that the king further granted that there ſhould 
be a recorder of the ſaid borough ; and that he might at all times 
by writing under his hand and ſeal appoint a deputy ;- and that 
in the nomination and election of magiſtrates, and all other cor- 
porate acts to be done by the mayor and aldermen, the mayor or 
his deputy ſhould have a double or caſting voice in caſe the votes 
were equal ; and in the nomination of two of the aldermen to 
11 the freemen of the ſaid borough for the election of a mayor, 
upon the death or amotion of any mayor of the ſaid borough, 
if the votes of the aldermen ſhould be equal, then the alderman 
who laſt ſerved the office of mayor preſent ſhould have a double oc 
caſting vote. And that the king further willed by the ſaid letters 
patent that in caſe of the death, non-reſidence, or amotion, of any 
alderman, the mayor or his deputy and the reſt of the aldermen, 
or major part of the ſame, might within eight days after ſuch 
death or amotion ele& one of the freemen to be an alderman. 
It alſo ſtated the mode of electing freemen ; and allo a grant of 
a market and fairs, with all cuſtomary tolls and profits; and of 
all waives and eſtrays within the faid borough to the mayor and 
commonalty of the fame. And that the king further granted and 
confirmed to the mayor and commonalty the power of electing 
two burgeſſes to repreſent them in parliament, and he did allo 
ratify, confirm, and reſtore, as far as in him lay, to the aforeſaid” 
mayor and commonalty his ſaid borough of Helleſtan, and the 
market houſe there, and all and fingular the ſame manors, 
hamlets, lands, commons, courts, &c. goods and chattels of fe- 
lons, &c. hereditaments, authorities, liberties, privileges, fran— 
chiſes, rights, juriſditions, &c, whatſoever, which the burgeſſes 
of the ſaid borough or their predeceſſors then or theretofore had, 
or had uſed, and enjoyed, by whatever names they were incor- 
porated, &c. to have, hold, and enjoy, the ſame to the ſaid mayor 
and commonalty of the borough aforeſaid and their ſucceſſors 
for ever, under the ancient rent of fee-farm theretofore accuſ- 
toined to be rendered to him for the ſame. And that he more- 
over willed,” and by thoſe preſents granted to the ſaid mayor and 
commonalty afl and fingular the gifts, grants, liberties, franchiſes 
Se. and all and fidgular things, as well in that preſent charter 
' declared, 
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declared, as in all and ſingular other charters, letters, or gifts, by 
any of his progenitors theretofore made or granted. And that 
he, graciouſly ratifying all thoſe things for himſelf, his heirs, 


and ſucceſſors, as far as in him lay, of his ſpecial grace by the 


tenor of thoſe preſents did approve, ratify, and confirm, the 
ſame to the ſaid mayor and commonalty for ever, &c.; as by 
the ſaid leters patent, Sc. The replication then proceeded to 
ſtate that the borough of Helleſtan was a borough by preſcrip- 
tion previous to and at the time of the granting of the charter 
of E/izabeth thereafter mentioned; and that before the granting 
of the letters patent of George 3. a charter had been granted to 
the borough in the 27th of Elizabeth [the proviſions of which 
are therein particularly ſet forth, and which are fimilar to thoſe 
before ſpecified in the charter of George 3. except as is hereafter 
noticed. ] It then ſtated the aceptance of the charter of Elizaberh, 

and that it was in force at the time of making the letters pa- 
tent of George 3. It then proceeded to ſtate that from time 
whereof, Cc. until and at the time of granting the ſaid letters 
patent of our ſaid lord the king, the mayor of the ſaid borough 
had not by any charter, uſage, or preſcription, any power or au- 
thority of conſtituting a deputy to exerciſe the office of mayor 
during his abſence or ſickneſs, or on any other occaſion what- 
ſoever; nor had the mayor in any corporate a& whatſoever, 
done or to be done by the mayor and aldermen of the ſaid 
borough, where the votes were or ſhould be equal, a dou- 
ble or caſting vote; nor in the nomination of two of the al- 
dermen of the ſaid borough to the freemen of the ſaid borough 
for the election of a mayor, upon the death or amotion of any 
mayor, in caſe the votes of the aldermen were equal, had the 
alderman who had laſt ſerved the office of mayor of the ſaid 


| borough preſent at ſuch election a double or caſting vote; nor 
had the recorder any power or authority of appointing any per- 


ſon to he his deputy, other than and except the town-clerk 
of the borough. That before and at the time of granting the 
ſaid letters patent of our ſaid lord the king R. Johns in the ſaid 
letters patent of our ſaid lord the king firſt named, and ſeven 
other perſons, [naming them] in the ſaid letters patent laſt men- 
tioned alſo named, were reſpectively burgeſſes and freemen of the 
ſaid borough, and were then the only exiſting burgeſſes and free- 
men of the ſame. It then concluded by ſtating that a majority 
of theſe perſons refuſed to accept the letters patent of George z. 

The rejoinder joined iſſue on the firſt replication as to the ac- 
ceptance 
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ceptance of the charter of George 3.; and, as to the matter 
laſtly replied, proteſting that it is not ſufficient in law to 
convict the defendant, or exclude him from his ſaid office; 
proteſting alſo that the charter of E/;zabeth was not in force 
at the time of granting the charter of George 3; proteſting 
alſo that the ſaid Richard Johns and the other ſeven perſons 
[naming them] were not burgeſſes of the ſaid borough at the 
time of granting the laſt mentioned charter; ſtated that queen 

Elizabeth did further will, and grant, by her [aid letters patent, 
that the mayor and major part of the aldermen of the ſaid 
borough for the time being, on Sunday next before the feaſt of 
St, Michael the Archangel, in every year, ſhould meet in the 
Guildhall of the faid borough, and there nominate and aſſign 
two of the aldermen before the freemen of the ſaid borough 
then and there preſent, to the intent that they might elect one 
of thoſe two aldermen to the office of mayor for one whole year, 
and until another ſhould be elected to the office in the ſame 
manner; and that ſhe further granted that, upon the death 
or amotion of the mayor, an election of another might 


be made according to the mode above preſcribed for the 


remainder of the year, That for a long time before, and 
at the time of, the granting of the ſaid letters patent of our ſaid 
lord the king, there was no mayor of the ſaid borough ; nor were 
there two aldermen of tbe ſaid borough ; and that by reaſon thereof 
a mayor of the ſaid borough could not be named, aſſigned, or elected; 
nor could any election of a freeman or burgeſs of the ſaid borough, 
vor any nomination or election of an alderman of the ſaid borough, 
be had or held under or by virtue of the ſaid letters patent of the 
feid queen Elizabeth, or under or by virtue of any preſcription or 
other patent cr charter whatſoever ; whereby the ſaid corporation 
of Helleſton before, and at the time of, the granting the ſaid letters 
patent of our ſaid lord the king, became and was incapable of con- 
tinuing itſelf, or of exerciſing, and enjoying, the liberties, franchiſes, 
Tec. by the ſaid charter of Elizabeth, or by any preſcription, or 
any other charter whatſoever, granted or confirmed, or of perform- 
ing the duties thereby required; and by reaſon thereof became and 
was totally and abſolutely diſſolved, Sc. The ſurrejoinder ſtated 
that the burgeſſes of the ſaid borough at the time of granting 
the charter of George 3 were a body politic and corporate, in 
manner and form as in the replication alleged, Tc. 
This cauſe was tried at Launceſton Spring aſſizes 1788, be- 


fore Buller, J. when a ſpecial verdict was found, the facts being 
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previouſly agreed by the parties. The verdi& ſtated that Hella- 
fton was a corporation by preſcription ; and before and at the 
time of granting the letters patent of queen Elizabeth, here 
after mentioned, the burgeſſes of the ſaid borough had held and 
enjoyed divers lands, tenements, rights, juriſdictions, liberties, 
and franchiſes by preſcription, and by virtue of divers letters 
patent; and that queen Eligabetb, by her letters patent, dated 
26th January in the( 27th year of her reign, granted to the 
burgeſſes of the ſaid byrough in manner and form as in the 
replication and rejoinder is above ſet forth; which letters patent 
were duly accepted, That at the time of granting the letters 
patent of George 3, Richard fohns was the only remaining perſon 
who had before that time been elected an alderman of the ſaid 
borough ; and Richard Fohns the elder, Matthew Willes, Edmund 
Jobn, Richard Penhall, otherwiſe Penbale, William Rogers, 
Thomas Glynn, and Thomas Willes, were the only remaining 
perſons who had before that time been elected burgeſſes and 
freemen of the ſaid borough under and by virtue of the ſaid 
letters patent of queen Elizabeth. And that there was not then 
nor had been for twelve months previous to the granting the 
aforeſaid letters patent of George 3. any mayor of the ſaid bo- 
rough, and by reaſon thereof a mayor of the ſaid borough could 
not be named, aſſigned, or elected; nor could any election of a 
freeman or burgeſs of the ſaid borough, nor any nomination or 
election of an alderman of the ſaid borough, be had or held un- 
der or by virtue of the ſaid letters patent of Elizabeth, or under 
or by virtue of any preſcription, or other patent, or charter, what- 
foever : nor had the burgeſſes of the ſaid borough by any uſage, 
preſcription, or charter, any power of holding any corporate aſ- 
ſembly, or of doing any corporate act, in any other manner than 
as by the parts of the letters patent of the ſaid queen E/izabethb 
above ſet forth they had the power of doing. That on the 3d 
September in the 14th Geo. 3. the king by his letters patent 
of that date, and directed as in the defendant's plea. is men- 
tioned, granted in manner and form as is ſet forth in the ples 


and replication; and that all the perſons, to whom the ſaid letters 


patent laſt mentioned were directed, accepted the ſame, except 
the ſaid Richard Fohns, ſo having been elected an alderman of 
the ſaid borough, and the ſaid Matihew Willes, Richard Fobns, 
the elder, Edmund John, Richard Penhall, otherwiſe Penbale, 
and William Rogers, being the majority or greater part of the 
then remaining perſons who had before that time been elected 

| | freemen 
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 Freemen-and burgeſſes, and being the perſons who are ſeverally 
deſcribed in the ſaid laſt mentioned letters patent, who then 


ſeverally and reſpectively refuſed, and from thence hitherto have The Nine 
refuſed, to accept the ſaid letters patent. That the ſaid Richard p : 


Fohns, Matthew Willes, Richard fohns the elder, Edmund 
Fobn, Richard Penball otherwiſe Penbale, and William Rogers, 
had before the granting the ſaid letters pattent been ſevetally 
elected and admitted into their reſpective othces ; and had not, 
nor had either of them, ſubſequent to the time of their reſpec- 
tive elections, into their ſaid ſeveral offices, been ren:oved from 
or reſigned the ſame, But whether upon the whole matter, &c. 
the ſaid letters patent were duly accepted by the perſons to 
whom they were directed, &c. the jurors prayed the advice of 
the Court; and alſo whether upon the whole matter, &c. the 
burgeſſes of the ſaid borough until and at the time when the 
faid letters patent were granted were a body corporate, &c. the 
jurors alſo prayed the advice of the Court, &c. 

This verdi was argued in laſt Mzichae/mas term by Fełyll for 
the relator, and Eaſt for the defendant ; and again, on this day, 
by Lawrence, Serj*, for the relator ; Gibbs, who was to have 
argued on the part of the defendant, was ſtopped by the Court. 

For the relator it was contended, Firſt, that the old corpora- 
tion under the circumſtances of this caſe was not diflolved. 
Secondly, that the new charter, reciting that the old corporation 
was an exiſting corporation, admitted the old corporation not to 
be diflolved ; and that therefore thoſe, who claimed under it, 
were eſtopped by their own act of acceptance, to ſay that the 
old corporation was diſſolved. Thirdly, that the crown, on 
refuſal of acceptance by an exiſting corporation, cannot intrude 
upon it a conſtitution of a different frame. And, fourthly, that 
even if the old corporation were in point of law diſſolved, the 
king in granting the new charter was deceived, and that his 
grant was void. As to the firſt: There are only three ways in 
which a corporation may be diflolved; 1ſt, By abuſer, miſuſer, 
or forfeiture for a breach of the condition implied in all grants 
of corporations, Bract. I. 2. fo. 56. 2 Infl. 222. 1 Show. 274. 
and 4 Mod. 5 5. But the king can only take advantage of a 
condition broken by ſcire facias or quo warranto. 4 Mod. 55. 
The king can only ſeize franchiſes upon office found, 2 Tiff. 
222. 2dly, By ſurrender, which in this caſe is not pretended; 
Or 3dly, By the death of a it's natural members, 1 Ro. Abr. 
514. J. 2. which has not happened in this cafe. Then the 
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1789. corporation of Helleſton was not extinct or diſſolved by either of 
— theſe three modes, Integral parts were indeed gone: but a corpo- 
9 ration may ſubſiſt, though it has loſt an integral part, and though 
Pasworz, It has loſt the power of chooſing it's officers. If the maſter 
and brethren of a college be all dead, the corporation is deter- 
mined, 11 E. 4. c. 4. and ſo it is of an abbot and convent. But 
if the abbot be alive, and the convent all dead, the corporation 
is not determined, per Cateſby J., becauſe he may profeſs others.” 
Thel. Dig. lib. 1. c. 22. , 20. And this doctrine is recognized 
by Madox in his Firma Burgi, c. 2. /. 18. After mentioning 
the proceedings againſt the corporations of Oxford and Wincheſter, 
whoſe franchiſes had been ſeized into the king's hands, he adds 
© May be ſome men would ſay the town of Oxford, whilſt it 
was thus without a mayor, was in a ſtate of inactivity, a corpus 
ſemimortuum. As if an incorporated community, which is 
_ deemed immortal, could, by the abſence or want of a mayor, 
be either put to death, or thrown into a trance, The like may 
be ſaid of Winchefter. Let it therefore be enquired whether the 
towns of Oxford and Wincheſter were inactive during the time of 
voidance of the reſpective mayoralties. The anſwer is ready at 
hand. Theſe two caſes ſeem to overthrow the notion of the 
inactivity; and in both theſe caſes it appeareth that, as ſoon as the 
reſpective mayors were ſworn into their office, the towns were 
immediately reftored to their former ſtate.” And after adding 
three other inſtances, he concludes thus; In fine, I preſume 
no man, who knows the precedents of former ages, can believe 
that it is deſtructive of the being or life of an incorporated city 
or town to be without a mayor -or head officer for a few days.” 
Theſe caſes ſhew that the loſs of integral parts does not diſſolve 
a corporation; neither will it's inability to continue itſelf. For 
« a corporation may ſubſiſt, though it has not the power of 
chooſing officers, and the king may have that, as 10 Rep. 33.” 
1 Show. 279. The body might have been reſtored by a writ 
under the great ſeal. The ſucceſſion of aggregate corporations 
may be continued by other means than by the acts of the cor- 
poration themſelves ; as in the caſe of eccleſiaſtical corporations, 
where the crown reſerves to itſelf the power of appointing a dean 
or canons. When an aggregate corporation is created, the 
power of electing new members is implied from the act of in- 
corporation, though no ſuch power be expreſsly given: ſo where 
the corporation has loſt the power of electing new members, an 
implicd power reſults back to the crown, according to Ld. Mac- 


clesfield's 
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clesfield” 5 opinion in the Banbury caſe, in the inſtance of the 


death of a mayor, whoſe vacancy the corporation had no power 


to fill up. It cannot be contended that a corporation is diſ- 
ſolved, when ſome of thoſe incidents, which are ſuppoſed to be 
inſeparable, are gone, ſuch as the power of perpetuating it- 
ſelf, of ſuing and being ſued, Sc. becauſe that would allo 
prove that every corporation would be difi,lved, whoſe mayor 
died in office, unleſs there was ſome power in the corporation 
to elect a ſucceſſor. Then the old corporation of Helleſtan was 
not diſſolved, becauſe there were remaining ſome of the corpo- 
rators, who were capable of exerciſing and enjoying all thoſe 
privileges and advantages which the burgeties of a borough 
may exerciſe in their ſeparate and private capacities, and were 
capable of having other integral parts added to them by a new 
grant from the crown. Now if the court ſhould determine that 
it was competent to the king to grant an entirely new charter 
of incorporation to Helleſton, on a ſuppoſition that the old cor- 


poration was diſſolved, it would deprive the remaining in- 


dividuals of the old corporation of thoſe privileges to which they 
are entitled; ſuch as the rights of election of members of parlia- 
ment, rights of common, &c. 2 Lord Raym. 952. But this very 
queſtion was expreſsly decided in the mayor &c. of Colcheſter v. 
Seaber (a): there after judgments of ouſter had been obtained 
againſt the mayor and all the aldermen, and they were all dead,, a 
new charter was granted ; and the queſtion was whether the new 
corporation could maintain an action of debt againſt the defendant 
on a bond given by thedefendant's father to the old corporation ; 
Lord Mansfield ſaid “ the corporation is not diſſolved by the judg- 
ments of oulter and ſubſequent deaths of the mayor and aldermen, 
though they are without their magiltracy : their conſtitution is 
not deſtroyed and gone. Would not a freeman ſtill continue to 
have a right of common? or to vote for members of parliament ? 
Sir F. Smith's caſe is in point. Notwithſtanding the judgment 
of ouſter, a right may remain ſo as to be capable of being again 
raiſed and revived. The corporation cannot act without legal 
magiſtrates : but their rights may be revived, and put in action 
again, by a new charter from the crown, giving them legal ma- 
giſtrates. The reſt of the court concurred, and thought that 
the old corporation was not diſſolved ; but that it was revived 
by the new charter ſo as to be entitled to the credits and liable 
to the debts of the old corporation. Great inconveniences 
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would follow from a determination that a corporation was diſ. 

ſolved by the loſs of an integral part; no perſon would be liable 
to be ſued for the debts of the corporation ; lands leaſed by them 
would be taken out of the hands of the leſſees, becauſe the 
lands themſelves would revert to the donor; and the remaining 
corporators would loſe their franchiſes. The public alſo would 
be affected by it; for lands given to the corporation for public 
and charitable purpoſes would be loſt. 2dly, The new charter 
acknowledges the old corporation to be in exiſtence. It recites 
that the corporation was in danger of being diffolved.” Again 
it proceeds to ſay, We for us, our heirs, and ſucceſſors, do 
hereby ratify and confirm” Sc.; which words are only referable 
to the exiſtence of the old corporation. And there are ſeveral 
other parts, which are only intelligible as applied to an exiſting 
body. It is obſervable alſo that this grant was ſubſequent to 
the Co/chefter caſe; which affords a ſtrong preſumption that the 
officers of the crown conſidered that caſe to be law, and acted 
upon it: and, as the grantees accepted the new charter, they 
are eſtopped to ſay that the old corporation was diſſolved. 
3dly, The corporation, intended to be created by the late charter, 
is eſſentially different from the old one: by it a deputy mayor, 
and recorder, are to be appointed, whereas no ſuch officers were 
known under the charter of Elizabeth; a caſting voice is given to 
thoſe deputies, and other powers are given to the deputy mayor; 
a different mode of taking the oaths is alſo appointed; the bo- 


rough juſtices are to nominate conſtables from any rank of the 


Inhabitants, which was notknown before. But the principal vari- 
ance between the two corporations conſiſts in the power of elect- 


ing members of parliament; under the charter of E/izzabeth the 


right was in the body at large, but in the late one it is veſted in 
the mayor and council. This would effect a total change in the 
government of the borough, and would create an ariſtocracy in- 
ſtead of a democracy, Now the crown could not compel the 
old corporators to accept the new charter, which was ſo eſſen- 
tially to vary the conſtitution of the borough, although the 
king might have re-animated the old corporation. Acceptance is 
neceſſary to the validity of a charter; and the corporators may 


if they pleaſe reject it. Perſons cannot be incorporated againſt 


their will. 2 Brown/ 106. Bagge's caſe, 1 Rol. Rep. 226. And 
in R. v. Aſtew (a) it was ſaid that the crown could not com- 
pel perſons to be corporators without their conſent. Now in 


(a) 4 Burr, 2200, 2201. 
2 tis 
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this caſs the old corporation have refuſed this charter in all it's 
ſtages. And it cannot be contended that both theſe may exiſt 
as concurrent corporations; for the crown cannot create two cor- 
poration at the ſame time for the government of the ſame place. 
The crown might indeed have re- animated the old corporation 
but it could not deſtroy or abridge old rights legally veſted : 
and, by extending the right of election to the whole body by 
the late charter, the crown would deprive the remiining cor— 
porators under the charter of Elizabeth of their franchiſe. There- 
fore the charter of the preſent king is void on that ground. 
With reſpect to the fourth point: If the old corporation were 
diſſolved, the king was deceived, for he was no: informed of the 
extent to which his grant would operate: and even if it were 
the intent of the crown to grant a new charter of incorporation, 
it cannot be caried into effect; on either of which grounds alſo 
the charter is void. Thearguments on the ſecond head are equaliy 
applicable to this; for this new charter was made on a ſuppoſi- 
tion that the old corporation was in exiſtence. The petitioners 
ſhould have ſtated the abſolute extinguiſhment of the old cor- 
poration, and that the lands had reverted to the crown, and 
prayed a new creation; inſtead of which it appears by the te- 
cital in the charter that the corporation was only in danger of 
being diſſolved; and this is the ſuggeſtion of the grantees, and 
not the inference of the crown. The ground on which the 
charter was granted was the miſchiefs to be apprehended in the 
borough : the crown could only colle& theſe miſchiefs from 
the ſuggeſtion of the grantees. In the grant of offices, and 
grant of markets, it is ©* that they ſhall enjoy all and ſingulat 
other matters as well in that charter as in former ones, 
and that the king did ratify and confirm, &c.“: theſe are the 
very words ufed by Lord Coke, as words of confirmation, Co. 
Litt. 295. b. And none of the privileges under the old 
charter could be enjoyed if this were to be a perfectly new 
corporation. Then it goes on to reſore all houſes and former 
rights, Cc. Now * reſtore” neceſſarily implies a former poſſeſ- 
fion. Thele paſſages ſhew that the king ated on a ſuppoſition 
that the old corporation ſtill exiſted, and therefore was deceived. 
Fenk. 303. If the crown be miſtaken in the eſtate granted, 
the grant is void. Now here if the corporation were diſſolved, 
the king was entitled to the poſſeſſion of the lands, becauſe they 
reverted to the crown on that event ; he therefore was deceived, 
becauſe he ſuppoſed he was only granting the reverſion, The 
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king's grant cannot operate diverſo intuitu, Vaugb. 14. But in 
ſuch caſe he ſhall be intended to be deceived. 2 Rol. Rep. 196. 
recognized in 3 Com. Dig. 457. G. 11. where are alſo ſeveral 
other authorities to the ſame effect. The king's grant ſhall not 
enure to any other intent than that which is precilely expreſſed 
in it. Pinch 101. But even if the corporation were not dif. 
ſolved, the king's intent cannot be carried into effect. For it 
had for it's obje& the granting of the Corporation houſes and 
lands, Sc. And in that part of the charter there are only words 
of confirmation, but none of grant. Sed non valet confirmatio niſi 
le qui confirmat fit in poſſeſfione rei vel juris unde fiori debet con- 
firmatio, et eodem modo niſi ille cui confirmatio fit fit in poſſeſſione,” 
Co. Lit. 306, . Again Lord Coe in his comment (a) on ee. 
531. ſays, “Some words are large, and have a general extent, 
and ſome have a proper and particular application.” The former 


ſort may contain the latter; as dedi, or conceſſi, may amount to 
a grant, a releaſe, a confirmation, or ſurrender, &c, But a 


releaſe, confirmation, or ſurrender, &c. cannot amount to a 
grant, nor a ſurrender to a confirmation; becauſe theſe be pro— 
per and peculiar manner of conveyances, and are dzſtincd to a 
ſpecial end.” If then the burgeſſes under the new charter can- 
not take the lands Sc. the purpoſes of the charter cannot be 
anſwered, and then the grant is void, becauſe it cannot enure 
to any other purpoſe. Shep. Touch. 83. 

Eaſt, for the defendant. The title which the defendant derives 
under the charter of the 14th, of George 3. depends upon the 
right which the Crown had to make ſuch a grant to the inhabi- 
tants of the borough of Helleſton at that time, when the rem- 
nant of the old corporation was utterly incapacitated from exer- 
ciſing it's corporate functions by the loſs of an integral part 
without any power of revival inherent in themſelves. They 
had been reduced to that ſituation by judgments of ouſter hav- 
ing been obtained in Eaſter Term 1773 againſt every corpora- 
tor, whoſe franchiſe was not protected by an enjoymeat of twenty 
years, every member of the corporation having been elected 
under an illegal bye-law: fo that, at the time when the charter 
of Geo. 3. was granted, there remained of the old corporation 
one alderman and ſeven freemen, de facto; no mayor, nor a poſ- 
ſibility of electing another, for want of a ſufficient number of 
aldermen out of whom ſuch election could be made: while the 
other two integral parts were alſo in a ſtate of gradual decay. 


(a) Co, Lit. 301. 6, 


Under 
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Under ſuch circumſtances, the inhabitants, beipg deprived of all 
the benefits reſulting from that local goverament, which had 
been originally inſtituted for their advantage, petitioned for, and 
obtained from the Crown, a new charter of incorporation, as 
they had an undoubted right to do, in order to reſtore to them 
that Government of which they had been bereaved by the failure 
of the former corporation; in which caſe the fact of non- accep- 
tance by the old corporation ſtated in the ſpecial verdict will 
have no operation, fince that charter is ſtated to have been ac- 
cepted by a majority of the perſons to whom it was addreſſed, 
namely, the inbabitants of the borough of Helleflon. Two pre- 
liminary objections have been made to the neceſſity of diſcuſſing 
the principal queſtion. Firſt, that the charter of Geo. 3., under 
which the defendant claims, admits that the old corporation 
was not diſſolved, and therefore that he is eſtopped now from 
contending that it was. Secondly, that ſuppoſing the old cor- 
poration was diſſolved, the King having conceived that it 
ſtill exiſted, and intending to reſtore and confirm the privileges 
which it held to the grantees under the new charter, was 
therefore miſtaken and deceived in his grant; and conſequently 
the grant is void. Both theſe objections may be anſwered to- 
gether, becauſe the authorities apply equally to both. The ob- 
jections ariſe from that which is ſtated in the recital of the char- 
ter, namely that the corporation was in danger of being diſſolved 
from certain occurrences before ſtated. But this is merely the in- 
ference of the King, and makes no part of the facts ſuggeſted 
by the grantees, which is the conſideration for the grant. And 
it is impoſſible to ſay that the grantee can be eſtopped by any 
inference of the King's in the recital of the grant which is made 
ex certd ſcientid et mero motu. Then the only ground for avoid- 
ing the grant, under a ſuppoſition that the King was deceived, 
is that the deception aroſe from a falſe repreſentation of facts by 
the grantees, in conſequence of which the King was induced 
to grant ſomething more than he would otherwiſe have done, 
had he been truly informed of all the circumſtances : but that 
cannot be ſaid to be the caſe here; for in the very ſame ſentence 
are recited all thoſe occurrences which had taken place in the 
borough, and which ſhew that in point of law the old corpora- 
tion was actually difſolved at that time; and then that which fol- 
lows, namely, that the corporation was in danger of being diſ- 
ſolved, is the inference of the King, which is wrong, but 
nevertheleſs will not avoid the grant, becauſe the facts which 
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are before ſtated are true, and ſhew that thecorporation was actually 
diſſolved. This principle was clearly eſtabliſhed in The King v. 
Kemp (a), that if the matter which is falſe in the Letters Pa- 
tent be ſuggeſted on the part of the grantee, and that to the pre- 


. judice of the King, there it is void; but where the words of the 


Letters Patent are the words of the King, although the King 
appears by his inference to be miſtaken even in his law, yet he 
ſhall not be ſaid to be deceived ſo as to avoid his grant. And there 
are many authorities to the ſame effect collected in 17 Vin. Abr. 
100. tit. Prerogative of the King. But even if that were left in 
any degree of doubt, there are abundance of authorities to 
ſhew that if the grant of the King may be taken in two 
ſenſes, the one of which would make it bad, and the other good, 
ſuch conſtruction ſhall be made that the King's charter ſhall 
take effect; for it was not the King's intent to make a void grant. 
1 Co. 45. Alton Wood's caſe. 10 Co. 67(6). Churchwardens of St. 
Saviour's Southwark's caſe, The Earl of Rutland's caſe. 8 Co. 55. 
Now here the King could not but ſuppoſe that the corporation 
was ſo far diſſolved as to enable him to grant a new charter, 
otherwiſe he would not have attempted to do ſo; eſpecially 
as the real ſituation of the borough was truly repreſented to 
him. And unleſs the corporation were diflolved, and the King 


Intended to make a new grant, the charter would not have any 


operation at all, becauſe it is directed to a new ſet of men; 
which would be directly contrary to what is ſaid by Lord 
Coke, that the King's grants are not to have a narrow interpreta- 
tion for overthrowing them, but a liberal and favourable con- 
ſtruction for the making them available in law uſque ad plenitudi- 
nem. Now it appears plainly throughout every part of the char- 
ter that the King intended to make a new grant, and not merely 
a grant of confirmation. In the firſt place, the charter is di- 
rected to the inhabitants, who. had before ſtated their grievances 
in being deprived of all government by the failure of the old 
corporation, and who had petitioned for a new grant. In the 
next place there are words of creation and grant in every mate- 
rial part throughout the charter; he willi, grants, and ordains, 
that the borough of Hellefton ſhall, and may be, and remain, for- 
ever hereafter a free borough, &c. He creates, makes, ordains, 
and eftabhſhes that they ſhall have perpetual ſucceſſion, and be 
for ever hereafter capable to purchaſe, &c. And wherever the 
word confirm is uſed, which is indiſcriminately done in all ori- 


(a) 12 Med. 78. % 2 1%. 496. 
ginal 
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ginal charters, it is either uſed after words of grant, in the ſame 
manner as be and remain, or elſe the privilege ſo confirmed has 
been particularly or generally granted in ſome other parts of the 
charter. The ſame anſwer may be given to the words ratiſy, 
confirm, and reſtore; the inhabitants had always enjoyed the pri- 
vilege of being governed by their own magiſtrates, who were 
themſelves endowed with certain privileges; the King had 
granted the petitioners a new ſet of governors on the failure of 
the old ones, and, they being before created and conſtituted by 
the charter, and cloathed with the former franchiſes of the cor- 
poration, the King then ratifies, confirms, and reftores to them 
all the ſeveral immunities which had been before enjoyed by 
thoſe whoſe places they were appointed to fill ; that is, he rati- 
fies and confirms what he had before granted, and reſtores to them, 
in reſpect of their political capacity, what had been before held 
by the corporation of Helleſtan, and which had reverted back 
to him on their failure. Theſe objections then, which have 
been taken to the charter itſelf, revert to the principal queſtion, 
whether the old corporation were ſo far diſſolved, as that the 
King might make a new grant of the corporate franchiſes. The 
facts material to the principal queſtion, and which are reli:d on 
by the defendant, as the ground on which his title under the 
new charter reſts, are thus ſtated in the ſpecial verdict: that at 
the time of the new grant there was no mayor; nor could any 
election of a mayor be had; nor any election of an alderman, 
freeman, or burgeſs; and that the burgeſſes had no longer the 
power of holding any corporate afſembly, or of doing any cor- 
porate at, Under theſe circumſtances it was the clear right, 
and perhaps the duty, of the Crown to re-incorporate the inha- 
bitants of the borough, after all the great and beneficial ends 
for which the corporation was originally created had become in- 
capable of accompliſhment by the remnant of the 'old corpora- 
tion. Conſidering the nature of public corporations in a general 
point of view, and for the purpoſes for which they are found- 
ed, no doubt can be entertained but that the old corporation was 
abſolutely diſſolved in contemplation of law as well as in fact 
at the time of the new grant, under the circumſtances before 
ſtated. Corporations are public truſts, not conferred upon the 
individual members for their own emolument, but for the be. 
nefit of that community over which they preſide. The princi- 
pal object in ſuch an inſtitution is the adminiſtration of juſtice, 
and the public government of the people, The encouragement 
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1789. of trade is alſo a main object of its regard, Other immunities 
— derived to the ſeveral individuals who compoſe the body are mere 
The Kixs ſecondary conliderations beſtowed as rewards for their ſervices 
©, wr of in the other reſpects. The creation therefore of corporate fran- 
chiſes being ſo highly beneficial to the public, the law hath 
veſted almoſt unlimited powers in the Crown to extend its 
bounties of this ſort; and the only legal reſtraint upon the exer- 
ciſe of that prerogative is, that where there is already an exiſt- 
ing, ading, corporation, the King cannot create another with 
co- extenſive juriſdiction, and the ſame governing powers, in 
the ſame place. But the reaſon of that reſtraint is obvious, 
namely, becauſe the inconvenience and confuſion which would 
enſue from the claſhing of two independent bodies, exerciſing 
fimilar juriſdiction over the ſame ſubject matter, would more 
than counterbalance the advantage to be derived from their in- 
ſtitution. But that reaſon by no means applies to the charter 
of Geo. 3. granted to the inhabitants of Helleſton. For the 
powers granted to that corporation could never claſh with the 
old corporation in the exerciſe of theirs ; becauſe the powers 
originally beſtowed upon the latter were at that time utterly ex- 
tinguiſhed. On general reaſon therefore the old corporation, 
whether conſidered as a great political feature of this conſtitu- 
tion, or as a court for the adminiſtration of public juſtice, or as 
an aſſembly of magiſtrates for the regulation of police, or as a 
guild or fraternity for the protection of trade, muſt be conſidered 
as being diflolved, when all theſe primary objects could no 
longer be attained, according to the doctrine maintained by 
Lord Holt, in the caſe of Sir James Smith a), that, when the 
end of an inſtitution is gone, the inſtitution itſelf is gone, The 
objection then, if any, to the new charter muſt ariſe from con- 
ſidering a corporation, not on the ſubſtantial ground of public 
utility, but as a mere creature of law. However it appears 
equally clear from all the authorities that the mutilated reli 
of the quondam corporation was no bar in law to the new grant 
to a different body of men in Helliſton. This is apparent in the 
firſt place from adverting to the definition of a corporation 
given by Mr. Juſtice Blackftone (5), who in his view of this 
ſubject has collected from the various authorities. in the books 
the five following incidents, which, he ſays, are neceſſarily and 
znſeparably annexed to every corporation; 1ſt. To have perpetual 
ſucceſſion, which is the very end of its incorporation. Now 


(a) 4 Med. 52. 12 Mod. 19. Show. 280, ; (3) 1 Com. 475» 
that 
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that end was entirely defeated in the preſent caſe. 2d. To ſue 
or be ſued, plead or be impleaded, grant or receive, by its corporate 
name. None of theſe things could be done by the old corpora- 
tion; for as it is obſerved by the ſame author (a), aggregate cor- 
porations, that have by their conſtitution a head, cannot do any 
acts during the vacancy of the headſhip (except only appointing 
another: ) and Co. Lit. 263. b. 4. 21 Ed. 4. 69. and various 
other authorities agree in the ſame doctrine. zd. To purchaſe 
lands, and hold them for their ſucceſſors. 4th. To have a com- 
mon ſeal, Now not having any authority to make uſe of ſuch a 
ſeal is the ſame as not having any. 5th. To make bye-laws. 
But this incident was as irretrievably gone as the reſt, inaſmuch 
as no corporate aſſembly could be held. do that it is pretended 
that there exiſted a corporation, which not only had not a/l 
thoſe which are ſaid to be neceſſary and inſeparable incidents to 
every corporation, but one that had not any of them. It would 
be ſufficient to compare the ſituation of Hellefton, at the time of 
the new charter granted, with the definition of Mr. Juſtice 

Blackſtone ; and unleſs that be falſe throughout, there was no cor- 
| poration in Helleſton at that time. The very form of pleading 
requires that in attempting to invalidate the latter grant it 
ſhould be ſtated that at the time before the charter granted, 
and then, there exiſted a corporation ia deed, fact, and name; 
whereas even by the ſpecial verdict it is expreſsly negatived that 
the corporation exiſted in fact, for it appears from thence that 
they could do no corporate act; and the legal definition of ſuch 
a body demonſtrates clearly enough with what little reaſon they 
could be ſaid to exiſt in deed, or in name. But it has been ob- 


jected, upon the authority of the caſe of Colcheſter and Sa- 


ber (6), that ſo long as there remained any members of the old 
corporation, although it had loſt an integral part, and its acti- 
vity, yet it could not be ſaid to be diſſolved. It can hardly be 
meant that all Government and Public Juſtice were to be at a 
and till the death of each of thoſe perſons; but that argu- 
ment muſt go upon the idea that, before the Crown could grant 
the ſame privileges to a different ſet of men, either the former 
charter ſhould have been repealed by /cire facias, or quo war- 
ranto ſhould have been brought againſt the old corporation for 
a non-uſer, But that is only neceſſary where the grantees ſtill 
retain the power of uſing the King's grant, and exerciſing their 
franchiſes in the form preſcribed therein, but have done fome 


(a) 1 Blac. Cem. 478. (5) 3 Burr, 1866, 
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act to forfeit their right to uſe thoſe privileges. By doing any 
act inconſiſtent with the nature, and deſtructive of the purpoſes, 
of the grant, they loſe the right; but if they retain the pooer, 
that muſt be diveſted by judgment of Law. Now here no act of 
forfeiture is inſiſted upon againſt the remaining members of the 
former corporation, but the diſſolution of the corpus corporatum 
was @ conſequence of law, which attached the moment that they 
were reduced to that ſtate of perpetual inaRtivity and mutilation 
deſcribed in the ſpecial verdict. If then in contemplation of lavy 
the old corporation were at that time diſſolved, it was not ne- 
ceſſary to have recourſe to a judgment of law to work the ſame 
effect; becauſe the only purpoſe which could be anſwered by 
ſuch a judgment was already effected. Otherwiſe theſe groſs 


abſurdities would follow; firſt, that it would be neceſſary to 


call upon perſons notoriouſly not in exiſtence, which would be 
the caſe where the corporation were ſued as a body, who could 
never appear for want of a head; and in the next place they 
would be called upon to ſhew by what authority they exerciſe 


certain privileges and offices, which in truth they neither ds, 


nor can, exerciſe, It was unneceflary on another account to ouſt 
the remnant of the old corporation by judgment of law pre- 
vious to the grant of ſimilar franchiſes to thoſe, with which the 
old corporation had been inveſted, to a different body of men. 
One of the three integral parts of that corporation was irretriev- 
ably loſt; and the other two integral parts had loſt the porrer 
of perpetuating themſelves, or of acting as a corporate body. 
It was no longer therefore that thing on which the powers con- 


tained in the former charter were conferred. For if powers be 


given to three to be exerciſed by them jointly, after the death 
of one the remaining two have not even a colour of right to 
the enjoyment of them. The members of the corporation 
therefore had no longer any claim to the powers conferred by 
the former charter cn a certain deſcription of perſons than they 


continued to be the counter part of that charter. Therefore the 


grant made by Geo. 3. was not inconſiſtent with the rights of 
any perſons then in exiſtence ; for there did not in conſequence 
exiſt in Helleſton two different bodies of men inveſted with the 
ſame governing powers. The arguments which have been 
urged from the nature and purpoſes of corporations, in order to 
ſhew that the former corporation of Helleſton was diſſolved by 
being reduced to the fituation deſcribed in the ſpecial verdict, 
are alſo confirmed by a yariety of authorities, which at the ſame 

2 | time 
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time will ſerve to explain the caſe of the corporation of Co/chefer 
v. Seaber. In 1 Rol. Abr. 514. tit. Corporation,” under the 
head of what drffolves a corporation,” it is ſaid that © if a 
* corporation be conſtituted of brethren and ſiſters, and all the 
« ſiſters die, all grants and acts made by the brethren afterwards 
« are void; for when all the filters are dead, it is no perſe&t 
* corporation.” The caſe there put is directly in point, At 
the time Rolle wrote it was evidently conſidered that a corpora- 
tion conſiſting of more than one integral part could not ſubſiſt 
after one of thoſe paris was gone without any power of revival 
inherent in the body. And that is made clear from what fol- 
lows immediately under the ſame head, where he adds, © if 
* the king create a corporation conſiſting of twelve men to 
« continue for ever in ſucceſſion, and hat when any die the 
*« otvers may elect another in his room; if three or four die, 
« yet all acts done by the reſt are valid, becau/e it is not like the 
* caſe before mentioned.” T hat is, becauſe there remains a power 
of renovation incident to the corporation by the terms of their 
grant, And that agrees with the doQrine in Tr. 11 Eg. 4. 4. 
That if the abbot be alive and the convent all dead the cot po- 
ration is not determined, for be may profeſs others, So long 
therefore as there remains a power of reviving the ſeveral 
parts of the corporation as the members drop off, whether by a 
majority of the remaining members, where the corporation con- 
fiſts of but one integral part, or by a concurrence of the re- 
maining integral parts, where it conſiſts as in the preſent caſe 
of three, ſo long the corpus corporatum remains in full force 
for that ſpecific purpoſe; but the inſtant the diſability to do 
that becomes perpetual, the operation of the king's grant is 
ſpent, although ſome of the members, as in the firit caſe in 
Rolle, ſtill remain. The authority of that caſe has been ſubſe- 
quently confirmed in a manner too firong to be ſhaken, In the 
London quo warrants caſe, the recorder in his argument (a) 
ſtrenuouſly contended againſt the diſſolution of the corporation 
by a judgment of law againſt them eo nomine; in doing which 
the indiſſolubility of the corpus corporatum was maintained to 
a much greater extent than it has ever been ſince ; but even he 
admitted the common caſe put in 1 Inf. 13.6. of all the cor- 
poration dying, which would amount to a diſſolution; and he 
alſo admitted the caſe put in Ralie, and ſaid, ** If a corporation 


© confiſt of ſo many con-fratres, and ſo many ſiſters, and all 
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1789. tothe ſiſters die, this corporation 7s diſſoluel: Then the rea- 
>. ſon which he adds for this conceſſion is peculiarly emphatical ; 
The Kix® 4 for both the brothers and ſiſters are integral parts of the cor- 
againſt b ; 
Pazmoxze. ** poration, and it cannot ſubſiſt by halves.” Now conſidering 
the eminent abilities engaged in ſupport of the corporation of 
| Londen, and the earneſtneſs with which every argument and 
authority which tended to prove the diſſolubility of corporations 
was conteſted, it may fairly be taken that the admiſſion of the 
Recorder, that the irremediable loſs of an integral part of a 
corporation was a diſſolution of it, is concluſive that the law 
was ſo underſtood at that period. Sir Robert Sawyer (a) alſo 
argued to the ſame effect on behalf of the crown; and it is the 
a only material point in which they agreed. He ſaid that the 
only thing a corporation can do in the vacancy of the mayor is 
to chooſe one; and again, ** where the commonalty of a cor- 
«* poration have 2 power of chooſing a mayor, as by never choo/- 
* ing a mayir, they themſelves would diſſolve the corporation; e 
« by forfeiting that right, it is in the power of the law to diſſolve 
*« them.” This agrees with the diſtinction before taken as to 
the neceſſity of ouſting the members of the corporation by judg- 
ment of law. Sir Robert Sawyer clearly underſtood that where 
the power of continuing themſelves in ſucceſſion remains, but 
the corporation have done ſome act to forfeit their 21g to exer- 
ciſe that power, there advantage muſt be taken, if at all, by le- 
gal proceſs ; but where the power of exerciſing is gone as well as 
the right, there the corporation is Y/o facto diſſolved, the ſame 
as by the death of all the natural members. And it is to be 
obſerved that the caſe put in 1 ft. 13. b. and other books of 
a diſſolution of the corporation by the death of all the natural 
perſons muſt be underſtood of ſuch a corporation as is alluded 
to in the ſecond inſtance mentioned in Rolle Abr. conſiſting of 
one entire part only, where ſo long as any remain they have a 
power of filling up the vacancies; or as in the caſe of the mo- 
naſtery, where the abbot and all the monks muſt die before the 
power of renovation can ceaſe, Now the ſame conſequence fol- 
lowed in the preſent caſe by the death of all the integral parts 
of this coporation ; for each part had loſt the power of conti- 
nuing itſelf in ſucceſſion, as well as of reſtoring its head to the 
collective body. Again too in the poſtſcript to the London quo 
warranto caſe, which is a compilation of the ſum of all the ar- 
guments on either fide, and ſeems to have been made by one 
(a) Page 21, 
whe 
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who favoured the city, the doctrine contended for is ſtrongly | 


\ corroborated, ** It is agreed,” ſays the author, ** that a body 
* politic may be diſſolved, either by the death of the perſons in- 
corporate, or their refſuſer to act, nominate, or elect, officers 
& or miniſters, ſo as there remain not ſufficient authorized or enabled 
« by their charter er conſtitution to preſerve their being: This is 
emitted to be a ceſſer or diſſolution of the Corporation.” But 
whether in any other way, Cc. the queſtion is made. So that in 
all the ſtryggles and controverſies of the times it appears that 
the above propoſition was never diſputed. The point does 
not appear to have ariſen again till the beginning of the preſent 
century in the reign of queen Anne; and that was in the caſe of 
Bewdley (a). The corporation was nearly in the ſame ſtate as 
that of Helleſton, when in 1708, in the ſeventh of Anne, a new 
charter was granted, which was refuſed by the remaining mem- 
bers of the old corporation, but accepted by the inhabitants. 
The right of ſending members to parliament was conteſted by 
the old and new corporations in 1708, 1710, and 1714. Ia the 
firſt and laſt the new corporation prevailed : but the other in- 
tereſt predominating in 1710, the Houſe of Commons petitioned 
the queen to order her Attorney General to take proper ſteps 
for repealing the new charter; whereupon a ſcire facias was 
brought, which was tried at bar. The report ſtates that there 
had been two charters granted to this boreugh, previous to «the 
charter of queen Anne; one by James the Firſt, which was the 
good charter; the other by James the Second, which was con- 
feſſedly void. By the firſt of thoſe charters both the capital 
and common burgeſſes had a right of voting in the annual elec- 
tion of the bailiff who was the chief officer; and the bailiff and 
capital burgeſſes were neceſſary in all corporate acts. But after 
the grant of James the Second, great confuſion had ariſen in the 
borough between two different ſets of corporators, the one elec- 
ted under James the Firſt's charter, the other under that of 
James the Second, and at the time the grant of queen Anne 
had been made, the then bailiff who preſided over the old 
corporation had been elected at a meeting whereat the bailiff 
under the void charter preſided, after it's invalidity was univer- 
ſally acknowledged: and the new and old burgeſſes had voted 
promiſcuouſly at that election, but the bailiff had a majority of 
the old burgeſſes. One queſtion aroſe in that caſe, whether the 
old corporation were not diſſolved by the loſs of one of their in- 


h (a) 1 f. Was. 207. 
Vor. III. 3 L | tegral 
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tegral parts, which was the bailiff, though there was one de 
fatto. Another doubt was whether a legal bailiff could then be 
choſen, becauſe he was to be choſen by the concurrence of the 
capital burgeſſes, and all of them were dead except one: but in- 
deed it appeared by the charter that, upon the death of any of the 
capital burgeſſes, their vacancies were to be filled up ** by the 
te reſidue of the capital burgeſſes, or the greater part of them.” 


A majority of the judges in court inclined ſtrongly to think 


that the corporation had loſt one of its integral pars, and was 


therefore diſſolved, and the paſſage in Rolle was cited. And 


Lord Ch. J. Parker thought that the remaining burgeſs could 
not ele& others. But Mr. Juſtice Powell doubted whether the 
corporation could be ſaid to be diſſolved for want of capital bur- 
geſes; and thought it not material whether the bailiff were a law- 
ful one or not, becauſe the corporation might chooſe one on 
their charter day. It does not appear to have been diſputed by 
Mr. Juſtice Powell, that, admitting the corporation to have loſt 
an integral part in point of fact, the legal conſequence of law, 
namely, a diſſolution would not have followed; but he heſitated 
upon the fad, conceiving that under the clauſe ſtated in the 
charter, the remaining burgeſſes would have a right to ele& 
others; and then, when the vacancies were filled up, the cor- 
poration would of courſe be competent to proceed to the election 
of a bailiff on their charter day. The court there wiſhed the 
jury fo find the ſpecial matter, notwithſtanding which they 
found a general verdi& againſt the new charter. Then what 
follows in the report is concluſive as to the queſtion' now de- 
pending: For it is there ſtated that the court afterwards ſer 
aſide that verdict, and granted a new trial upon the matter of lato 
with the advice of all the judges, Now that could never have 
happened unleſs upon conſideration of all the facts proved the 
court had been of opinion both that the old corporation had in 
fact loſt an integral part, and alſo that the conſequence of ſuch 
a loſs was the diſſolution of the corporation. And that, is fur- 
ther confirmed by the event; for though it came to trial again, 
and a ſpecial verdict was found, yet it never was argued ; and 
the new charter was acquieſced in and has been acted under ever 
ſince. Before the ſtat. 11 Geo. 1. c. 4. was paſſed, many corpo- 
rations who had paſſed their charter day, and were confined to 
make their election of mayor or other head officer on that 
day, were thereby held to be diſſolved, unleſs there was a pro- 


viſion in their charters for the continuance of the old mayor 
+ tall 
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till a new one was choſen. All thoſe decifions rebut the idea 
of the corporation's being indiffoluble ſo long as any of the in- 
dividual members remain, The principal one is the caſe of the 
corporation of Banbury in 1716, which is very ſhortly reported 
in 10 Mod. 346. but was very deliberately diſcuſſed, as appears 
from a manulcript note of Lord Hardwicłe's of that caſe. The 
printed report ſtates that an information in the nature of qus 
warranto was exhibited againſt Mr. Painton, recorder of Ban- 
bury, for exgreilting that office, when, the corporation having 


flipped their charter day for the election of mayor, that inte- 


gral part was gone. The court held that Parnton was not legal 
recorder, although he bad been choſen when the corporation was 
full, becauſe it was now diſſolved: and Lord Ch. J. Parker ſaid 
that ** if a mayor be not choſen by the time preſcribed by the 
© charter, and there be no proviſion in the charter for the 
old mayor's continuing on till the new mayor be choſen in, 
« the corporation is diſſolved, and conſequently cannot proceed 
« to a new election.“ He proceeds to obſerve that ſome were 
of opinion that this might be cured by the iſſuing out of a writ 
under the great ſeal impowering them to proceed to a new 
election; “but others were of opinion that even this would not 
«© do; and that there was no remedy but to obtain a new charter 
« from the crown. But nobody ever thought that in ſuch a 
* caſe the guondam Corporation could revive itſelf by chooſing a 
e new head without ſuch a writ under the great ſeal.” From the 
manuſcript note above mentioned, it appears that the caſe came 
on three times in court, and Lord Ch. ]. Parker went largely 
into the argument. He ſaid amongſt other things that “ the 
head is as eflentially neceſſary to a public as a natural body. 
« Whilſt the corporation are without a head, they can neither 
« ſye nor be ſued, make nor receive a grant; and a remainder 
* to a future corporation is void, for an expectation of a crea- 
tion is not to be.“ For which he cites many authorities; and 
again, „if there can be no election without the old mayor, 4 


&« fortiori there can be none if there is no mayor. This is not a 


« forfeiture for @ non-uſer, but only a conſequence in law, I never 
« heard that a corporation could act without their head: If 


they could, they may, as has been mentioned, avoid actions 


„at their pleaſure. The office of juſtice concerns every body; 
* and the good government intended by incorporating towns 1s of 


*« public nature.. This corporation is dead, and not barely 


** afleep.” And he concludes with ſaying, © upon the whole 
| | | h « 1 am 
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CASES IN EASTER TERM 


J am of opinion that this corporation i- atually difſplved, 
* and nee the offices exerciſed are uſurpations upon the 
„crown.“ In conſequence of this deciſion a new charter was 
granted, under which the corporation now exiſts. This is a 
deciſive authority; for it ſhews that the icveral offices of the 
corporation abſolutely expired upon the loſs of one integral 
part without a power of replacing it. And this caſe has been 
ated upon as law ever ſince, both in the courts of Weſtminſter - 
It was confirmed a very few years af- 
terwards in the King v. The Mayor and Burgeſſes of Tregony (a) 
E. 9 Geo. 4. 1723. where the court held that no election could 
be made except on the charter day, and that where by their char- 
ter the corporation have no power to chooſe on any other day, 
ce their corporation ſhall be difſolved rather than they ſhall make 
© an election on any other day,” Agreeably to theſe deciſions 


have been the opinions of the moſt eminent perſons who have 


filled the offices of attorney and ſolicitor general, to whom queſ- 
tions of this nature have been referred in the courſe of official 
duty by the privy council, upon applications to the crown for 
new charters. Amongſt theſe the caſe of the borough of Ti- 
verton is remarkable, as well for its proximity in point of time 
to the ſtat. 11 Geo. 1. as for the great legal erudition of the 
perſons whoſe opinions were taken upon it. . The mayor hay- 
ing abſented himſelf on the charter-day, no new mayor could 
e choſen. In 1724 an application was made to the crown for 
a new charter, which was referred to Sir Philip Yorke and Sir 
Clement Wearg, attorney and ſolicitor general, who in their re- 
rt adverted to the caſe of Banbury as concluſive that the cor- 
poration was diſſolved, and alſo delivered it as their clear opinion 
that the corporation could not be ſaid to exiſt after the loſs of 


an integral part which was made neceſſary by its conſtitution (5). 
The 


mayor on the charter day, Mr. Attorrey and 


(a) 8 Mod, 129. 

(4) The ſubſtance of this report 1s given 
by Mr. Douglas in the 2 vol. of his caſes of 
elections, in the notes to the caſe of Helleſten. 
The Attorney and Solicitor General, after 
taking notice that the charter day had elapſed 
without the election of a mayor, proceed thus; 
« As to which conſequence of not electing a 


Solicitor General humbly certify that in the 
caſe of Mr. Painton, the late recorder of Ban- 


tury, for exerciſing the ſaid office of recorder 
at a time when there had been no mayor 


* 


ele ded for that corporation, upon the charter 


day, your majeſty's court of King's Bench 


were of opinion · that the ſaid corporation, be- 
ing reduced to an abſolute incapacity of act- 
ing as a corporation in any reſpect whatever 
was diſſolved, and conſequently, if there was 
no corporation, Mr. Painton could be no 
longer Recorder; in which opinion the par- 
ties acquieſced, and applied to your majeſty 
for a new charter; and the ſaid opinion has 
never been contradicted by any ſubſequent re- 
ſolution or opinion of that court, nor by any 
ſuperior court; and Mr. Attorney and Soli- 


& 


+ 
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The ſtatute 11 Geo. 1. c. 4. was paſſed ſoon after, by which all 


theſe deciſions are fully recogniſed and confirmed; but proviſion YY 
is made for future caſes, out of which ſuch an one as was that The Kiss 
of the old corporation of Helliſton is expreſsly excepted. 


ſtatute begins by reciting what the law then was, and the miſ- 
chiefs which had ariſen from it; “ Whereas in many cities and 
* corporate towns the election of the mayor or other chief of- 
* ficer is confined to a particular time, without any proviſion 
* how to act in caſe no election be then made; and it frequently 
happens that particular acts are required to be done, which 


„by contrivance or default of 


the perſons who ought to pre- 


« de are omitted; in which caſes, if elections of ſuch officers 


% could not afterwards be made, 


or in conſequence of ſuch omiſſion 


* the corporation ſhould be diſſalved, great miſchiefs might en- 
„ ſue;” It then proceeds to provide a remedy againſt the con- 
ſequence of law which would otherwiſe reſult from ſuch a ſitu- 
ation, by enaQting ** that if no election ſhall be made of the mayor, 
* &c. or ſuch election ſhall afterwards become void, the corpora- 
&* tion ſhall not thereby be taken to be diſſolved, or diſabled from 
te electing ſuch officer in future,” &c. but ia ſuch caſes they 
may proceed to election on a ſubſequent day, After the Le- 
giſlature have thus declared that the conſequence of a corpora- 
tion's having ſlipped their charter day for the election of a mayor 
would be the diſſolution. of that corporation as the law then 
ſtood; after deſcribing the miſchiefs that enſued from thence gy, 
after declaring that in ſuch a ſituation they ſhall not in future 
be taken to be difſolved, but may proceed to election at a future 


day; they then by an expreſs proviſo exclude ſuch a caſe as the 


preſent from the benefit of that remedy againſt the conſequences 
of law before deſcribed by them. The 5th ſcion ** provides 
always that no ſuch election, or any act done in order there - 
* unto, ſhall be valid, wnleſs as great a number of perſons ſhall 
* be preſent at and concur and vote therein as would reſpectively 


* have been neceſſary, if the 


election had been made at the 


e uſual time.” Now as that could not be accompliſhed by a cor- 
poration ſituated as that of Helleſton was, the natural and obvious 
reflection is that the Legiſlature foreſaw and knew that ſuch 
an one muſt and would be diſſolved. After ſo ſtrong a legiſla- 


citor General hambly apprehend that this 
judgment comes up to the preſent cafe, and 
is a clear authority in law that by reaſon of 
this de fault the corporation of Tirerter is at 
an end.— The original report with which we 


have been favoured from Lord Hardwicke's * 


. 


| papers proceeds thus ; * neither can we con- 


ceive how a corporation can ſubſiit when it is 
deprived of an integral part of the body made 
neceſſary by the charter, without any power 
in themſelves of reſtoring that part, or of do- 
ing any one act as a corporation, &c.“ 
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CASES IN EASTER TERM 


tive declaration of the law, it was not competent to any court 
to have held it to be otherwiſe, even if ſuch a caſe were to be 
found: but it will probably appear, from an accurate inveſtiga. 
tion of the caſe of Colcbeſter and Sraber (a), that no ſuch con- 
tradition ariſes from thence ; which muſt be the caſe, if what 
is there faid by the court can be applied, in the manner con- 
tended for, to the preſent caſe. Theſe obſervations are confirmed 
by other parts of the act; for by the 7th ſection it is enacted 
that no corporation ſhall be adjadged 20 be diſſolred in the ſitua- 
tion before mentioned in conſequence of any omiſſion which had 
then happened; but may proceed to a new election. But in 
confirmation of the law as it ſtood before the act, the 8th ſection 
provides that nothing in the act ſhall extend t invalidate 4 
new charter, nor to make good the election of any officer again/# 
whom judgment has been obtained in quo warranto or on man- 
damus before the laſt day of Michaelmat term 1724. The act 
paſſed in that year, before which time the caſes of Banbury, 
Tregony, Tiverton, and others were concluded ; which is recog- 
nizing thoſe caſes in the ſtrongeſt manner. And the proviſion 
againſt making uſe of the act retroſpectively to invalidate new 
charters could only allude to charters given without the con- 
ſent of the old corporations, for otherwiſe ſuch a provifion was 
nugatory, as at any rate they would have been good with that 
aſſent. That the Legiſlature meant to exclude corporations ſituat- 
d as Helleſton was is further evident from the directions given 
in the ad and 3d ſections of the act to the Court of King's Bench 
to grant a mandamus to the corporation to proceed to an elec- 
tion after the charter day, in caſe there ſhall have been no elec- 
tion or a void one. And this court will even of it's own accord 
take care, as was ſaid by Mr. Juſtice Buller, in Milward v. 
Thatcher (5), that the corporation ſhall not by their own act 
reduce the number of offices conſtituted by their charter, 


but they will iſſue a mandamus to compel them to fill up thei: 


offices. Now in this caſe the old members could not have 
complied with the requiſitions of ſuch a writ, had it been iſ- 
ſued, for want of the proper perſons to conſtitute ſuch an elec- 
tive aſſembly; and it would be ſtrange to ſay that they continued 
to be a corporation when they could not do that which the law 


requires and compels all corporations to do. In the caſe of the 


corporation of London the Legiſlature treated the judgment 
which had been given againſt them in a very different manner, 


(3) Ante 2 vol. 88. 


a) 3 Burr. 1866. 
as declaring 
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declaring it to be illegal, arbitrary, null, and void, by the ſta- 
tute 2 W. & M. c. 8.: whereas the judgments which had been 
given upon this ſubject ate confirmed and eſtabliſhed in full 
force. The caſe of the corporation of Maidftone is as ſtrong an 
authority fince the ſtatute to ſhew what the common law was 
and continues to be, (except where it is now altered by the act 
of parliament,) as the caſe of Tiverton was before that a paſſed. 
And it is likewife a powerful confirmation of the interpreta- 
tion here given of that ſtatute as far as reſpects the cafe now 
before the court, and the operation of the 5th feQion above 
ſtated, The town of Maidſtone had been incorporated by a 
charter of James 1., by the name of the mayor, jurats, and com- 
monalty. The mayor was to be elected out of the jurats by 
their naming two, of whom the commonalty were to chooſe one: 
the jurats by the mayor, jurats, and commonalty, out of the in- 
habitants: the freemea by the mayor and jurats, In 1742, 
15 Geo. 2. a new charter was applied for, there being then no 
mayor or legal jurat exiſting ; but only go freemen and up- 
wards, 200 of whom oppoſed the new charter. The matter 
was referred to Sir Dudley Ryder, and Sir Job Strange, attor- 
ney, and ſolicitor general, who, ſtating theſe facts in their re- 
port, 2gth April 1742, delivered their opinion that the cor- 
poration was diſſolved. That caſe cannot be diſtinguiſhed from 
the preſent; and therefore as far as the opinion of two ſuch 
eminent lawyers in their official capacity can go it is a direct 
authority in point. What the common law was, and the opera- 
tion of the ſtarute upon it, is acknowledged by Mr. juſtice Black- 
tone (a), who, in treating of the methods by which corporations 
may be diſſolved, ſays “and becauſe by the common law corpora- 
6 tions were diſſolved in cafe the mayor or other head officer was 
c not duly elected on the day appointed by the charter, or eſtabliſhed 
«« by preſcription, it is now provided that for the future no 
** corporation ſhall be diffolved on that account; and ample 
directions are given for appointing a new officer, in caſe 
* there be no election or a void one made upon the charter or 
e preſcriptive day.” This clear principle of the common law 
is again confirmed in terms peculiarly applicable to this caſe 
by a great authority, namely, Ld. Ch. B. Comyns (5) : enume- 
rating the ſcveral ways by which @ corporation may be diſſolved, 
He ſays “ So if a corporation refuſe to continue the election of 
«* officers ill all die who could make an election; for thereby the 


() 1 Com. 485, (5) 3 Dig. 415. tit. Franchiſes, G. 4. 
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gor peration is difſolved.” This is placed by him under a ſe- 
parate head from the cauſes of forfeiture. And it is founded upon 
this clear diſtinguiſhing principle that in the one caſe the end 
of its creation cannot be complied with. If in the exerciſe of 
the power it is abuſed, or thoſe who are inveſted with the power 
will not uſe it, the law muſt by regular proceſs take it away in 
or order to place it in better hands: but here that end and only 
end of the law, in calling upon the grantees to give an account 
of their truſt, is already anſwered ; for the power which it 
would have taken away is Icſt ; whereby the neceſſity of legal 
interference is ſuperſeded. Under the preſſure of all theſe au- 
thorities the caſe of the mayor and commonalty of Colchefter v. 
Seaber (a) is brought forward in order to prove that ſo long as 
there remained any member of the old corporation, although 
an integral part, made neceſſary to their conſtitution by the 
charter, was gone without any power of replacing it, and they 
could no longer act as a corporation in any reſpect, they were 
not diſſolved in point of law, and the king could not grant a 
new charter of incorporation to a different body of men. But 
it will be found upon an accurate inveſtigation of that caſe that 
it is efſentially different from this in the main fact upon which 
it. turned. There the old corporation had received and accepted 
a charter of reſtoration from the crown, which is wanting to the 
old corporation here. The judgment of the court was formed 
on the effect of that new charter on the former conſtitution ; 
the expreſſions made uſe of by the court are referable to that alone. 
The old authorities which have been ſtated, and which are all 
one way, exclude the preſumption of any further meaning in the 
court, which was not neceſſary to the caſe before them, and 
which would be totally repugnant to thoſe authorities. The 
very caſes relied on by the court as the foundation of their judg- 
ment are concluſive againſt ſuch a preſumption, becaule they 
not only do not ſupport the doctrine now attempted to be drawn 
from the caſe of Colchefter and Seaber, but in terms eſtabliſh the 
contrary. And laſtly, the ſame judges, who delivered their 
opinions in this latter caſe in a ſubſequent caſe very ſhortly at- 
terwards, held the very reverſe of the propoſition now aſcribed 
to them as their meaning in the caſe of Cole beſter and Seaber. 
That corporation had conſiſted of a mayor, to be choſen an- 
nually from among the aldermen, 11 aldermen, 18 aſſiſtants, 
and 18 common councilmen ; when in 1740 judgments of ouſter 
were obtained againſt the mayor and all the aldermen, all of 


* 


(a) 3 Burr, 1866. 
whom 
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whom were dead before 1763, at which time the charter of 
George 3. was granted to and accepted by the old members; 
and the queſtion was whether the exiſting corporation in 1766 
could maintain an action on a bond which had been given to the 
corporation before the judgments of ouſter. Lord Mansfield 
begins by obſerving that many corporations for want of legal 
magiſtrates had loſt their activity, and obtained new charters ; 
and inſtances Maidſtone, Radnor, and Caermartben. The very 
outſet therefore of his deſcription of the caſe marks it to be 
eſſentially different from the preſent, inaſmuch as the old cor- 
poration have not obtained any new charter; and the very in- 
ſtances which he brings into compariſon with Colcheſter are 
where the corporations, after having been declared to be diſ- 
ſolved by the ableſt opinions which could be taken in the courſe 
of official duty, had received thoſe new charters after every 
ſtruggle againſt them which could be made.. And yet [he 
adds] it has never been diſputed, but that h new charters re- 
„% vive, and give activity, to the old corporations,” All his 
lord ſhip's reaſoning applies to caſes where reſtoring charters 
have been granted te the old body, The very term revive im- 
plies that they had given new life to that which had ceaſed to 
exiſt ; the word has no other meaning. And this is put be- 
yond a doubt by what immediately follows; lt now comes on 
as a queſtion whether the old corporation exiſts after this 
judgment of ouſter againſt the mayor and all the aldermen, 
„and the new charter. But there is no authority, no dictum, 
* for it,” His lordſhip does not try the exiſtence of the old 
corporation upon their ſituation before the new charter, but af- 
ter it: whereas, in order to make that caſe apply to the preſent, 
the new charter ought not to have been granted to the old cor- 
poration, Then to ſay that there is no authority, no dictum, 
in ſupport of the argument againſt the exiſtence of the ſame 
corporation as it was before, may be true if it be confined to the 
caſe before him, where the crown had reitored the old corpora» 
tion by a new charter ; but, if applied to the ſtate they were in 
before that grant, is utterly unfounded, and repugnant to the ex- 
tenſive legal knowledge of that great judge. And it is ſo far from 
being founded in fat, that every antecedent authority and 
dictum are ſtrongly in ſupport of the propoſition. And ſome 
too of theſe not obſolete authorities, but caſes that had made 
conſiderable noiſe at the time, and been recently canvaſſed. It 
is abſolutely impoſſible to ſuppoſe that all theſe were overlooked 
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or intended to be ſuppreſſed in filence, when Mr. Juſtice Vilmot 
expreſsly mentions the caſe of Banbury, which is not queſtioned, 
much leſs denied to be law, either by bim or the reſt of 
the court. Lord Mansfield ſays further that . without an ex- 
& preſs authority, fo ſtrong as not to be gotten over, they ought 
© not to determine a caſe ſo much againſt reaſon, as that the 
« parliament ſhould be obliged to interfere to ſet it right.” For 
taking it in the ſenſe contended for by the proſecutor the an- 
ſwer is moſt obvious, There ig an authority, and ſeveral autho- 
rities, too ſtrong to be getten over. And as to the interference 
of the parliament ; they have had this very caſe before them, 
and have not only declined. to interfere but have expreſsly pro- 
vided againſt the interference of the courts by implication from 
the general proviſions of the ſtatute. It is true that Lord 
Mansfield proceeds to obſerve that the corporation is not diſ- 
«« ſolved by the judgments of ouſter and ſubſequent deaths of the 
«© mayor and aldermen, though they were without their ma- 
* giſtracy; that their conſtitution was not deſtroyed and gone; 
that their former rights remained: and then aſks ** whether a 
« freeman of Colebeſter would not ſtill continue to have a right 
* to common; or to vote for members to parliament.” It is not 
contended that judgments of ouſter againſt individuals, guoad 
ſuch, would diſſolve a corporation; but that if the corporation 


are without an integral part and no power of replacing it, the 


being in that ſtate by any means whatever is by conſequence of 
law a diſſolution. But, after what was ſaid by his lordſhip be- 
fore, all theſe exprefſions muſt be underſtood ſub modo, and ap- 
plicable only to the caſe then before him. For otherwiſe the 
argument would go the whole length of ſaying that though 
judgments of ouſter had been obtained againſt a/ the corpora- 
tors, yet that the conſtitution would ſtill ſubſiſt ſo as to pre- 
clude the king's grant; upon the idea which was ſtarted in 
the quo warranto caſe againſt London of a diſtinction between the 
corporate ſonl, and the corporate body, which was rejected 
then, and has been deſervedly exploded ever ſince. With re- 
gard to the rights of common, and of voting, which might re- 
main to the individual members after the deſtruction of their 
corporate activity, it has never yet been determined that any 
ſuch rights would ſut vive the wreck of the corporation. What 
was faid by Lord Holt in A4ſbby v. White (a) by no means 
eſtabliſhes ſuch a diſtindtion in the view for which it was cited. 


He was ſpeaking of a corporation in the full exerciſe of all its 


(a) 2 Ld. Raym. 952. 
functions; 
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functions; and of thoſe he ſays ſome of them are to be exerciſed 
by them individually for their ſeparate benefit, and he inſtances 
voting and the uſe of common ; and argues from thence that the 
individual corporator ſuſtains an injury to himſelf, as an indi- 
vidual, by being abridged or interrupted in the exerciſe of any 
ſuch franchiſe. But he does not ſay that the right remains after 
the extinction of the corporate capacity; on the contrary he ſays 
that it is agreeable to reaſon and the rules of law that a fran- 
« ch1iſe ſbould be veſted in the corporation aggregate, and yet the bene- 
« fit of it redound to the individual members.” From whence it 
is rather to be inferred that his opinion was, that the individual 
members had no rights except as members of the corporation 
aggregate. Indeed ſound ſenſe and law muſt concur in conſider- 
ing all theſe perſonal privileges as dependant upon the great 
rights of government and the adminiſtration of juſtice, for which 
corporations were created. Perhaps what was faid by Lord 
| Mansfield may be reconciled with the authorities cited, by ſay- 

ing that the old corporators might exerciſe theſe collateral per- 
ſonal privileges concurrently with the members of the new cor- 
poration, Even if ſuch rights remained to the old body indi- 
vidually, after the extinction of their corporate franchiſes, they 
could not be ſaid to be infringed by the new gran*, unleſs it be 
proved that they had a right to be the only five or fix perſons who 
ſhould uſe the common or give votes. There is no direct autho- 
rity upon this point; though it may be inferred from what is 
faid by Lord Coke, in 4 In. 48. that the King may enlarge the 
right of election, though he cannot narrow it: eſpecially where 
the right was firſt conferred on an indefinite number, How- 
ever it is unneceſſary in this caſe to diſcuſs that queſtion, if it 
appear, as it does moſt clearly from the authorities cited, that 
the King had a right by the diſſolution of the old corporation to 
grant all their corporate franchiſes to another ſet of men. If the 
preſent corporation ſhould be inclined to diſpute the right of the 
remaining members of the old body to intercommon or vote 
with them, then will be the proper time to conſidet his claim. 
All the remaining expreſſions made uſe of by Lord Mansfield, 
and the reſt of the Court, for the moſt part can only be applied 
to ſuch a caſe as was then before them, namely, where the old 
corporation had been revived and reſtored by a new charter. It 
is ſaid “A r1gbt may remain fo as to be capable of being again 
raiſed and revived,” their rights may be revived by a new 
* charter ;” and again, © by virtue of the new charter their 
3 e rights 
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* rights are ſo revived,” &c. © Here the Crown has reflored and 
ic revived all the rights,” &c. And, according to the report of 
this caſe in Blackfione (a), Lord Mansfield is made to ſay, that 
* it frequently has happened that by judgments of ouſter againſt 
10 perſons illegally elected no regular election again can be had; 


and the corporation is commonly ſaid to be thereby diſſolved: But 


*« 7ill this caſe it was never doubted but that by a neu charter it was 
& revived.” As to what is ſaid by Mr. Juſtice A/fen, that the 
intent of the ſtatute 11 Geo. 1. c. 4. was not to conſider ſuch 
corporations as diſſolved, but to revive their activity and put 
them again in motion; it is certainly not to be collected from 
the face of the ſtatute, that the Legiſlature had any other idea 
than that ſuch corporations were diſſolved; and as far as legal 
hiſtory may be applied in the diſcovery of their ideas vpon the 
ſubjeR, it is notorious that that act of parliament was paſſed in 
conſequence of the deciſion in the caſes of Banbury, and of other 
corporations juſt befote that time, and the obvious neceſſity of 
parliamentary interference in reſpect of the political uſe which 
was made of the law, as it was then acknowledged on all hands 
to be, But at any rate his obſervation would not apply to ſuch a 


| caſe as the preſent, which is excluded by a ſpecial proviſo from 


the benefit of that reſtoring ſtatute. It is only neceflary to take 
notice of one thing more, which is expreſsly made by the Court 
a ground of their deciſion in that caſe; and that is the caſe of 
Sir James Smith (b), which is declared by Lord Mansfield and 
Mr. Juſtice Yates to be in point. This caſe was cited to ſhew 
that by the judgments of ouſter againſt the individual members 


the corporation was not diſſolved. It came on upon a manda- 


mus to reſtore Smith to the office of alderman of London ; and 


the queſtion was whether he was in office after the judgment in 


the quo warranto caſe againſt the corporation; for if he was, he 
ought to have taken the oaths required by a ſtatute of William. 
Upon the immediate relevancy therefore of that caſe to the caſe 


of Colcheſter two obſervations may be made. aſt, That the 


judgment upon the effect of which the Court gave their opinion, 
in the caſe of Sir James Smith, was a judgment of ſeizure againſt 
the corporation, itſelf, and not judgments of ouſter againſt the 
ſeveral individuals, as was the caſe in the corporation of Co/- 
chefter. 2dly, The Court evidently doubted in the former caſe, 
as was obſerved by Mr. Juſtice Bulier, in the caſe of the King 
v. Amery (c), whether it was not an effectual judgment, but 


ſaid 
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ſaid they were bound to take it as the act had deſcribed it; and 
Mr. Juſtice Dolben obſerved, that the ſtatute of William (a) did 
affirm the judgment to be of force, for it did not declare it void 
4b initio, but illegal. But the queſtion has been ſince put be- 
yond all controverſy in the caſe of the Kiog v. AmeFy, where it 
was clearly held that a judgment of ſeizure did diſſolve a corpo- 
ration, Tf therefore this caſe of Sir James Smith was the baſis 
of the opinion of the Court in that of Colcheſter v. Seaber, its 
being ſo inapplicable to the point which it was cited to ſupport 
goes a great way to ſhake the latter caſe i toto; but beyond all 


doubt what was ſaid by Lord Holt in that very caſe of Sir fFames 


Smith which is exprelsly alluded to, and therefore mult have 
been known to the Court in the caſe of the corporation of Co/- 
cheſter, is concluſive that they did not entertain a conception that 
the doctrine then advanced by them could in any degree be ex- 
tended to the preſent caſe ; for ſo far from its ſupporting ſuch 
a poſition, it is in expreſs terms contradictory to it. Says Lord 
Holt, If a corporation were made to a particular purpoſe, and 
* they deveſt themſelves of all right, ſo as they cannot anſwer the 
* end of their inſtitution, it is thereby diſſolved ;” and he inſtances 
the caſe of a private corporation for charity before the reſtrain- 
ing ſtatute. ** But if che end of a corporation remains, as in 4 
% borough lo make bye-laws and govern it, the corporation remains 
ill: and the making of bye-laws is zo franchiſe, but part of 
« the conſtitution.“ The expreſſions made uſe of by the ſame 
great authority, in the caſe as reported in Shower, are till 
more pointed and material.] muſt agree that if a corporation 
* to a particular purpoſe be deveſted of all its powers and liber- 
ties, it is gone; as in the caſe of a charity. But now for 
„another corporation [alluding to that of London] they have 
power to make bye-laws and govern the place: and though they 
* have their liberties ſeized, yet they ſtill remain a corporation, 
« and might ad as ſuch.” That, he adds, was the reaſon of the 
Dean and Chapter of Norwicb's caſe (5b); *©* that they were uſeful 
ill as aſſiſtant to the Biſhop.” He concludes with ſaying that 
It is not the privilege of the corporation 0 govern and make 
« bye-laws, but it is eſſential to its being: It is part of the con- 
«*« /tifution.” It is palpable what Lord Holt's opinion upon the 
ſubje& was: that if a corporation had no longer the power to 
make bye-laws and to govera the place, it was % facto diſſol ved, 
bbecauſe the end of its creation no longer remained; and he re- 


. (a) 2 V. & M. 6. 8. (3) Palm, 491, 
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jects the idea of this great end of government being the fran- 
chiſe or privilege of the corporation, But he conſiders it in ity 
true and conſtitutional light, as a truſt created for the benefit of 
the ſubject; and eſſential to the very being of that body on whom 
ſuch a truſt is conferred, that they ſhould have the power of ful - 
filling its ends; leaving it to the law to enforce the execution 
of that power. As to the opinion of Mr. Juſtice Eyre, which 
was cited on the other fids, that a corporation may ſubſiſt, 
though it hath not the power of chooſing officers, and the King 
may have that ; the anſwer is obvious, that the very language 
made uſe of ſhews that he was ſpeaking of a corporation fo con- 
ſtituted at its creation, If then the preliminary obſervations 
made by the Court, in giving judgment in Colcheſter and Seaber, 
which have been already remarked upon, did not give ſufficient 
light as to their intention of confining their opinion to the caſe 
immediately before them, where a reſtoring charter had been 
granted, and accepted by the members of the old corporation, 
at leaſt their reference to the caſe of Sir James Smith, as being 
in point to the queſtion then diſcuſſed, would manifeſt that in- 
tention in the plaineſt manner, and prove beyond controverſy 
that their judgment was altogether founded upon the operation 
which the reſtoring charter had on the extinct corporation. Upon 
this ground there is a wide diſtinction between that caſe and the 
prefent, which perhaps may render it unneceſſary for the Court 
to inveſtigate that deciſion very nicely. The point therein eſta- 
bliſhed then amounts to no more than this, that though a corpo- 
ration be extin and dead to all other purpoſes in point of law, 
yet, if there remain any of the old members, the Crown may re- 
vive that corporation by a reſtoring grant. Now that is not in- 
conſiſtent with the defence here ſet up; and there are many 
caſes analagous to ſuch a ſituation. For example, after a judg- 
ment of ſeizure, by which a corporation is diſſolved, no doubt 


can be entertained but that the King may grant out again the 


ſame franchiſes to a different body of men; yet if he choſe to 
pardon the old corporators the effect of the judgment againſt 
them, and to grant a charter of reſtitution, the corporation would 
be in of their former rights. This was not doubted either by 
the Bar or Bench in the caſe of the King v. Amery (a); though 
the effe of ſuch a charter was impeded in that caſe by an in- 
tervening grant to another body of men. And it actually took 
effect in the caſe of the corporation of York, againſt whom a 9 


(a) Ante, 2 vol. 515. 
4 warrants 
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warranto information had been filed, and they neglected to ap- 
pear till after the time for appearance had elapſed ; but at ſome 
diſtance of time afterwards the King permitted them to replevy 
by conſent, which was equivalent to a reſtoring grant; in con- 
ſequence of which they reſumed their ancient franchiſes, It 
may be neceſſary to advert to the circumſtance of writs having 
iſſued under the Great Seal before the ſtatute to appoint a 
mayor or other head officer, when a corporation had ſlipped its 
charter-day, becauſe this is another ground taken up by Mr. 
Juſtice Wilmot, in the caſe of Colcbeſter v. Seaber, from whence 
he argued that the corporation were not ſo entirely diſſolved, 
but that they were as capable now of being revived in the 
King's charter, as they had been before the ſtatute by his writ, 
That is the fair way of ſtating that argument: but it will be found 
upon examination not to apply to this caſe. In the firſt place 
that right in the Crown was always very much doubted, as appears 
by Lord Ch. J. Parker's opinion in the Banbury caſe, and by the 
report made by Sir Ph. Yorke and Sir Clement Wearg, in the 
caſe of Tiverton corporation. But at any rate it was only a right 
of nomination, which muſt have been aſſented to by a ſufficient 
number of the ſeveral parts of the corporation to form a regular 
election; becauſe they might have refuſed the King's nomina- 
tion. So where they ſlipped their charter day, and a writ iſſued 
empowering them to proceed to an election, that election muſt 
ſtill have been made by an aſſembly competent to ſuch a pur- 
poſe by the terms of their charter or conſtitution, Such an 
aſſembly could not have been convened in this caſe, and there- 
fore nothing could have reſcued them from that ſtate of diſſolu - 
tion, This is alſo confirmed by expreſs authority; for Lord 
Ch. B. Comyns (a) under the title of Diſſolution of a Corpora- 
gion, after ſaying that“ a corporation is diſſolved who refuſe 
eto continue the election of officers til all are dead who could 
*« make an election, immediately fubjoins, “So if the King 
„ name the head of the corporation, and they refuſe his nomi- 
** nation till the body be dead,” that is to ſay, the body who 
could make an election. But laſtly, it is a concluſive anſwer 
to that argument, that no charter has been, or can now 
be, granted to the old body by which they could be re- 
ſtored to their old rights; for the king has precluded him- 
ſelf from making any ſuch grant, or doing any other act equi- 


(a) Cam. Dig. 415+ 
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valent thereto, by the new grant which he has conferred on a 
different body of men, This was much diſcuſſed in the caſe 
of the King v. Amery, and made a part of the ſolemn judg- 
ment delivered by the court on behalf of the defendant in that 
caſe, who claimed under an intervening charter made between 
the time of the judgment in quo warranto againſt the old cor- 
poration in the reign of Charles the Second, and a charter of 
reſtitution granted to that body by James the Second. Thus 


far the intention and opinion of the judges who gave judgment 


in the caſe of Colcheſter v. Seaber have been conſidered and en- 
deavoured to be collected from the internal evidence afforded 
by the caſe itſelf. In order to make that caſe apply againſt this 
defendant it is neceſſary for the other fide to ſhew that the ab- 
ſtrat doctrine intended to be laid down by the judges in that 
caſe was that the loſs of an integral part of a corporation made 
neceſſary to its corporate activity by the terms of its conſtitution, 
without any power of replacing it, was not a diſſolution. But 
beſides that the facts. of that caſe did not call for ſuch an opi- 
nion ; and that ſuch is not the natural inference to be drawn 
from the expreſſions made uſe of by the court taken all toge- 
ther, and connected with each other; the very ſame judges in 
ſabſequent caſes, and in one particular very recently afterwards, 
delivered a contrary opinion ; in a caſe too ariſing out of the 
ſame borough of Colchefter, and growing out of the former 


judgment, That was the caſe of King v. The Mayor and Alder- 


men of Colcheſter (a), where a mandamus was applied for to the 
defendants to proceed to an election of forty-eight perſons 
duly qualified under an act of the 9g & 10. z. to be guardians 
of the poor of the ſaid town. By that ſtatute a corporation had 
been created conſiſting of the mayor and aldermen of Colcheſter 
for the time being, and of forty-eight other perſons. Theſe 
latter were to be choſen at once, twelve out of the four ſeve- 
ral wards of the town; and fix of each twelve who were firſt 
elected were to ceaſe to be of the corporation at the end of two 


years, and fix others to be choſen in their room, af a meeting 


to be holden by the mayor and aldermen for that purpoſe. In con- 
ſequence of the judgments of ouſter obtained againſt the mayor 
and aldermen, by which thoſe offices had ceaſed in the cor- 
poration, the election of the guardians could not be continued; 
neither could the remaining guardians hold any meetings for the 
diſpatch of buſineſs without the mayor and aldermen by the 


(a) Trin. 14 Geo. 3. 1774. Dougl. on Elections, 2 vol. Notes on Helleſton caſe. 
| proviſions 
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proviſions of the act. A temporary act paſſed in 1742 appoint- 
ing twelve perſons nominatim to officiate in the froom of the 


mayor and aldermen during the continuance of the act, or till be Kine 


the king re- incorporated the town. This act expired in three Fab 
years, after which the poor rates had been aſſeſſed by parochial 
overſeers under the 43 Elix. c. 2. In 1763 the king granted a 
charter of reſtoration to the old corporation, which revived the 
former -conſtitution; at which time there was not one of the 
forty-eight guardians exiſting. In ſupport of the mandamus the 
cafe of Colcheſter v. Seaber was relied on as proving that the 
mayor and aldermen were now to be conſidered as holding theic 
offices under the old charter of the town; and as ſuch, being an 
integral part of the corporation created by the ſtatute of William, 
were competent to hold a meeting for the election of the forty- 
eight guardians. The Court were of opinion that they could 
not grant a mandamus for a whole integral part; aud that the 
corporation which was to conſiſt of two integral parts by the 
diſſolution of one of theſe was itſelf diſſolved. Now though 
it be urged that the former was the ground on which the Court 
refuſed the mandamus, yet it is abſolutely impoſſible that the 
ſame judges who uſed the expreſſions attributed to them in this 
latter caſe could have held ſentiments ſo diametrically oppoſite 
to them juſt before; as thoſe which have been imputed to them 
in Colebeſter v. Seaber. This rather ſhews that what was there 
ſaid by them was ſpoken only in reference to the particular caſe 
then before them : but if it had been otherwiſe intended at the 
time, yet as they held a contrary language in a caſe immediately 
ſubſequent, and that too with an expreſs reference to the for- 
mer one, it is moſt natural to ſuppoſe that they had re-conlider- 
ed their former opinion, and thought proper to correct it. But 
according to the dodtrine now contended for on the other fide 
it might as well have been inſiſted in the King v. Cole beſter that 
the pariſh could not have proceeded to elect overſeers becauſe an 
integral part of the old corporation remained after the charter 
of reſtoration had been granted; although it was no longer in 
the power of that corporation to anſwer any one purpoſe of 
it's creation. That a corporation which has loſt the power of 
perpetuating itſelf, by the loſs of an integral part and the want 
of a ſufficient number of perſons to form another election, is 
thereby diſſolved in point of law -was again aſſerted by one of 
thoſe judges whoſe opinion has been urged to the contrary, for 
Vor. IU. | 4P | ia 
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in the caſe of the King v. Monday (a) where an information in 
the nature of a guo warrants was brought againſt the defend- 
ant for claiming to be an alderman of Port/mouth, the queſtion 
was whether by the terms of the charter a majority of aldermen 
preſent was ſufficient to ele, not being a majority of all; 
Lord Mansfield aſked whether there were any caſe where the 
charter had directed the election to be by the majority of the body, 
in which it had been held that a leſs number than a majority 
of the wwhole corporate body could elect; as if the corporation 
conſiſt of twelve, and two die, whether ſix could elet? To 
which it was anſwered by Mr. Juſtice Alon that in the caſe of 
Rex v. Reeſe and Rex v. Neuſbam, common councilmen of Caer- 
martben, it was clearly underſt;od that if the major part of the 
corporation had been dead, it would bave been in fact difſoived ; 
or at leaſt thoſe who ſurvived could not have afſembled for the 
purpoſe of an election. Now the caſe of Rex v. Neuſbam and 
others (5) came on upon a motion for a mandamus directed to them 
as common councilmen to proceed to the election of a mayor; 
and it appeared that the election could only be made by a majo- 
rity of the whole number of common councilmen, which were 
twenty in all: At that time only eleven remained ; upon which 
Lord Ch. J. Ryder obſerved that the circumſtance that the 
* common councilmen are reduced to the loweſt number which 
an elect a mayor was of great weight; for if any one of 
« them ſhould die before there is an election of a mayor, there 
e never can be an election, and conſequently the corporation 
% muſt be diſſolved. And therefore the court granted the man- 
damus, The reſult then of all theſe authorities, and this rea- 
ſoning, is that the judges who preſided in the caſe of Colcbeſter 
v. Seaber did by no means intend in making uſe of the phraſes 
relied on to comprehend ſuch a caſe as the preſent, or to ex- 
tend the principles then laid down further than the caſe before 
them, where a charter of reſtoration had been granted to and ac- 
cepted by the old body. But if this diſtinction cannot be main- 
tained, if the doctrine laid down in the caſe of Colcheſter v. Sea- 
ber muſt of neceſſity extend to ſuch a caſe as this where no re- 
ſtoring charter has been granted, then unleſs every other autho- 
rity in the books upon this ſubject is to be obliterated, that caſe 
cannot be law. For the general tenor of all the authorities goes 
expreſsly to ſhew that the corporation of Helleſton by the irrepar- 
able loſs of an integral part, and the impoſſibility of ever act- 


% Grup. 537. (5) Say. 211, 8 
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ing again as a corporation, was in point of law diſſolved; not 
by way of forfeiture, but as a conſequence of law attaching 
upon ſuch a fituation. The old caſes and dicta are full and fa- 
tisfactory to this point; it is founded on the cleareſt reaſoning; 
it is ſupported by a direct authority of this court in the caſe of 
Banbury; it has been unequivocally adopted by all general wri- 
ters; the conſtant uſage and experience of the crown officers 
has coincided with it; and many charters have been granted on 
this foundation, which are in full force at this day ; above all 
the Legiſlature have recognized it in expreſs terms, and placed 
it beyond doubt or queſtion; the very authorities relied on by 
the court in the caſe of Colcheſter v. Seaber are grounded on 
this doctrine; and finally, it has been ſince adverted to and ac- 
knowledged by the ſame judges in ſubſequent caſes. A point 
ſo fully eſtabliſhed by judicial and legiſlative authority could not 
have been overturned, even if its own propriety might have been 
queſtioned originally; but there is no neceſſity for preſuming 


that ſuch an intention ever exiſted in this court; much leſs as 


the doctrine itſelf is deeply grounded in reaſon and policy. 

Jekyll in reply (a). Objections have been made to the Col- 
chefler caſe on intrinſic as well as extrinſic circumſtances. The 
former, that it was decided without much argument on the 
point for which it was cited here, and that the queſtion of diſ- 
ſolution was only collaterally obſerved upon, But the right of 
action depended on the exiſtence of the corporation: if it had 
been totally deſtroyed, the right of action was gone; the cir- 
cumſtance of the corporation not being diſſolved, which the 
court determined, gave the right of action and ſupported it. 
With reſpe& to the counſel in that caſe; their filence on that 
part of the ſubject (conſidering their abilities) is a ſtrong ar- 
gument to ſhew that nothing could be urged to prove the diſ- 
ſolution. The court, in determining the queſtion, cited many 


authorities, and among others the paſſage from Bro. Abr. p. 
514. and Sir F. Smith's caſe; the latter of which Lord Mans= 


field ſaid was in point. They alſo obſerved on the diſtinction 


between a judgment againſt the corporation itſelf, and againſt. 


the individual members of it; and recognized the doctrine that 


a corporation, though unable to carry on it's own ſucceſſion, 


might yet exiſt for certain purpoſes. As to the attack on the 


(a) This is the reply on the firſt argu- ſwer to the caſes cited for the defendant are 
ment, into which ſuch parts of the ſecond | interwoven, | 
argument for the relator as gave any an- 
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Colcheſter caſe from extrinſic matter, the caſes of Bewdley, Bon- 
bury, and others have been cited: But all the arguments drawn 
from them are mete inferences deduced from dicta, and not the 


Judgments of the court on the point. And as for the opinions 


of the Attornies and Solicitors General, which have been al- 
luded to; however reſpectable their private opinions may be, 
they cannot be cited as authorities here. The paſſage cited 
from Ro. Abr. (a) of the brethren and ſiſters does not prove 
that the loſs of an integral part diſſolves a corporation; it only 
ſays that when all the ſiſters are dead, all ads done by the bre- 
thren are void, becauſe they are not a perfef corporation; which 
implies that they are an imperfect corporation, and conſequently 
not diſſolved, The Bewdley caſe proves nothing, for it was 
never determined: it does not appear to have been argued when 
the ſpecial verdict was found on the ſecond trial. Nothing 
can be collected from it to ſhew that the opinion of the twelve 


judges was as has been ſtated by the defendant's counſel, And 
Powell J. (b) could not think the corporation was diſſolved for 


want of capital burgefſes, but doubted only whether they 
could at. So that although an integral part was gone, that 
learned judge was of opinion that the corporation was not diſ- 
ſolved. As to the Banbury caſe, although Lord Macclesfield was 
of opinion that the corporation was diſſolved, yet he admitted 
that it was the opinion of many that the corporation might be 
revived by a writ under the great ſeal; and no judgment was 
given there. In the Tregony caſe (c) the only queſtion was whe- 
ther a peremptory mandamus ſhould be granted to proceed to 
the election of a mayor, the charter day of election being paſs- 
ed, which the court refuſed to grant. But the judgment of 
that caſe does not affect the preſent. For when the court 
Nate the conſequences of the corporation not proceeding to the 
election on the charter day, they only ſay “ where they have 
no power to choole on any other day, their corporation ſhall be 
diſſolved rather than they ſhould make an election on another 
day; and not that by ſuch omiſſion they are 7/7 facto diſſolved. 
The ſtat. 11 Geo. 1.c.11. J 1. is only declaratory ; the words 
of it are that the corporations would be diſſolved, were it not 
for the interference of the Legiſlature, and not that they are 
diffolved. And the ſtatute: enables them to do that for them- 
ſelves which the crown by its own act could do. And with 
reſpe to what was ſaid by Lord Mansf/d in the caſe of R. v. the 


{a) 1 Ro. Abr. 514. J. 1 (4) 1 P, Wis. 211. (c) * 


ayar 


1N THE TWENTY-NINTH YEAR OF GEORGE III. 


mayor Sc. of Colchefter (a), his opinion proceeds on the idea 
of all the members of the corporation being gone: that is one 
of the modes by which it is admitted on all hands that a cor- 
poration may be diſſolved; and conſequently that opinion is 
not applicable to the preſent caſe, where ſome of the corporators 
were in exiſtence at the time of granting the charter by the 
preſent king. And. with reſpect to the paſſage cited from 3 
Com. Dig. 415. Tit. © Franchiſes”. G. 4. no authority is cited 
to ſupport it. There is a fallacy throughout the whole of the 
argument for the defendant on this point: the general argu- 
ment is that a corporation, when it loſes an integral part, ſhall 
be diſſolved: but the fallacy conſiſts in ſuppoſing that by that 
event alone the corporation 7s 1% facto diſſolved. It may be ad- 
mitted that ſuch a loſs will ultimately occaſion a diſſolution; 
ſince, as the corporation has no power of perpetuating itſelf, it 
muſt in proceſs of time become extinct by the natural death of 
all it's members : But, until that period arrives, the power of re- 
animating the corporation exiſts in the crown, If the princi- 
ples, on which the compact between the crown and a corpora- 
tion is founded, be confidered, it will be found to be deci- 
five of the queſtion, In conſideration that certain individuals 
will take upon themſelves the government of a particular place, 
the crown grants to them certain privileges. Now if the 
king could deprive the defendant of this right in a caſe like the 
preſent, it would be taking away one of thoſe privileges on 
condition of which he undertook the burden; and the fran- 
chiſes of the defendant, who is innocent, would thus be forfeited” 
for the negligence of the guilty, In anſwer to the arguments 
relative to the conſtruction of the charter of the preſent king ; 
it is material to conſider the king's intention as it ariſes on the 
preamble ; and from that it appears to have been his intent to 
re-animate the old corporation, which was to be effected by the 


introduction of freſh integral parts. Then, having done one 


thing at. the inſtance of the petitioners, the crown improvident- 
ly did another, which renders the graat void. Or if it be con- 
fidered that the new corporation was created on the ſuggeſtion 
of the petitioners, the grant is equally void on the ground that 
the king was deceived by their miſrepreſentation. Lord Chan- 
dos's caſe, 6 Rep. 55. and R. v. Kemp, 12 Med. 78. In Moor 
45, it is ſaid that, if the king be deceived in his grant, it 
ſhall not be allowed to take effet contrary to his intent. 


| (a) 2 Dongl. Elec. Caſ. 
Vox. III. 3 Q. Now 
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Now here the king's intention was to renovate the old corpora- 
tion: And the allowance of the laſt charter would be to create a 
new corporation contrary to his intention. Then it was ar- 
gued that if one part of the king's charter be good, and another 
bad, the latter may be rejected; or if two conſtructions may 
be made, by the one of which it may be ſupported in law, and 
not by the other, ſuch conſtruction ſhall be put on the grant 
as will give effect to it; for which was cited 9 Rep. 131. 4. 
10 Rep. 67. And the reaſon given in both inſtances is that it 
is for the honour of the king and the benefit of the ſubject that 
it ſhould be ſo. But in this caſe it is not for the benefit of the 
ſubjects (the old corporators) to be deveſted of thoſe rights of 
which they were legally poſſeſſed. If the king's grant has a 
double intent, it ſhall be void for the uncertainty. Dav. 45. 
2 Ro. Abr, 196. F. 1. A fortiori then ſhall the preſent grant be 
void for contradifion. Lord Ch. B. Comyns in his Digeſt (a) 
mentions, as a preliminary to all grants, ** that every grant by the 
king of a thing which he may grant, where he is appriſed of his 
intereſt, and of the cauſe and circumſtances of the grant, will be 
good.“ But here the king was not appriſed of the circumſtances 
of the grant, as far as reſpected the granting of a new ee 
tion. 

Lord KEN VON, Ch. J.—The general queſtion, which ariſes 
on this ſpecial verdict, is whether the charter of Geo. 3. was 
accepted; in arguing which, ſome things are clear; when a 
corporation exiſts capable of diſcharging it's functions, the crown 
cannot obtrude another charter upon them ; they may either 
accept or reject it. In arguing one part of the caſe the counſel 
for the relator took their ground on the convenience of the caſe, 
inferring from thence that the law would coincide with it. Now 
let us conſider what is the convenience of the caſe; and in 
doing ſo I do not confine my obſervations to Helleſton alone, 
but they are applicable to corporations in general, where they 
have excluſive juriſdictions from the reſt of the county. That 
the magiſtracy in this borough had ceaſed, and that the remain- 
ing corporators could not exerciſe thoſe functions which were 
intended for the government of the borough, are allowed on 
all hands, Then it cannot be ſuppoſed that it muſt depend on 
the whim or caprice of three or four individuals, cr perhaps one, 
whether there ſhould be any magiſtracy Jn the town or not; 
eſpecially too in direct oppoſition to the intentions of the king 


(a) 3 Com. Dig. 452. G. 4. 
3 who, 
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who, as pater patriæ, is to ſuperintend the adminiſtration of 
juſtice throughout the country, and who thought it neceſſary to 
provide by his charter a ſufficient number of magiſtrates for the 
government of this place: And as was faid by Lord Marsfeld 
(though for another purpoſe) in the caſe of the mayor Cc. of 
Colchejter againſt Szaber (a), „without an expreſs authority, ſo 
ſtrong as not to be gotten over, we ought not to determine a 
caſe ſo much againſt reaſon.” The ſeveral inconveniences, which 
have been pointed out, namely, that the corporation lands would 
revert to the donor, by which the means of carrying into exe- 
cution public and charitable truſts would be defeated, and that 
various privileges would be deſtroyed, would, if true, have cqn- 
ſiderable weight. But the great difficulty of the caſe is ſolved 
by this; when an integral part of a corporation is gone, with- 
out whoſe exiſtence the functions of the corporation cannot 
be exerciſed, and the corporation has no means of ſupplying 
that integral part, be corporation is diſſolved to certain furpoſes. 
This appears by the caſe put in Rol. Abr. (5) of the corporation 
of brothers and fitters : This paſſage is adopted by Lord Ch. B. 
Comyns in his Digeſt (c); another paſſage equally ſtrong is there 
added ; and though he mentions no authority to ſupport it, yet it 
| mult be remembered that his opinion alone is of great authority. 
But it does not follow that, becauſe the corporation is diſſolved to 
a certain purpoſe, the king cannot renovate it. Corporations are 
the creatures of the crown: and on their diſſolution their fran- 
chiſes revert to the crown. But if the king chooſe that all their 
rights ſhall be revived, it is competent to him to do ſo, either with 
the old or new corporators; and thereby no perſon is injured, nor 
is any rule of law infringed. And bythe new charter the king did 
not conſider the old corporation as diſſolved to a// purpoſes ; but 
he granted thoſe rights to a new ſet of men, and ſuperadded ſuch 
other powers as he deemed neceſſary, It has been faid that in 
the caſe of the mayor &c. of Colebeſter v. Seaber it was de- 
termined that the old corporation was not irrecoverably gone, 
though they had loſt their magiſtrates; and that is*the main 
ground on which the argument for the relacor ſtands: But I 
think it is all ceconcileable with this doctrine. Lord Mangel 
did not ſay in that caſe that the corporation could act, or that it 
was not diſſolved to me purpoſes; but only that the king 
might renovate it, and when renovated all the former rights 
would revive and attach on the new corporation, and amongſt 


(5) I Na. Ar. 514. L. I, 


(a) -3 Burr. 1870, 


(c) 3 Cam. Dig. 415. 
others 
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others the right of ſuing on the bond given to the old corpora- 
tion. But it is ſaid that, ſuppoſing this to be the caſe, the 
king was deceived in his grant, and that the grant is conſequent- 
ly void. But I think he was not. The recital in the new 
charter ſtates all thoſe fats from whence the king s right aroſe, 
and from whence he drew his concluſion in point of law, 
that the corporation was in danger of being diſſolved, There 


is no doubt but that was the caſe. But there is no one 


fact there ſtated to the king which was not true. If the 
king be called upon to grant ſome part of his eſtate, and the 
intereſt which he has in it is greater than that which is repre- 
ſented to him, he is then deceived, and his grant is void: But 
that is not the caſe here. The old corporation was in danger 
of being diſſolved, and no relief could be adminiſtered without 
the king's interference; his act was neceſſary to revive the cor- 
poration. Then it is ſaid that the new charter cannot take 
effect, becauſe the king has not uſed in it words of grant, but 
only words of confirmation. This in my opinion reverts to 
what I have already ſaid. To ſome purpoſes it was diſſolved; 


it was ſo, if the king did not chooſe to renovate it. But he did 


ſo chooſe : and by his grant (which it was competent to him to 
make) he gave power to do ſuch acts as were neceſſary for the 
government of the town. Then has this new charter been ac- 


| <epted or not? The majority of the grantees are ſtated to have 


accepted it; and the refuſal by a few of the body was certainly 
not ſufficient to repel the acceptance of the reſt, Therefore 
judgment muſt be given for the defendant, who derives his title 
under this charter. 


ASHHURGT, J.—Although this matter has in the argument 
branched out into ſeveral. points, the principal queſtion is whe- 
ther at the time of granting the charter the preſent king had a 
right to grant it, and whether from any thing contained in the 
charter it is inadequate to the purpoſe intended. To determine 
this it may be proper to conſider what is the end and intention 
of creating corporations aggregate of the kind now under 
diſcuſſion. The principal end is for preſerving good order and 
government within the limits of the towns in which they are 
eſtabliſhed : they are not merely temporary inſtitutions, but are 
intended to have perpetual ſucceſſion. Therefore they muſt 
have the means of preſerving that ſucceſſion: and whenever a 


corporation is ſo far reduced by accident or negligence as to be 
inadequate 
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inadequate to the purpoſes of government, and to have loſt the 
power. of continuing that ſucceſſion from the want of any in- 


tegral part, it is virtually dead, for it is no longer capable of The Kine 


anſwering the ends of it's inſtitution. And, as it was ori- 
ginally created for the public good, and not merely with a view 
to the private intereſt of individuals, whenever it can no 
longer perform thoſe functions which is a condition incident to 
it's incorporation, the crown ought not for the ſake of a few 
individuals to be reſtrained from exerciſing it's prerogative in 
granting a new conſtitution for the benefit of the inhabitants of 
the place, whoſe intereſt the crown had in view in the original 
incorporation. This corporation was in that ſtate at the time of 
the new charter; it could not continue it's own exiſtence, 
nor do any corporate act; then what ſhould in law or rea- 
ſon prevent the crown from interpoſing ? But it has been con- 
tended that the old corporation was not diſſolved, becauſe ſome 
of the natural members were in exiſtence; and that there can- 
not be two corporations at one time in the ſame place with co- 
extenfive powers, I admit the latter part of the poſition to be 
| true, namely, that there cannot be two ſuch effective corpora- 
tions in the ſame place; for inſtead of good order, that would 
only be productive of anarchy : but I deny the former poſition ; 
for I ſay when the old corporation was reduced to ſuch a ſtate as 
to be incapable of continuing it's exiſtence, and of doing any 
corporate act, it was extinct as a body corporate. The caſe 
cited from Rolle's Abridgement is expreſs to that effect; for it is 
there laid down that if a corporation conſiſt of brothers and 
filters, and all the ſiſters die, the corporation is diſſolved. If 
ſo, it muſt follow as a neceſſary conſequence that the crown 
has a right to interpole either by reviving the old corporation, or 
by granting a new charter, Reaſon is ſtongly in favour of this 
determination; and one caſe that has reaſon to ſupport it ought 
to weigh againſt many that are deſtitute of that foundation. To 
what end ſhould the crown be reſtrained? And is it fit that the 
intereſted views of a few individuals ſhould preponderate againſt 
the general good of the whole place ?—There have been many 
inſtances cited at the bar, where very able Attornies and Solici- 
tors General, ſometimes aſſiſted by judges, have concurred in ad- 
viſing new charters where the ſame circumſtance of the diſſent 
of ſome of the old corporation has occurred; and yet ſuch char- 
ters have been acted under without being impeached. And 
though the mere opinion of an Attorney or Solicitor General 
Vor. III. 3 R ought 
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ought not to be cited, yet coupled with the fact, it may have ſome 
weight as ſhewing the general ſenſe of profeſſional men. As 
to there being here a diſſent of a majority of the old members, 
I lay no ſtreſs upon it; for as thoſe. who were left were no body 
corporate, but a mere collection of individuals, the vote of the 
majority of them has no binding force, and the diſſent of any one 
might in my opinion have as much effect. As to the contrariety 
of opinions in the books on this ſubject I ſhall not attempt to re- 
concile them; but we ought to lean to that ſide which is beſt 
ſupported by reaſon. Poſſibly the ſeeming contrariety may have 
been in ſome degree occaſioned by the equivocal uſe of the term 
* diffolved.” As far as concerns the power of the crown to grant 


a new charter, I think the corporation was diſſolved. As to ſome 
particular purpoſes which do not relate to the powers of govern- 


ment but to perſonal privileges which are annexed to the perſons 
of the remaining individuals, ſuch as rights of common, Gc. it 
may be ſaid not to be diſſolved, at leaſt till the crown interpoſes. 
For as a particular intereſt may ſubſiſt after the term or eſtate out 
of which it is carved is merged or extinQ, ſo it may poſſibly 
be in reſpect to ſome of the individuals of a corporation after the 
corporate body is diſſolved. But were this otherwiſe, it would 
be no reaſon againſt the crown's interpoling in granting a new 
charter ; for it is not fit that the private intereſt of individuals 
ſhould ſtand in the way of the intereſt of the community, Here 
the members of the old body have no injury or injuſtice to 
complain of, for they are all included in the new charter of 
incorporation; and if any of them do not become mem 
bers of the new incorporation, but refuſe to accept, it is their 
own fault. But, at any rate, whether they refuſe or accept, 
it does not affect the right of the crown, Then it was 
argued that admitting the old corporation to be in a ſtate to be 
diſſolved, that could not be effected without a /crre faciat to 
repeat the former grant, or a judgment on a guo warranto. 


But I think thoſe modes are only neceſſary to be purſued in the 


following caſes. A ſcire facias is proper where there is a legal 
exiſting body, capable of ating, but who have been guilty of an 
abuſe of the power entruſted to them; for as a delinquency is 
imputed to them, they ought not to be condemned unheard ; 
but that does not apply to the caſe of a non-exiſting- body. And 


a quo warranto is neceſſary where there is a body corporate de 
fatto, who take upon themſelves to act as a body corporate, but 


from ſome defect in their conſtitution, they cannot legally exerciſe 
the 
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the powers they affect to uſe. But where there is no corporate 
body in exiſtence in law or in fact, it would be an abſurdity to 
proceed by cither of thoſe modes, neither would it be of any uſe. 
For if the fact be that a corporation is ſo reduced that it cannot act 
as a body corporate, it is fit the crown ſhould interpoſe: if it 
be not, then any new charter granted upon that idea would be 
void, as the crown would be deceived in its grant. Then it was 
contended that even allowing the old corporation to have been 
diſſolved, the new charter was void, becauſe the king was deceiv- 
ed in his grant; for that the recital proceeds on the idea that 
there was then a corporation exiſting in the town; and that the 
words uſed are merely words of confirmation, and not of grant, 
But I think the crown was not deceived ; for it may poſlibly be 
ſaid not to be difſolved, guoad the individuals, for particular 
purpoſes, though it is ſo guoad the corporate body. It may 
plainly be collected that the crown was ſufficiently appriſed of 
the ſtate of the borough. And it appears to me that there are 
ſufficient words uſed to pals all the rights of the old corporation, 

BuLLER, J.— The queſtion referred by the jury for the 
opinion of this Court is, whether the letters patent of the pre- 
ſent king were or were not duly accepted by the perſons to 
whom they were granted. Now it is found by the verdict that 
a majority of them did accept : but the argument adduced at 
the bar goes beyond what the iſſue ſeems to import. How- 
ever to purſue it; the firſt queſtion made is whether the old 
corporation was diſſolved. And I am of opinion that, when- 
ever a corporation is reduced to ſuch a ſtate as to be incapable 
of acting or continuing itſelf, it is diſſolved. The counſel for 
the proſecutor contended that, if this poſition were right, it 
would extend to the caſe of a mayor dying in the middle of the 
year: but it would not, provided the corporation have a power 
of electing a new mayor and continuing itſelf. This point has 
been very much diſcuſſed in parliament as well as in Weſtminſler- 
Hall. And great weight is due to the Tiverton caſe; not ſo 
much on account of the opinions which were given by the crown 
lawyers as of the conſequences of them. That caſe aroſe in the 
11 Geo. 1, The Attorney and Solicitor General were of opinion 
that the corporation was diflolved, Among Mr. J. Clive's 
manuſcripts, which are a collection of caſes by ſeveral judges, 
this caſe of Tiverton is mentioned; and it ſays ** On the mayor's 
abſenting himſelf, and no election made on the charter day, it 
was the opinion of the Attorney and Solicitor General, and ſeemed 
3 to 
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to be the general opinion, that the corporation was diſſolved. 
And accordingly upon application to the king a new charter was 
granted. Note, A bill paſſed in parliament this ſeſſions to pre- 

vent corporations from being diſſolved by the mayor, &c. ab- 
ſenting themſelves on the day of election: And when this bill 
was read in the Houſe of Commons, Mr. Feferys and Mr. Wef? 
upon the debate were of opinion that corporations could not 
be diſſolved by ſuch an act of the mayor; and there were ſeve- 
ral lawyers of the ſame opinion. Sed guere.” So that there is 
no doubt from the beginning of the note, and the guere which 
is added to the latter part of it, what was conſidered as the beſt 
opinion at that time. We have alſo one opinion in the books, 
which is entitled to great deference, that of Lord Macclesfield, 
who uniformly held that on ſuch an event the corporation was 
diſſolved; firſt in the Banbury, and afterwards in the Bedford, 
and other caſes. And I do not know how to reaſon on this 
point better than in the manner urged by one of the relator's 
counſel ; who conſidered the grant of incorporation to be a com- 
pact between the crown and a certain number of the ſubjects, 
the latter of whom undertake, in conſideration of the privileges 
which are beſtowed, to exert themſelves for the good government 
of the place. Now if thoſe perſons have ſo far violated their truſt by 
negligence or miſconduct that they are no longer capable of govern- 
ing the place, there is an end of the compact. The ground of the 
charter was the government of the place; and when that cannot 
be carried on, I ſee no reaſon why the crown cannot grant ano- 
ther charter to a different ſet of perſons. It is true that two 
corporations cannot exiſt at the ſame time and in the ſame place 
with ſimilar powers. But, the former corporation being gone, 
the king may grant a new charter as if no former one had ſub. 
fiſted. I do not think that the caſe of the Mayor &c. of Col- 
cheſter v. Seaber bears on this. There a new charter had been 
granted, and the only queſtion under the conſideration of the 
court was as to the effect of that charter on the debts due to the 
old corporation. The court proceeded on the idea that the 
crown might revive the old rights by a new grant ; and if their 
opinion went on the ground of reſtoration, it cannot apply io 
this caſe, where the old corporation was extinguiſhed and no 
charter of reſtoration had been-granted to them. It was there 
thrown out that the old corporation would not loſe their rights of 
common and certain other rights. With regard to the rights of 
common, it was probably taken by Lord Mansfield from a caſe in 
Lord 
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Lord Raymond (a) where Lord Holt is ſuppoſed to have given 
ſuch an opinion. But no authority is there cited for it. But if 
ſuch a right wereclaimed, let us conſider howit could be ſupported. 
If it were granted to them as a corporation, the perſons claiming 
it muſt ſhew that there is a corporation in exiſtence. And if they 
claim by preſcription, they muſt ſet it up in the name of the 
old corporation : but it cannot be ſet up in the names of per- 
fons who do not exiſt, I doubt whether there is not a miſtake 
in what is fuppoſed to have been ſaid by Lord Holt; for he 
refers to a caſe in Saunders (b) which does not prove the poſition. 
There the corporation was in exiſtence, and the rights were pre- 
ſcribed for in the corporate name; that caſe therefore can only 
apply where the corporation is in exiſtence. Another caſe there 
mentioned is that of the corporation of Scarborough, where it 
was ſaid that debts due to the firſt corporation remained, not- 
withſtanding a change of name. Of that no doubt can be en- 
tertained: For if the king intended to give rights to the new 
corporation which were enjoyed by the old one, it was undoubt- 
edly competent to him to do ſo. And this is the amount of 
what I ſuppoſe the court intended to decide in the Colcheſter 
caſe. 

Then if the old corporation were diſſolved, it remains to be 


conſidered whether the preſent king was deceived in his grant. 


One argument urged was that the crown could not grant to any 
but the members of the old corporation: but I by no means ac- 
cede to that; for, if the old corporation were gone, it was either 
com petent to the crown to grant a new charter to the remain- 
ing members in conjunction with others, or to others alone: 
and when the old corporation was gone, the remaining members 
had no claim on the juſtice, whatever they might have on the 
diſcretion, of the crown. . Neither is there any foundation for 
ſaying that the king was deceived from what is ſtated in the 
new charter. It begins with ſtating the petition of the inha- 
bitants, which alleges that ſeveral of the members were dead, 
that judgments of ouſter had been obtained againſt others, and 
that the remaining members were incapable of continuing the 
corporation, or of doing any corporate act: now theſe facts were 
all true. If fo, it was competent to the king to give them a 
new Charter of incorporation, without weighing. very nicely 
whether they could be ſaid to be actually diffolved, or only in 
danger of being ſo: And this is a grant of incorporation, But 
it is objected that the word “ grant” is not mentioned in the 


LS (a) 2 Id. Ram. 953. (5) 1 Saund. 343. 
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clauſe which gives the lands: I do not .think it neceſſary to 
examine whether that clauſe would or would not be available: 
but it is found by the verdict that Helleſton is a corporation by 
preſcription: and if fo, perhaps that clauſe would be ſufficient 
to reſtore the ancient rights. Burt however that might be, it 


was evidently the intention of the crown to incorporate the in- 


habitants and burgeſſes, and to give them new powers. There- 
fore I am of opinion that the. king cannot be ſaid to have been 
deceived in his grant. 

GRost, J.—Although this caſe has been already ſo fully diſ- 
cuſſed on the Bench, yet as it is of great importance, I will ſtate 
the grounds of my opinion. The queſtion, reſerved for. the 
opinion of the court, is, whether the charter of the preſent 
king was duly accepted by the perſons to whom it was directed, 
It has been contended that it was not, becauſe it was not ac- 
cepted by a majority of the remnant of the old corporation ; 
while on the other hand it is ſaid that the old corporation was 
diſſolved, and that the conſent of the remaining corporators was 
unneceſſary, This makes the ficſt, and the principal, queſtion in 
the caſe, whether or not the old corporation was ſo diſſolved as 
that the crown could grant the new charter without the conſent of 


the remainder of the old corporation. The next queſtion is 


whether or not the new charter is void in law, on the ground 
that the king was deceived. As to the firſt : let us conſider the 
principles on which corporations are created, before we go 
on the precedents which have been adjudged on this ſubject. 
The end of every corporation is the good government of that 
place over which it's power extends; corporations are un— 


doubtedly mere creatures of the crown ; they exiſt only by the 


bounty of the crown; for they muſt exiſt either by charter, or 
preſcription which ſuppoſes a charter. Now, in point of good 
ſenſe, when the purpoſes for which a corporation was created 
can no longer be anſwered, there is no reaſon why it ſhould not 
be conſidered to be ſo far diſſolved as that the crown may 
raiſe there a new corporation, or revive the old one by conti- 
nuing the members, and adding new officers. This principle 
is founded on good ſenſe, and is not in want of caſes to ſupport 
it. The caſe cited from Rolle's Abridgement is ſtrong to this 
effect; for Ralle puts the caſe under this head“ what diſſolves 
a corporation.“ He therefore undoubtedly conſidered that the 
inſtant an integral part of the corporation was gone, without 


any power left to continue itſelf, the corporation was diſſolved; 
2 though, 
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though, as Iſhall ſhew preſently, the king might continue it if he 
pleaſed. The next caſe cited is that of the King v. The Mayor 
Fe. of Colchefler, where Lord Mansfield conſidered the corpo- 
ration to be diſſolved by the lots of an integral part, and yet ſome 
of the individuals of the corporation were in exiſtence, So 
in the Banbury caſe, Lord Macclesfield ſaid that if the mayor 
died in the middle of the year, and there was no power to elect 
another before the end of the year, the corporation was diflulved. 
Then followed the Tregony caſe: and it is material to conſider 
what happened upon that; about a year afterwards the ſtatute 
II Geo. 1. c. 4. was paſſed, which ſays that if the mayor or 

other chief officer be elected on the charter day, the corporation 
ſhall not thereby be taken to be diſſolved. It is clear therefore 
that the perſons, who brought that bill into parliament, had 
no doubt but. that a corporation was diſſolved by the loſs of an 
integral part, if the king choſe that it ſhould be ſo. So that 
the corporation of Helleflon was diſſolved, and could only be re- 
vived by the bounty of the crown. In anſwer to theſe 
authorities the caſe of the Mayor &c. of Colebeſter v. Seaber is 
brought forward. I have attentively conſidered that caſe; 
and it appears to me that the true queſtion there was whether 
the new charter did not fo far revive the rights of the old cor- 
poration as to give power to the new corporation to ſue for 
them. The court thought that it did; and, if it were other- 
wiſe, the conſequences would be fatal to almoſt all the corpo- 
rations in the kingdom; for there is hardly any which have 
not at ſome time or other been diffolved in that point of view; 
and all thoſe would loſe their preſcriptions. The court indeed 
did ſeem to think in that caſe that the corporation was not diſ- 
ſolved to any purpoſe: but, on looking into the caſes there 
Cited and relied on, they will not be found to warrant that ge- 
neral propoſition, Therefore I cannot but think that the pro- 
poſition, that this corporation was diffolved, is true. 

Then the next queſtion is, whether or not the king was de- 
ceived in his grant. I do not know how I can better ſtate the 
law on this ſubje& than by referring to the Earl of Rutland's 
caſe (a), and R. v. Kemp (5); if the king be deceived by the 
ſuggeſtion of the grantee, there the grant is void: but if the 
facts, ſuggeſted by the grantee, be true, though the king be miſ- 
taken im his inference of the law, the grant ſhall not be avoid- 
ed. Now in this caſe the facts ſtated by the petitioners are ac- 
curately true; by which facts it appears that the corporation was 


(a) 8 Rep. 55. () 12 Mad. 78. 
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The Rix o 


ag a. inſt 
Pas Mok k. 


Saturday, 
May gib. 


A hiring 3 
Gays after 
Michaelmas, 
till the M. 
chaelmas fol- 
lowing in 
Leap Year, 
together with 
a ſervice till 
the day after 
Michac mas 
Day, mak- 
ing 365 days, 
will not give 
a ſettlement, 


_ diſſolved. 


CASES IN EASTER TERM 


And though the king might be miſtaken in his con- 
clufon of law, that would not avoid the grant. And I am alſo 
of opinion that the anſwer, given by my brother Buller as to 
the words of confirmation, is a good one. Therefore this char- 
ter cannot be conſidered as void. ä 

| Judgment for the defendant, 


The KING againſt The Inhabitants of AcxLEv. 


HE pauper, being unmarried, on Saturday, 1 3th Ofo- 

ber, 1787, being three days after old Michaelmas Day, 
which happened on a Wedneſday, was hired to T. Clarke of 
Achley, in the county of Oxford, to ſerve him until the next 
Michaelmas. He accordingly went into ſuch ſervice, and con- 
tinued therein till Saturday the 11th of Ofober 1788, being 
the day after old Michaelmas Day, which (it being Leap Year) 
happened on a Friday, and was paid his wages and went away, 
As this was a ſervice of 365 days, the court of ſeſſions thought 
it gained him a ſettlement in Ac#/ey, and confirmed the order of 
removal, by which he and his wife were removed from Biceſter 
Market End to Ackley. 

Moodeſon, in ſupport of the order of ſeſſions, contended that, as 
the terms of the contract itſelf wereambiguous, ſince the hiring un- 
til the next Michaelmas meant till that time of the year, it might 
be explained by the ſubſequent acts of the parties: then, as the 
pauper continued in ſervice for 365 days, it was ſufficient to give 
him a ſettlement. But even if the contract were confined to Mi- 
chaelmas Day, as the word “ until” has been held to be inclu- 
five of the day, he then was hired for and ſerved a legal year, 
which conſiſts of 13 Lunar months or fifty-two weeks. But 

The Court were clearly of opinion that here was no hiring for 
a year : it is ſtated that the pauper three days after Michaelmas 
contracted to ſerve till the Michaelmas following; this was 
therefore a hiring for two days ſhort of a year. And though this 
Court has been extremely indulgent in determining that ſervices, 
which have been in point of fact leſs than a year, ſhall be ſuffi- 
cient to confer a ſettlement, as where the pauper has been ab- 
ſent with leave, &c. yet they have been always ſtrict in regard 
to the contract of Hiring. 

Order of Seſſions reverſed. 

Williams was to have argued on the other fide. 


The 


IN THE TWENTY-NINTH YEAR OF GEORGE III. 


The KinG againſf The Inhabitants of Ur Tow. 


5 WO Juſtices removed John Henwood, his wife and three 
children, from Ufton, Ferks, to Mortimer, Southampton : 
and the ſeſſions on appeal diſcharged the order of removal, ſub- 
ject to the opinion of this Court on the following caſe. 

Jobn Henwood, the pauper, originally ſettled at ton, came 
to reſide with his father Jobn Henwood, about 23 years ago, 
on a cottage and premiſes at Mortimer, Hants, which his father 
had occupied ſeveral years. By indenture or deed of feoffment 
dated 10th October 1766, with livery of ſeiſin indorſed, and 
duly executed, in confideration of natural love and affection, 
and of 101. to him paid by the pauper, Jobn Henwood the fa- 
ther granted, enfeoffed, and confirmed, the ſaid cottage &c. to 
the pauper in fee, About three years and a quarter afterwards 
the pauper obtained from the pariſh of ten a certificate dated 
1ſt January 1770, duly ſigned, certified, and allowed, acknow- 
ledging that he and his wife and family were inhabitants le- 
gally ſettled in Iron. And the pauper afterwards occaſionally 
received relief from fon during his reſidence in the cottage 
at Mortimer. The father of the pauper lived with the pauper 


upon the premiſes till his death, which happened about eight 


years ago. The pauper was his eldeſt ſon and heir at law, and 
continued to reſide upon the premiſes until the year 1788. 
The pauper by leaſe and releaſe dated 15th and 16th February, 
1788, conveyed the ſame premiſes to John Stert for gol.; which 
ſum appeared upon evidence to be a ſatisfaction for a debt due 
for neceſſaries provided by Stert for the pauper and his family, 
and for money lent. The pauper being afterwards turned out of 
poſſeſſion by Srert, to whom after the ſale he had become a te- 
nant, returned to Von and was removed to Mortimer. 
Lane, in ſupport of the order of ſeſſions, contended that this 
was a pecuniary purchaſe within the ſtatute 9 Geo. 1. c. 7. and 
being for leſs than 30 J. conferred no ſettlement. No caſe has 
yet been determined to be taken out of the ſtatute where money 
paſſed as part of the conſideration. If the conveyance had been 
made in conſideration of the money alone, there could have been 
no doubt. Then the addition of the words “ natural love and 
** affection” cannot vary the caſe, becauſe they are as much 
words of courſe in a conveyance from a father to a ſon as the 
Vox. III. 31 ſuppoſed 
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The King 
againſt 

Tus Inhabi- 
of Ur- 


tuant3 


TON. 


medied by the ſtatute. 


CASES IN EASTER TERM 


ſuppoſed conſideration of 535. in executing conveyances to truſ- 
tees, The caſes hitherto determined on this head of ſettlement 
law do not apply. If this had merely been a conveyance from one 
part of a family to another, without any other real conſideration 
than natural love and affection, as in Rex v. Marwood (a), Rex v. 
Ingleton (b), and Rex v. Afton Underhill (e), it would not have 
been a purchaſe within the ſtatute: but it has never been held 
that a purchaſe for a mixed conſideration is not within it; and 
this ſeems clearly to fall within the miſchief intended to be re- 
But though the Court ſhould think 
otherwiſe on that part of the caſe, yet the certificate granted by 
Ufton eſtops them from ſaying that the pauper was not legally 
ſettled there, A certificate is concluſive on the pariſh granting 
it. In Honiton v. St. Mary Axe (d) it was ſaid that before the 
ſtatute a certificate was only evidence of a private undertaking 
between the pariſhes in the nature of a contract, but that now 
it is a ſolemn acknowledgment like the cognizance of a fine, 
And in this caſe the payper actually received relief ſeveral times 
ſince the purchaſe in Mortimer. 

Bower and Milles on the other kde were ſtopped by the 
Court. 

Lord KEN Vox, Ch. J.— There is nothing in either of the 
points made at the bar; the firſt of which has been ſettled theſe 
forty years, and the other near a century paſt (e). In Rex v. 
Marwood (/ it was contended that purchaſe under the g Gee. 1. 
c. 7. was to be underſtoed as contradiſtinguiſhed from deſcent ; 
as in a former caſe (g) upon the ſubject. But the Court ex- 
ploded that idea; and faid that the Legiſlature only intended to 
prevent perſons, who made ſmall purchaſes for pecuniary con- 
fiderations, from gaining a ſettlement ; but that donations from 
a father to his child did nat come within the ſtatute. Now in 
this caſe we are bound to take notice that this conveyance was 
in conſideration of natural love and afßfection as well as 10 J. 
And we cannot ſuppoſe that 10/. was the real value of the eſtate, 
for there are circumſtances in the caſe to ſhew the contrary : the 
ceſe itſelf ſtates that it was afterwards ſold for 50 1. Perhaps 
the 10 J. was taken, becauſe the father had ſome other child, 
upon whom he wiſhed to beſtow lamething ariſing out of this 


(a) Burr. S. C. 386. (e) Fel. 257. 


(5) 1b. 560. (f) Barr. S. C. 386. 
(c) Z. 24 Geo. 3. - (8) R. v. Sabridgeworth, Bur. S. ©. 56. 
(4) Hall. 535. 


_ eſtate, 
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eſtate, and he took this mode of doing it. This, being a dona- 
tion from a father to a ſon, is clearly not a purchaſe within the 
9 Ges. 1. c. 7., notwithſtanding part of the conſideration was 
in money. On the other point, not the ſmalleſt doubt can be 
entertained: for though the certificate was concluſive at the 
time, it was afterwards done away by the pauper's reſidence on 
his own property at Mortimer. 
ASHHURST, J.—and BBLLER, J. (4) aſſenting. 
| Order of ſeſſions reverſed. 


(a) Abſ. Groſe, J. 


Woop againf WR BB. 
N the caſe of Rex v. The Sheriff of Middleſex (a), it was 


held that a motion for an attachment in the courſe of a civil 

ſuit ought to go on the Crown fide of the Court, and the affi- 
davits entitled, The King againſt the party to be attached :” 
but afterwards, on enquiring of the officers of the Court, the 
practice (5) was found to be otherwiſe, And an objection be- 
ing made in this caſe on the authority of Rex v. The Sheriff of 
Midalgſex, 

The Court declared the rule to be that till the attachment 
*/ſues every thing muſt paſs on the civil fide of the Court; and 
afterwards on the Crown ſide. 
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The Kix o 
again 
The Inhabi- 
tants of Ur- 
TON, 


Wedreſday, 
May 1 3th. 


Motions and 
afidavits for 
attachments 
in civil ſuits 
are pro- 
ceedings on 
the civil ſide 
of the Court 
until the at- 
tachments 
iſſue, and are 
to be intitled 
with the 
names of the 
parties. As 
ſoon as the 
attachments 


iſſue the pro- 


ceedings are 


on the Crown ſide, and from that time the King is to be named as the proſecutor. 


(a) Ante 133. another v. Belchier. Ryley and another v. 

(5) The following are ſome of the many | Bulling. Goodright dem. Haywood v. Tros- 
inſtances of metions fer. attachments being on | ble/ame. Savage v. Perry and another; all 
the civil fide; Weſton v. Green, Fuller and | in Hil. g Geo. 3. B. R. 


BALL againſt HERBERT. 


RESPASS for breaking and entering the plaintiff's cloſe, 

being part of an artificial bank adjoining to the river Ouze, 

at Wigenball in Norfolk, and treading down the graſs with men 

and with horſes, and fixing lines, &c. to certain barges and 
drawing and towing thoſe barges. 

Plea, that the port of King's Lynn in the ſaid county bath 
been immemorially a common and public port for all the King's 
ſubje ds; and that the river Ouze.hath been immemorially a public 
King's Toy and navigable river, where the tide flows and 

reflows, 


Weane/day, 


The public 
are not en- 
titled at com- 
mon law to 
tow on the 
banks of an- 
cient navig- 
able rivers. 
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reflows, leading between the port of King's Lynn and the vil- 
lage of Stow in the ſame county, to wit, at Miggenball, for 
boats, barges, and lighters, Cc. at all times of the year, &c. 
That the cloſe in which Cc. hath been immemoriably part 
of the banks of and adjoining the ſaid highway and navigable 
river. That the defendant at the time when &c. was poſſeſſed 
of the ſeveral beats, barges, and lighters, in the declaration men- 
tioned, which were laden with goods and merchandizes, and 
paſſing up and down the ſaid highway and navigable river, and 
going to and from the ſaid port of King's Lynn; by reaſon 
whereof Sc. he entered with his ſaid horſes &c., and drew 
and towed his ſaid boats, Sc. as ſtated in the declaration. 

To this there was a general demurrer, and joinder. 

Grabam for the plaintiff. The general queſtion is, whether, 
at common law, the public have a right to tow veſſels on the 
banks of either ſide of a navigable river? If any ſuch right 
exiſted, its importance would certainly have cauſed it to have 
been treated of in ſome of our law-books under a ſpecific 
head, and the right itſelf would have been defined with preci- 
fion ; but no ſuch head of law is to be found. Neither can the 
extent of this right be any where traced ; and whether it ex- 
tends to both ſides or only to one, whether to horſes as well as 
men, and what number of horſes, or who is bound to keep the 
banks in repair, the books are altogether ſilent. In the caſe of 
highways in general, to which the claim in queſtion bears the 
greateſt analogy, all matters of this ſort are clearly aſcertained, 
and are ſet forth in pleading by the party claiming a right of 
way. The queſtion however is not entirely new in point of 
fact; for it aroſe in reſpect of this very river, and was diſcuſſed 
in the year 1747. before Lord Ch. J. Villes, in the caſe of Ver- | 
non v. Prior. That was an action of treſpaſs like the preſent, 
againſt one of the navigators of the river, by the owner of the 


' adjoining land for towing upon the banks. The defendant juſ- 


tified under a cuſtom to tow with horſes, which was negatived 
by the verdict. Now though that caſe ſo far differed from the 
preſent, that the iſſue was taken on a cuſtom, yet ſeveral didia 
were mentioned by the defendant's counſel at the trial in ſup- 
port of the common law right now claimed, which were over- 
ruled by Lord Ch. J. Villes, who delivered it as his opinion 
that no ſuch right could be maintained. It appears too in 
that caſe that Serjeant Prime drew the plea: now it is plain 
non if he had entertained any idea that ſech a right exiſted at 

common 


IN THE TWENTY-NINTH YEAR OF GEORGE III. 


common law, he would not have run the riſk of pleading a 
cuſtom which might not be ſupported by the evidence. In con- 
ſequence of this determination, the proprietors of the barges 


applied to parliament in the next year for an act to enable 
them to navigate in this manner; and one of the grounds ſtated . 


for the application was, that Lord Ch. J. Jilles had been 
of opinion that they had no other remedy. An opinion to the 


ſame effect was alſo incidentally given by Lord Hardwicke, in 


the caſe of Perſe v. Lord Fauconberg (a), where he direQed a 
ſecond iſſue to try whether the plaintiff had a right to a track 


path on either fide of the river Tees, for the convenience of 
towing, without paying any acknowledgment to the owners of 
the ſoil ; after having directed a former iſſue to try whether the 
river Tees was a navigable river from Yarum-bridge to Low 


Worſfall, which was found in the affirmative. Now, unleſs his 
Lordſhip had been of opinion that no ſuch common Jaw right 
exiſted, the ſecond iſſue would have been totally nugatory; for 
when once it was determined to be a navigable river, the com- 
mon law right would have immediately attached. Few of 
our rivers, beſides the Thames and the Severn, were naturally na- 
vigable, but have been made ſo under different acts of parlia- 
ment. And even in thoſe two it was never left to the diſcre- 
tion of the navigators to make towing paths on the banks where- 
ever and on which fide they pleaſed, but. thoſe paths have 
always been aſcertained, and confined to one or other fide of the 
river. Two ſtatutes have been paſſed relative to the navigation 
of the Severn; 9 H. 6. c. 5. G19 H. 7. c. 18. the latter of which 
allows a towing path to the navigators upon making reaſonable 
compenſation to the owners of the land for the hurts they may 
thereby receive; which negatives the idea of any common law 
right to go without paying. And if it ſhould be contended 
that the ſubjects have a right to go on the banks upon making a 
reaſonable ſatis faction, infinite difficulties will ariſe in aſcertain- 
ing what that reaſonable ſatisfaction ſhall be: it muſt neceſſarily 
vary according to circumſtances, and the value of the dam- 
age can only be ſettled by action, for as it is ſaid in Lift. . 212, 
no man can be entitled to damages at his will. The fame argu- 
ment may be drawn from the 14 Geo. 3. c. 91. and ſeveral other 
acts relative to the Thames, which give a right to certain com- 
miſſioners to purchaſe towing. paths, with an exception in fa- 
your of pleaſure grounds, where the owners have enjoyed the 
(a) Burr, 292. 
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land down to the water's edge for a certain number of years. 
Bat even ſuppoſing there were ſuch a common law right, it 
could not be extended to a caſe like the preſent, where the banks 
are artificial, and have been raiſed within time of memory, 
and are kept in repair at a very conſiderable expence, to prevent 
the overflowings of the river, which had formerly inundated a 
large tract of land. And as to this particular caſe the right 
claimed is of the more importance to be reſiſted, becauſe the banks 
are made of ſuch materials as are not calculated to reſiſt the con- 

ſtant tread of horles ; which muſt neceſſarily endanger the 


« country. Several acts of parliament have been paſſed ſince the 


time of Hen. 8. for ſecuring theſe banks, and putting them 
under the care of the commiſſioners of ſewers; one of which 
makes it felony to deſtroy them, 
Wilſon, for the defendant, (after obſerving that, as it was 
ſtated in the plea that the cloſe in which Fc. had been imme- 
morially part of the old banks of the navigable river, all argu- 
ment reſpeCting their being: artificial banks, as ftated in the de- 
claration, was done away,) inſiſted that perſons uſing this an- 
cient river had a right by the common law to tow on the banks 
with men and horſes, as often as was neceſſary for the purpoſes 
of navigation : not indeed todig the ſoil, for that would be an 
injury of another nature; but to exerciſe this right, doing as little 
damage as poſſible. As fiſhermen may juſtify going on land ad- 
joining the ſea to fiſh; for it is for the common good ; though 
they cannot juſtify digging there for the purpoſe of fixing 
ſtakes to dry their nets upon. Bro. T. Cuſtom.” pl. 46. And 
whenever private rights interfere with public convenience, they 
muſt give way. Com. Dig. T. Pleager.” 3. M. 37. But, in 
a caſe like the preſent, it is begging the queſtion to ſay that it 
is an injury to the plaintiff's property; becauſe if the common 
law right does exiſt, it is paramount his title, and he never had 
any title but ſubje& to the public right. It is like an highway, 
where the ſoil is in a private perſon; or like the ſoil in an 
arm of the ſea in a private perſon by preſcription : Hale's Tr. 
36. (a). And it is to be obſerved that by the civil law, which 
prevails in the greateſt part of Europe, the banks of public 
rivers are public. 74. Inſt. I. a Tit. 1. % 4; which ſhews that ſuch 
a law cannot be attended with any great inconvenience. The 
authorities on the common law right of towing are collected by 
Lord Hale in his tract De. Portibus Maris, c. 7. The firſt 


(a) Hele's Tracts publiſhed by Hargrave. 
| paſſage. 
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paſſage is taken from Brag. /. 1. c. 12. % 6. * Nu Publica 
unt omnia fluming et portus, ideoque jus piſcandi omnibus commune 
oft in portu et in fluminibus. Riparum etiam uſus publicus eft jure 
gentium, ficut ipfius Sumints,” And though Bracton's authority 
is impeached in Fitz, Abr. T. Garde. pl. 71. and Plaud. 
357. it is to be obſerved that the paſſage in Fitz. Abr. refers to 
one of the year books, which does not warrant it; and in Fart. 
408. it was ſaid that he was a good authority when ſpeaking of 
our law : and SZamf. P. C. cites Bracton continually, and makes 
him his text. No objection can ariſe ftom Lord Hale's treating 
on this ſubject in his chapter On Ports, becauſe in the preced- 
ing chapter about rivers (a), he makes an expreſs reference to 
this; and it is evident that the authorities are applicable to na- 
vigable rivers as well as to ports. Lord Hale then mentions two 
ſtrong caſes on this ſubject; the one againſt the Prior of Tyne- 
mouth (b), the other the Nottingham caſe (c). One of the arti- 
cles of complaint againſt the former by the Burgeſſes of New- 
caſtle, who ſued for the King and themſelves, was that “ Rex 
debet babere towagium bateliorum majorum et minorum in aqud de 
Tyne, afcendenda d mari ad nouum caſirum, et deſcendendo ad 
mare, libere per terras dominorum quorumcungue, praditus prior 
non permittit hujuſmodi tranſitum facere valentes terras ſuas in- 
gredi, Sc. To which it appears by 1 Parl. Rol. 26. that the 
Prior pleaded © guod, guoad towagium in aqud de Tyne, nun- 
quam hujuſmadi officium exercentes in terram ſuam adjacentem in- 
pediuit, preterquam in pratum ſuum de Aſiwyk, quod eft et fuit li- 
berum bactenus et exemplum, et boc par. ver.” There are ſeveral 
iflues taken, but the replication does not mention towage. And 
the judgment given was (inter alia) quod portus ille remaneat domino 
regi et baredibus ſuis liberꝰ cum priſis et towagio, et omn: bus liber- 
tatibus ad portum ſpetfantibys.” In the Nottingham caſe the 
cuſtom was claimed to go {;ber? on the banks of the Trent be- 
tween Hull and Nottingham; and the complaint was that the 
owners had made exactions for the liberty of paſſage, which 
were prohibited in future. Lord Hale then (ſpeaking of the 
nuſances, to which ports are ſubject by law) mentions 47 
% Towage or haleing of ſhips or veſſels up or down a riyer or 
- creek, to or from the port town.” And “ the impediment or 
hindrance of mooring ſhips in the ground adjacent, if it hath 


been ſo anciently uſed without paying any thing for it. Or, if 


it be a new port, it ſeems the mooring of ſhips being for the 
( l 


() Hal. Tr. by Harg. p. 79. (7 18. page 86. (4) Page 85. 


(a) Page 9. 
© es. 2 5 general 
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general good of commerce muſt be ſuffered upon reaſonable 
amends (a)”. After commenting upon all which, Lord Hale's 
own opinion (5) ſeems to be that tho ſubject has a right to go 
on the banks making nevertheleſs a reaſonable compenſation to 
the owner, unleſs there be acuſtom to go without paying any thing; 
and it appears from the prior's plea in the Tynemouth caſe that a 
ſpecial cuſtom mayexempt the land from the general right of tow- 
ing paths. [Lord Kenyon, Ch. ]J.—Thedefendant claims a com- 
mon law right, without making any compenſation. It he has only 
a qualified right, he ſhould have adapted his plea to it. For if he 
were to obtain judgment, it would aſcertain his right to the 
extent claimed on this record, namely, à general right without 
making any compenſation.) But if the defendant has a com- 
mon law right to go on the banks for the purpoſes of naviga- 
tion on paying a reaſonable ſatisfaction, then the plaintiff has 


' miſtaken his action, which ought to have been brought for 


the compenſation, and not an action of treſpaſs : And the judg- 
ment on this record would be no bar to an action to be brought 
by the plaintiff for a reaſonable compenſation. The ſtatute 19 
Hen. 7. c. 18. declares the paſſage upon the river Severn to be 


free, with a proviſo that the owners of the lands adjoining 


ſhall be ſatisfied for the damage they receive by haleing. Now 
this does not give the right of haleing, but pre-ſuppoles it, and 
gives the right of demanding recompence. And the 23 H.8.c,12. 


(reciting that the ſubjects had immemorially had. a path on each 


fide the Severn for towing, but that of late years certain tolls 
had been taken by the owners of the land) enacts that no per- 
ſon ſhould thereafter receive any ſuch toll. Theſe ſtatutes are 
alſo noticed by Lord Hale juſt before he gives his opinion on 


the common law right before mentioned. Callis in his read- 


ing on the ſtat. of Sewers ſays (c) © the uſe of the banks is 
common to all the king's liege people, as to tie the ſhips and 
boats to the trees, and to tow them to and fro, Sc.“ In . oung 
V. = (d) it was ruled by Lord Holt at niſi prius ** that every 
man of common right may juſtify going with horſes on the 
banks of navigable rivers for towing barges &c.” And this 
does not appear to be a haſty opinion, for Lord Holt a few years 
afterwards delivered an opinion to the very ſame effect: 6 Mod. 


163. This preciſe queſtion came- ſolemnly before the court in 
(4 Hal. Tr. by Harg. page 85, ( Call. 73. | 


. 45) 18. 86. | (4) 1 Ld. Raym. 725. 
Zangers 
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Zangers v. IWhiſtard{a). It was an action of treſpaſs for break= 1789. 

ing and entering the plaintiff's cloſe at Holmeade, &c.; to which MY 

the defendant pleaded a juſtification, that the river Lee was an Baur 

ancient navigable river between London and Hare, to which the Ho 

lacus in qua was adjoining, and that the ſtream of the river ee, 
there was ſo weak that he could not paſs with his boat without 8 . 
towing, &c: To this the plaintiff demurred. On the firſt ar- — * 
gument the defendant's counſel contended that the navigation T- A ., — 
was for the public good; and that the defendant, having a right _ 2 we 
to navigate on the river, had in conſequence a right to every - 

thing neceſlary to the enjoyment of it; which queſtions were 

met fairly by the plaintiff's counſel, But on the ſecond argu- 

ment the plaintiff's counſel ſhifted his ground, and reſorted to 

eight formal objections to the plea, The defendant's counſel 

concluded the ſecond argument, by ſaying ** that this manner of 

drawing barges was uſed on the banks of the Thames, Severn, 


Ouze, Exe, and all the great rivers in Eng/and; and no queſtion 
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argument to objections of form is an admiſſion by him that he 
thought the right could not be reſiſted. Thus this right ſtood 
at common law; and it will not be found that any of the ſta- 
tutes relating to the towing on particular rivers have varied it. 
It may be obſerved that many of them were not ancient nayiga- 
tions, and when they were made navigable, ſome of them per- 
haps cut through private property, it became neceſſary to pro- 
vide for the towing. Beſides in acts of this fort it is very com- 
mon to inſert a clauſe giving a right which exifted before, eſpo- 
cially in a doubtful matter, ex majors cautela. The firſt ſtatute 
relating to the Thames is that of 3 Fac. 1. c. 20, which is per- 
fectly bent as to the right of towing, Now as towing at that 


was ever made of it; which was not controverted by the plain- g 'Y 

tiff's counſel in reply. And though this caſe was adjourned, 1 

and no determination appears to have been made in it, yet it is 4 

a ſtrong authority in favour of the common law right; for the l 1 

k circumitance of the, plaintiff's counſel reſorting on the ſecond 1 4 
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time was as neceſſary on the banks of the Thames as at preſent, 4 
it is a fair inference that the Legiſlature did not think it neceſſary 1 
to give ſuch a right, Then followed the 21 Fac. 1. c. 3a. if 
for making the Thames navigable from Bercot to Oxford,” 1 
which gave a right of towing: but that was becauſe it was a i 
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(a) 37 & 38 El. C. R. MSS. Serjt Turner. | termined in B. R. where it was held that 
It is obſervable that in arguing that caſe the | one may juſtify hunting foxes over the grounds 
defendant's counſel mentioned the caſe of | of another, becauſe they are noiſume vermin. 
Reznoids Nicholas v. Badger then lately de- | wid. Gundry v. Fe'tham. ante 1 vol. 334. 
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new navigation. And it appears by the preamble to the 24 Geo. 
2. c. 8. that the Thames had been immemorially navigable from 
London to Bercot, but not from Bercot to Oxford, And the na- 


vigation on the Thames has ſince the time of James the Firſt 


been entirely regulated by ſtatutes. There are alſo two ſtatutes 
for improving the navigation of the Trent; the one from Welden 
Ferry to Burton (a), the other to Gainſborough (C), both which 
give a right of towing: but the firſt navigation was entirely 
new, and the other was partly ſo; ſo that it became neceſſary to 
inſert clauſes in thoſe acts to give towing paths on paying a cer- 
tain ſatisfaction for them. And with reſpe& to the proviſions 
in the ſeveral ſtatutes alluded to for purchaſing towing paths, 
they give power to purchaſe the /i itſelf, and not merely the 
right to ule it, This right is of great importance as affecting 
the public, and particularly ſeveral counties through which 
the river in queſtion runs. Andno inconvenience can ariſe from, 
allowing the right; becauſe, according to Lord Hale's opinion, 
a reaſonable recompence is to be made to the owner, whole ſoil 
is, injured, which will be a ſufficient guard againſt any abuſe. 
The objection, that that reaſonable recompence is not ſuffi- 
ciently aſcertained, and that it will be productive of great liti- 
gation in the courts of law, is not a ſufficient anſwer to the 
right; becauſe the ſame objeQion would equally apply to every 
caſe where the law admits a reaſonable ſatisfaction to be tendered 
to the party aggrieved in bar of his action. As in the caſe of re- 
plevin, or for any irregularity in a diſtreſs by 11 Geo. 2. c. 19. 
or in caſe of actions againſt juſtices; in which caſes reaſonable 
ſatis faction 1s to be aſcertained by a jury. As to the caſe of Ver- 
nan v. Prior in 1747, the iſſue was on à cuſtom ; and whatever 
was ſaid by Willes Ch. J. on the general right was extra- 
judicial, and not applicable to this point. And with reſpect to 
Peirſe v. Lord Fauconberg, one iſſue was to try whether there 
was any cuſtom without paying, which accords with Lord Hale's 
opinion; and it was material to the parties to eſtabliſh ſuch a 
right. AS 

Graham, in reply, was ſtopped by the court. 

Lord Kexyon, Ch. J.—I remember when the caſe of Peirſe 
v. Lord Fauconberg was ſent here from the Court of Chancery 
it was the current opinion of Weſtminſter Hall that the right 
of towing depended upon uſage, without which it could not 
exiſt, It has been ſaid that this right now in queſtion is of 
great importance to the navigation through ſeveral counties; 


(a) 23 Geo, 3. c. 41 * (4) 23 Geo. 3. c. 48. 
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now if this navigation has been carried on for a ſeries of years, 1789. 
and this right of towing conſtantly exerciſed, there would be 
abundant uſage on which it might be ſupported. But that is Baur 
abandoned, and the defendant reſorts to the. common law right. mare. 
Now common law rights are either to be found in the opinions 

of lawyers, delivered as axioms, or to be collected from the 
univerſal and immemorial uſage throughout the country. That 

the right now in queſtion is not to be collected from the una- 

nimous current of authorities is manifeſt, Very little is to be 

found in the books upon the ſubject, the whole of which down 

to his time Lord Hale has collected; and after commenting 

upon it he ſeems to have formed an opinion againſt the right: 

For he ſays that, where private intereſts are involved in the queſ- - 

tion, they ſhall not be infringed without a ſatisfaction being 
made to the parties injured. But on what ground can a com- 
mon law right ſtand, if ſatisfaction is to be made for the enjoy- 
ment of it, and that ſatisfaction not aſcertained: it muſt re- 
ſolve itſelf into an agreement between the parties, and cannot be 
conlidered as a right to uſe the banks indefinitely. And ſome 
of the paſſages in Lord Hale, which ſeem to favour the common 
law right, are rather applicable to banks of the ſea, and to ports; 
and it is part of the king's prerogative to create ports, which, 
was lately "exerciſed at Liver poo ol. Then is this bottomed on 
immethorial uſage: the right is not claimed on one fide or the 
other as is moſt convenient, but on both fides of the river. 4/ 
But that is directly contrary to common experience; for if we 5 8 
look at any of the great public rivers, we ſhall find that it is —_ 
not uſed, although it would be highly convenient to the per- — 
ſons uſing the navigations. On the contrary the navigators are 22 
obliged at ſeveral places to paſs from one fide of the Thames to ;7 
the other with great inconvenience and delay; that is the caſe 
by the Duke of Montague's gardens between Richmond and Kew, | 
and in various other parts. Such is the right on that river, the 
quantum of which is aſcertained by the uſage. That there is 
ſuch a cuſtom on moſt of the navigable rivers no perſon doubts, 
but ſtill the right is founded ſolely on the cuſtom; but here 
the claim is ſet up without any cuſtom at all. The authorities 
which have been mentioned are very few. The caſe in Lord 
Raymond (a), though before an eminent judge, was only a n 
prius deciſion. It is a ſhort note (5) taken by Lord Raymond, 
when he was very young; not even the name of the caſe is 
given; and it does not appear. what the cafe was, or how the 
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queſtion aroſe: I rather think the principal queſtion there was 
whether, when a right of paſſage was aſcertained, and that was 
founderous, the party entitled might not zo on the adjoining 
land. However at molt it is only an opinion delivered at ni 
prius; oppoſed to which is that of Lord Ch. J. Wiles in the 
caſe cited. And Lord Hardwicke's opinion was againſt the right, 
as is evident from the manner in which he ſent the caſe of Perr/e 
v. Ld. Fauconberg into this court, which was very fully con- 
ſidered, Therefore on theſe authorities, on the filence in the 
books reſpecting this common law right, and on account of the 
extreme inconvenience, to which individuals having lands ad- 
Joining the public rivers would be ſubject, I cannot bring my 


mind to ſay that the defendant's juſtification can be ſupported, 


Perhaps ſmall evidence of uſage before a jury would eſtabliſh a 
right by cuſtom on the ground of public convenience: but the 


right here claimed extends to every bank of every navigable river 


throughout the kingdom. 


AsHHuURST, J.—I am of opinion, firſt, that no ſuch general 
right exiſts as that claimed; and ſecondly, if any qualified right 
could be ſupported, the defendant's plea is not adapted to it. 


As to the firſt: It ſeems extraordinary (if there be any ſuch 


right) that it is not defined with greater certainty in any of our 
Jaw books. For it is a right that in it's nature muſt, if it ex- 
iſted, be ſubject to ſome reſtriftions ; as that it ſhould be exer- 
ciſed only on one, and that the moſt convenient, fide of the 
river; for it would in many inſtances be a very oppreflive right 
if it could be claimed on both ident. The ſtate of property on 
the Thames is ſtrong evidence to ſhew that no ſuch general right 
exiſts ; for there is no inſtance in any part of the banks of that 
river where the right is claimed on both ſides; and yet the de- 
fendant's claim would go to eſtabliſh a right on both ſides. The 
inſtances which have been mentioned where the right of towing 
has been given by ſeveral acts of parliament alſo negative the 
idea of general right; for we are not to ſuppoſe that rights 
ſhould from time to time have been given by the Legiſlature 
which exiſted before; and it is no anſwer to ſay that ſuch pro- 
viſions were inſerted ex abundantt cauteld. And the reaſon aſ- 
ſigned by the defendant's counſe] why ſuch a right was given 
by the 24 Geo. 2. c. 8. namely, becauſe that part of the river 
was not navigable before, is not ſatisfactory; for when once a 
river becomes navigable, or in other words when it is made a 


common highway for all the king's ſubjects, that right would 
"= imme- 
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immediately attach. On the general ground therefore I think no 
general right of towing exiſts, But then it was contended that a 
right might be ſupported on making a reaſonable compenſation to 
the owner of the land. Lord Hale touches this right very tender- 
ly; for he ſays that it does not exiſt without making a reaſonable 
ſatisfaction. But it is not neceſſary to enter into that queſtion 
here; becauſe, if it were a right / modo, it ought to have been 
ſo claimed in pleading. And even if ſuch a right exiſted, the 
party ſhould either pay or tender a reaſonable ſatisfaction in 
order to give him that right. For it would be to no purpaſe to 


give the owner merely a right of action to recover that com- 


penſation, when it is to be enforced againſt ſtrangers paſſing by, 

whom the owner cannot know, and. who perhaps may be 

foreigners. | 

BULLER, J.—The defendant's plea on this record reſts wholly 

on a general common Jaw right ; in deciding which it is not ne- 
ceſſary to go into the queſtion, which has been made, reſpeQing 

the mode of pleading. This being claimed as a common law 

right, it can only be proved to exiſt by one of the ways mention- 

ed by my Lord. As to the general uſage throughout the king- 

dom of which the court is obliged to take notice, that clearly 
does not exiſt, Then the queſtion is whether in our books, or 
on records, that right is eſtabliſhed for which the defendant con- 
tends, The caſe in Lord Raymond is a very looſe and inaccurate 
note. Another authority cited is the paſſage in Bracton, and 
quoted by Callis: that plainly appears to have been taken from 
Juſtinian, and is only part of the civil law ; and whether or not 
that has been adopted by the common law is to be ſeen by look- 
ing into our books; and. there it is not to be found. Callis com- 
pares a navigable river to an highway ; but no two caſes can be 
more diſtin, In the latter caſe, if the way be founderous and 
out of repair, the public have a right to go on the adjoining 
land: but if a river ſhould happen to be choaked up with mad, 
that would not give the public a right to cut another paſſage 
through the adjoining lands. Therefore I am of opinion that no 
common law right of towing exilts. But I with not tobe precluded 
by this determination from giving an opinionon thequeſtion, which 


has been made on the pleadings, whenever it ſhall ariſe in future. 


At preſent I cannot agree with what has been ſaid on that head. 
This is not like the caſe of toll thorough. The diſtinction, 
which has been made between toll thorough and toll traverſe, is 
not where the queſtion ariſes on a defence merely, but where the 


Vor. III. 1433 | right 
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right itſelf of taking toll bas come in queſtion, And the diſ- 


tinction taken is, that the party, who claims toll thorough, muſt 
ſhew a conſideration for it, becauſe it is againſt common right: 
but in the caſe of toll traverſe, no conſideration need be ſhewn, 
becauſe that is not againſt common right, Then if the defend- 
ant is right in ſaying that by the common law he has a right to 
go on the banks of navigable rivers, he need not ſhew any con- 
ſideration, and the owner of the land would not be entitled to 
any ſatisfaction till after the defendant had ufed the towing 
path. Cuſtoms, which are conſiſtent, may be pleaded againſt 
each other. And the party pleading a general cuſtom need not 
ſhew the modification of it, which is not inconfiſtent with the 
right claimed by him. The caſe of Kenchin v. Knight (a) is 
ſtrong to this point: there the defendant pleaded a cuſtom to 
put ſwine upon a common ; to which the plaintiff replied that 
he could only put in ſuch ſwine as were rung, without traverſing 
the cuſtom ſet up in the plea: and the replication was held good 
on demurrer, becauſe the cuſtoms were not inconfitent, Now 
here, if every ſubject has a right to tow'on the banks making a 
reaſonable ſatisfaction, it is not neceſſary for the party to plead 
ſuch ſatisfation, becauſe that claim ariſes afterwards, And if 
it were otherwiſe, it would be attended with manifeſt incon- 
venience ; becauſe, the ſum not being aſcertained, it would be 
a perpetual diſpute between the owners of the barges and the 
land owners how much ſhould be paid, which would be deſtruc- 
tive of the right of the public, and the navigation would be 
ſtopped till the quantum was aſcertained. I have ſaid thus 


much on the ſubject leſt I ſhould be precluded from conſidering 


the queſtion, whenever it ſhould ariſe: but in the preſent cafe 
I am of opinion againſt the common law right. In addition to 
the obſervations made on the caſes cited, I think that the in- 
ſtances of the three great rivers alluded to are very ſtrong againſt 
the right. From what paſſed in the caſe of Vernon v. Prior it 
ſeems as if Lord Ch. J. Villes entertained a wiſh that the pub- 
lic ſhould have this right, and yet he could find no legal ground 
on which to ſupport it; for the application to parliament in 
1748 is ſaid to have been made with his approbation. On the 
river Trent there have been ſome claims of this ſort of a more 
recent date not unworthy notice. The perſons paſſing there 
with barges endeavoured to ſet up this right, in conſequence 
of which ſeveral actions were brought againſt the barge owners, 


4) 1 Will, 253. 
| who, 
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who, on being adviſed that they could not ſupport the right, 
ſuffered judgment to go by default. But they ſtill continued 
their towing, on which actions were again brought againſt ſixty 
or ſeventy perſons at the ſame time, and then they abandoned 
their claim. The ſtate of the banks of the Thames alſo affords 
a ſtrong argument againſt this common law right; for if it exiſt, 
all the houſes built on thoſe banks mult be conſidered as nuſances. 

GRose, J.—It is enough for me at preſent to lay that I per- 
fectly agree in the general pofition, that there is not any general 
common law right of towing. 


Judgment for the defendant. 


ASPINDALY, again BROWN. 


O an action of treſpaſs for breaking and entering the 

plaintiff's cloſe, the defendant juſtified under a right 
of way. The plea ſtated **that before and at the ſaid time when 
Fc. there was and of right ought to have been a certain com- 
mon public highway leading &c. for all the liege ſubjects 
&c. to go, return, paſs, and repaſs, on foot and on horſe- 
back, and with their cattle and carriages, at all times of the year, 
&c.;” without alleging that it had been an highway from 
time immemorial, To this there was a general demurrer, and 
Joindec. | | 

Helroyd, in ſupport of the demurrer, objected to the ple 

becauſe (a) it did not ſtate that it was an highway by ſtatute, or 
that it had exiſted immemorially; and cited the following au- 
thorities in ſupport of the objection. Str. Fohn v. Moody, 1 Ventr. 
275. Bro. Abr. Chemin” fl, 10. Fitz. Abr. Chemin” 
pl. 1. And he obſerved that in the old books of entries there was 
no diſtinction between pleading a public and private highway. 
Raſt. 616, 617. Lib. Int. 122. Win. 967, 1118. Tho. 297, 
344, 403. 412, 414. Rob. 458. 2 Bro. 255. Telu. 141. 


Hob. 295. | 


Wood, contra, obſerved that there was a manifeſt diſtinction 
between pleading private and public ways. The former only 
ariſe by grant or preſcription z and the party claiming it, having 
the poſſeſſion of the deeds or other evidence of the right, muſt 
ſhew a title in pleading. But this would be impoſſible in the 


(a) Several other objections were made | which the court thought were anſwered by 
on the peculiar manner of wording the plea, | reading it. 
ns | caſe 
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caſe of à public highway, where a ſtranger cannot be ſuppoſed 
to be cognizaat of the origin of it. It is ſufficient for him that 
it is an highway at the time. And whatever may be the form 
of the ancient precedents, it has been the invariable practice 
in modern times to plead generally, as the defendant has done in 
this caſe. In indictments for nuſances it is clearly not neceſſary 
to ſtate the highway to have been ſuch from time immemorial ; 
ſtill leſs therefore ought it to be required in civil proceedings. 

Per curiam. It is ſufficient to ſtate in a compendious way 
that it is an highway. All the precedents in Fremaine are in that 
general form, without ſetting forth when it became an high- 
way. Great inconveniences would follow, if it were other- 
wiſe ; for ſtrangers, paſſing along the ſtreets of London, could not 
aſcertain when they firſt became highways. And the inſtance 
of indictments is deciſive on this queſtion. 


Judgment for the defendant. 


AN D REHA and Another again} FLETCUER. 


HIS was an action to recover the premium of a re-aſſur- 
ance on a ſhip called La Vierge des Carmes & Les Ames 
au Purgatoire at and from Marſeilles to Carthagena. At the trial 
at the Guildhall Sittings after Hilary term 1789, before Lord 


Kenyon, the jury found a verdict for the plaintiffs, damages 


6/. 16s. 64; ſubject to the opinion of the Court on a caſe, which 
ſtated the ſame facts as are contained in a caſe between the ſame 
parties on the principal queſtion to recover the amount of the 
inſurance, See ante 2 vol. 162. | 

Bowles, for the plaintiffs. The re-afſurance in this caſe having 
been determined (a) to be void, it appears that the defendant has 
received the premium without any riſk ; and therefore he retains 


the money againſt conſcience. The objection to the plaintiffs' 


recovering the premium muſt be that the original tranſaction 
was illegal, becauſe it is contrary to the 19 Yeo. 2. c. 37. But 
that ſtatute is merely an act zuris paſitivi, and does not make the 
contract malum in ſe. In Martin v. Sitwell (U) where, the po- 
licy was originally void for want of intereſt, it was held that 
the premium was received without any conſideration, and was 
therefore money had and received to the plaintiff's uſe, which 


the court held he might recover. And it is immaterial whether 


(a) Ante, 2 vol. 161, (4) 1 Show. 156, 
the 


— 
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the contract be void at common law or by ſtatute. For in 
Faques v. Golightly (a) it was held that the premium paid for 
inſuring lottery tickets might be recovered back, though the 
contract of inſurance was void by the ſtatute 14 Geo. 3. c. 76. 
In Wharton v. De la Rive (õ) where an action was brought on an 
inſurance that America would be declared independent in a cer- 
tain time, Lord Mansfield, being of opinion that the contract 
was illegal, was going to nonſuit the plaintiff on the opening: 
but, it appearing that the defendant had not paid the premium 
into Court, he permitted the plaintiff to take a verdict for that 
ſum. The plaintiff's counſel was proceeding, but 

The Court, thinking that this caſe could not be diſtinguiſhed 
from that of Lowry v. Bourdieu (c), ordered that the 

Potca ſhould be delivered to the defendant. 
Wood was to have argued for the defendant, 


(a) 2 Bl. Rez. 107 3. See alſo Jaques v. Mich. 1782. Park, on Mar, Inf. 428. 


#ithy, H. Bl. Rep. C. B. 68. (c) Dougl. 41. 
(5) Cor. Lord Manjfield, at Guilchall 


MxgxztTonsE againſt Gizsons and Another, 


CTION of covenant, wherein the plaintiff declared that 

by a bill of ſale of 22d Nov. 1782, made by the defend- 
ants to him of a ſhip called the Wi/tfhire, they covenanted that 
they had full power to ſell and aſſign the ſaid ſhi p &c. and that 
the ſame ſhould from thenceforth remain and continue unto the 
plaintiff, his executors, &c. freely and clearly acquitted and 
diſcharged of and from all former bargains, ſales, &c. whatſo- 
ever. The declaration then ſtated the breach, that before the 
making of the bill of ſale, to wit, on 23d September 1778, the 
ſhip then being in parts beyond the ſeas, that is to ſay, at Cork 
in Ireland, and then being on a voyage from London to various 
parts beyond the ſeas, and from thence back again to London, 
J. Burrough the then maſter of the (ſhip hypothecated the ſame 
to Paul Benſon and others for 67 1 /. for ſetting her forth for ſea, 
and for furniſhing and providing her with victuals and other 
neceſſaries and materials, for enabling her to proſecute her 
voyage with ſafety ; and gave to P. B. an hypothecation bond of 
the ſame date, charging the ſhip with the money and intereſt. 
It then ſtated that, before the time of making the bill of ſale 
Vol. III, N 3 2 from 
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from the defendants to the plaintiff, there being 500 J. in arrear 
upon the bottomry bond, a ſuit was inſtituted thereupon againſt 
the- ſhip in the Admiralty Court, and ſuch proceedings were 


thereupon had that in OZober 1785 the ſhip was condemned to 


be ſold, and was actually ſold for leſs than the ſum recovered 
againſt her in that ſuit. It then proceeded to ſtate the loſs. 
which the plaintiff had ſuſtained, To this the defendants plead- 
ed that the hypothecation bond was under the ſeal of the maſter, 
and was not therefore cognizable in the Admiralty Court: to 
which there was a general demurrer and joinder. 

Ruſſell, in ſupport of the demurrer, admitted that, if the 
hypothecation bond had been made here before the inception of 
the voyage, the plea would have been a ſufficient an{wer : but 
infiſted that, as it was executed in a foreign country, ia the pro- 
greſs of a voyage, and given for neceſſaries for the uſe of a ſhip, 
the caſe fell directly within that of Johnſon v. Shippen (a), in 
which it was held that the Admiralty had juriſdiction. But 
even ſuppoſing that the Admiralty had no juriſdiction in this 
caſe, yet as they have proceeded to ſentence, and that ſentence 
has been executed, it cannot be diſputed in this collateral way, 
as no defect of juriſdiction appears on the face of the proceedings, 
The defendants ought to have applied for a prohibition. 

Marryat, contra. The court of admiralty had no juriſdiction 
over this inſtrument, becauſe it was made on land and under ſeal, 
4 Inſt. 135. Hob. 79, 212. 1 Ro. Abr. 529. B. 1. Opy v. 
Adiſon, 12 Mod. 38. Salk. 31. S. C. Day v. Searle, 2 Str, 
968. and 4 Burr 1944. The form of the ſtipulation taken in 
that court alſo ſhews that they cannot take cognizance of a mat- 
ter under ſeal; for the concluſion is, “ in proof whereof the 
parties have ſigned their names“; without ſaying “ and affixed 
their ſeals.” Beſides the Court of Admiralty requires two 
witneſſes to prove the contract; whereas a deed may be proved 
in a common law court by one. There is alſo an additional rea- 
ſon why the Admiralty cannot have juriſdiction over contracts 
under ſeal, for they are not a court of record any more than a 
county court, which cannot hold plea of a ſpecialty. Com. Dig. 
tit.“ County,” C. 8. If then the Admiralty had no juriſdiction 
originally, the defendants may take advantage of it at any time; 


becauſe nothing which they have done can give them juriſdiction, 


And the defendants are not concluded by not having moved for a 


(a) 2 Ld. Raym. g82, and 6 Med, 79, 8.C, 
OY prohibition z 
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prohibition ; for, in the firſt place, they had no notice of the 
proceedings in the Admiralty; -and, in the next, if there be a 
defect of original juriſdiction, their ſentence is a nullity. 

.  Rufſell in reply was ſtopped by the Court. 

Lord Kenyon, Ch. J.— On the principal queſtion in this 
caſe there can be no doubt; it has been ſettled for this laſt cen- 
tury. It was determined in the caſe in Lord Raymond; and it 
has been repeatedly held fince that time, that the Court of Ad- 
miralty has juriſdiction in a caſe like the preſent. And indeed 
it would be highly inconvenient if it were otherwiſe, becauſe 
that Court proceeds in rem, whereas the Courts of Common 
Law can only proceed againſt the parties. Then if the Admi- 
ralty has juriſdiction over the ſubject matter, to ſay that it is 


neceſſary for the parties to go upon the ſea to execute the inſtru- 


ment, borders upon abſurdity. And here it is ſufficiently diſ- 
cloſed that the hypothecation bond was executed in foreign parts 
in the courſe of her voyage. That the maſter of a ſhip ſhould 
have power to take up money on hypothecation for neceſſaries for 
a ſhip, when ſhe is on the voyage, ſeems highly neceſſary. The 
law has ſo eſtabliſhed it, convenience requires it, and the naval 
power of this country, as far as it depends on individuals, is 
concerned in the continuance of it. The circumſtance of this i in- 
ſtrument being under ſeal did not at firſt occur to me. But af- 
terwards his Lordſhip added, that in ſome of the caſes in which 
this queſtion had ariſen he thought the contracts mult have been 
under ſeal, With reſpect to the other point; to be ſure, if the 
defendants' counſel were right in ſaying that the Admiralty had 
no juriſdiction originally, they might take advantage of it at 
any time; fince the ſentence in ſuch a caſe would be a nullity. 
 AsnnuvRsrT, J. It is not ſhewn that this is not the common 
form in which theſe inſtruments of hypothecation are made, 
over which it has been long ſettled that the Court of Admiralty 
has juriſdiction. And if the defendants wiſhed to take this out 
of the general'rule, they ſhould have ſhewn that this was not the 
uſual kind of inſtrument. One ſtrong reaſon for ſupporting the 
Admiralty juriſdiction is that in theſe cafes that Court proceeds 
in rem; whereas we can give no ſuch relief; the procedings in 
the Common Law Courts are only againſt the parties, 

BULLER, J.—The form of the bottomry bond does not vary 


the juriſdiction: the queſtion whether the Court of Admiralty has 


or has not juriſdiction depends on the ſubje& matter, Therefore 
the caſes which have been cited by the defendants' counſel do 
; not 
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not apply. If a contract be made under ſeal, by which one 
party covenants with another to do any particular act, this Court 
has juriſdiction. And in the ſtruggles which have been made 
between the Court of Admiralty and Common Law Courts, re- 
ſpecting the extent of their reſpective juriſdictions, the latter 
have ſaid that, if the parties have bound themſelves to anſwer 
perſonally, the former cannot take cognizance of the queſtion. 
But that cannot be extended to a caſe where, from the nature of 
the contract, the proceedings are confined to the thing in ſpecie 
over which the Court of Admiralty has the ſole juriſdiction. In 
ſach a caſe as the preſent the party could have no remedy in a 
Court of Common Law: for the contract is merely in rem; and 
there is no perſonal covenant for the payment of the money. In 
queſtions which have been brought before this Court on the 
ſubje& of prize, Lord Mansfield has always ſaid (and particu- 
larly in the laſt {a}, in which he gave an elaborate judgment) 
in the queſtion of prize this Court has no juriſdiction ; it be- 
longs ſolely to the Admiralty, Nay even if the capture be on 
land, provided it be taken by a naval force, the Admiralty 
Court has excluſive juriſdiction over it as a queſtion of prize, 
And the doctrine in Brymer v. Atkins (5), lately decided in the 
Court of Common Pleas, is fully in point to the preſent queſ- 
tion. There the party had entered into a recognizance in the 
Vice-Admiralty Court to appeal, Cc. But the Court of Com- 
mon Pleas held that, as it was not taken in a court of record, it 
could not be conſidered as a recognizance in the ſenſe in 
which we take it, namely, to bind lands, yet it operated as a 
ſtipulation by the parties to abide the deciſion of the Court 
of Appeals. Then if the Court of Admiralty has juriſdic- 
tion over the ſubje& matter, the circumſtance of the inſtru- 
ment being under ſeal does not deprive them of their juriidie- 
tion. 
GROSSE, J.—lI have endeavoured to find the form of theſe in- 
ſtruments, but without ſucceſs. However in Johnſon v. Sbip- 
pen it is called a bil, of ſale; and the Court laid they would 
not prevent the Admiralty from giving redreſs, when they could 
give none themſelves. | 
Judgment for the Plaintiff, 
(a) Linde v. Rodney and Another, Doug!. (4) H. Bl. Regs C. B. 164, 
$91. n. | 4 


NoBLE 
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NOIR again.. DUrxELL and Others. 


HIS was an action of treſpaſs for taking the plaintiff's 
butter: the defendants in their plea, after ſtating that 
Southampton was a corporation by preſcription, and that they an- 
nually held a court leet, or view of frankpledge, at which a jury 
is ſworn and continues in office till the next court; juſtified, as 
ſome of the jury, taking the butter under the following cuſtom, 
That every pound of butter expoſed to ſale in the ſaid mar- 
kets of the ſaid town, within the ſaid town ſhould be and 
ought to be of the weight of 18 ounces ;” alleging that the but- 
ter in queſtion weighed more than 16 but leſs than 18 ounces to 
the pound. 

To this plea there was a general demurrer and joinder. 
Gibbs, in ſupport of the demurrer, inſiſted that the cuſtom 
could not be ſupported, becauſe it was againſt the law of the 
land, There are ſeveral ſtatutes which direct that there ſhall 
be only one weight throughout the kingdom. 9 H. 3. c. 25. 


14 Ed. 3. f. 1. c. 12. 27 Ed. 3. fl. 2. c. io. 31 Ed. 3 fl. 1. 


4, 3. 13 K. 2. 8. 9. 16 KN .. HK, . 
c. 4. C12 H. 7. c. 5. And the 11 H. 7. c. 4. directs that the 
knights, Sc. ſhall cauſe to be delivered one of every weight 
and meaſure, which the King had cauſed to be made of braſs, 
according to the ſtandard in the Exchequer, to certain towns 
therein mentioned, of which Southampton is one. Thoſe ſtatutes 
meant that there ſhould be an uniformity of weight; for at 
that time there was a difference between things ſold by troy and 
averdupois weight. Dalt.Fuſt. c. 112. p. 248. flat. 27 Ed. 3. f. 


2. c. 10. & 2 R. 2. fl. I. c. 1. & 4 Ia. 273. The ſtatute 13 


14 Car. 2. c. 26., after reciting that frauds had been practiſed 
in ſelling butter under weight, directs that every kilderkin ſhall 
contain 112 pounds, every pound containing 16 ounces. Now 
this cuſtom attempts to ſet up a particular weight for South- 
ampton: but a cuſtom againſt an act of parliament cannot be 


/ 
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Friday, 
May 15th, 
A cuſtom . 
that every 
pound of but- 


ter ſold in a 


particular 
market town 
ſhall weigh 
18 ounces is 
bad. 


ſupported. Grifling v. Mood, Cro. El. 85. Here the cuſtom 


requires that a pound ſhall weigh more than a pound; which 
leaves untouched a queſtion, reſpecting which ſome doubt has 
been entertained, whether a cuſtom that butter ſhall be ſold in 
{umps of a certain weight is good. | 

Burrough contra, The object of weights and meaſures is that 
there ſhall be one certain and known weight; and it is as con- 
venient to the inhabitants of a particular town to have a pound to 

Vor. III. 4A - conſiſt 
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conſiſt of 18 as of 16 ounces. This is a cuffomary weight, and 
not originally introduced by ſtatute. It is ſaid indeed in Magna 
Charta that there ſhall be one weight and one meaſure : but as 
it does not ſpecify what that weight or meaſure ſhall be, it 
leaves the matter as it ſtood before; therefore a cuſtom, which 
exiſted before of a particular weight, was not done away by that 
ſtatute. In the caſe of ale, corn, and fome other things, there 
is reference to the weights and meaſures in London, but not fo 
in the caſe of butter. The ſtatute, Tractatus de ponderibus et 
menſuris, (which muſt have been paſſed as early as the time of 
Edw. 1.(a), becauſe Fleta (5) mentions it in almoſt the ſame 
words) is the firſt ſtatute that ſpeaks of 7roy weight. But it is 
not pretended that butter was ever bought or ſold by troy weight. 
And notwithſtanding it is directed by Magna Charta, and the 
ſeveral ſtatutes cited, that there ſhall be but one weight, there 
always have been and till are two kinds of weights uſed in Eng- 
land, and both warrantable ; the one by law, and the other by 
cuſtom, yet confirmed alſo by ſtatute.” Da/t. c. 112. 2 Shaw. 
(e) Fuft. 512. 4 Burn. 390. This then may be ſupported as 
a cuſtomary weight. A cuſtom may be ſet up in oppoſition to 
the common law, or even ſtatute, where it is an affirmative act. 
« There is a diverſity between an act of parliament in the ne- 
gative and in the affirmative; for an affirmative act doth not take 
away acuſtom.” Co. Lit. 115. 4. So by 27 H. 6. c. 5. a fair or 
market ſhall not be held on a Sunday, upon forfeiture of all goods 
ſold to the lord of the franchiſe, *©* And yet a preſcription to 
hold a fair on the agth September is good, though it may be on a 
Sunday; for a fair on that day is not void, though the goods 


then ſold ſhall be forfeited by the 27 H. 6. c. 5.” Com. Dig. 
« Market,” D. Cro. El. 48 5. It is enacted by the ſtatute 27 


Ed. 3. ft. 2. c. 10. that there ſhall be but one weight, &c. and 
it ſpeaks of averdupois weight: but it does not ſay what the 
averdupois weight ſhall be; and that ſtatute was paſſed to pre- 
vent a particular kind of fraud, practiſed by buying with one 


weight and ſelling with another. With reſpect to the ſtatute 


13 & 14 Car. 2. c. 26. that only applies to butter fold by the 
wholeſale ; for it ditects that every kilderkin of butter ſhall con- 
tain 112 pounds, every pound containing 16 ounces. It is of 
importance that this cuſtom ſhould be ſupported ; fince it may 
affect other cuſtomary rights in ſeveral parts of the kingdom, 


(a) 31 EA. 1. | a | (c) Lord Kenyen obſerved that Shaw 
(8) Fleta, l. 2. c. 12. was but an ordinary writer. 


where 
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where butter is ſold by the yard or pint. But even ſuppoſing 
that the ſtatutes on this ſubject deſtroyed all the cuſtoms, ſtill 
the plaintiff ſhould have replied that in point of fact the weights 
were ſent to Soutbampton, as directed by the 11 Hen. 7. c. 4. 
For till they were ſent to the different towns there enumerated 
the old cuſtoms were in force. In Heaton v. Aſbdoun (a), where 
to an aQtion of treſpaſs for breaking and entering the plaintiff's 
cloſes, Cc. the defendant pleaded a preſcriptive right of com- 
mon on the place in queſtion for cattle, &c. except ſuch parts 
of the ſaid cloſe where the plaintiff, and thoſe whoſe eſtate he 
had, had immemorialy cut the underwood there growing, and 
had incloſed ſuch parts thereof with a fence to prevent the fu- 
ture growth of the wood for three ſucceſſive years next after 
ſuch cutting down, &c. and iſſue thereon ; a verdict had been 
found for the defendant: a motion was then made to enter up 
Judgment for the plaintiff, on the ground that the preſcription 
was bad, as ſetting up a right contrary to the proviſions of the 
ftatute 35 Hen. 8. c. 17. f. 7., that ſtatute having directed 
that woods, when cut down, ſhould be encloſed for ſeven years 
(and enlarged by 13 El. c. 25. to nine years). To this it was 
anſwered on the part of the defendant, that in the caſe of com- 
mon woods the ſtatute preſcribes a particular mode of encloſing 
and cutting; and that it was neceſſary for the plaintiff, if he 
meant to avail himſelf of the ſtatute, to have ſhewn by his re- 
plication that he had ated conformably to the directions of the 
ſtatute; and that the ſtatute had left the general right of com- 
mon upon the ſame footing as before, and conſequently that 
the preſcription was rightly pleaded, And the Court, being of 
this opinion, diſcharged the rule. 

Lord Kenyon, Ch. J. (ftopping Gibbs in reply)—In decid- 
ing this queſtion, I wiſh not to be underſtood to ſay that a cuſ- 
tom may not prevail that butter ſhall be ſold in /umps, or yardr, 
containing any given number of ounces: but the queſtion now be- 
fore the Court is, whether a cuſtom in Southampton, that a pound 
ſhall contain 18 ounces, can be ſupported in law. To ſay 
that it can, would be to violate all the rules of language, as long 
as the acts of parliament which have been cited are to regulate 
this ſubjet. This has engaged the attention of the Legiſlature 
for five centuries, and they have thought it of the utmoſt im- 
portance that there ſhould be onę ſtandard of weights and mea- 
ſures throughout the kingdom. But it is (aid, that there is no 

(a) Tr, 18 Geo, 3. B. R. bit cect 
objection 
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objection on the (core of reaſon and convenience why this rule 
ſhould not be relaxed in a particular town ; becauſe, when the 
exception is onceeſtabliſhed, the inhabitants of that town will 
ſquare their notions accordingly, But it is material to conſider 
whether the exception to the rule will be confined to butter 
only: if this cuſtom can be eſtabliſhed, it may alſo be extended 
to hops in Kent, or to any other commodity in any other part 
of the kingdom; and thus the greateſt confuſion will be intro- 
duced on a ſubje that ought to be particularly plain. So one 
meaſure might prevail at Pool, another at Dartmouth, &c. and 
thus foreign merchants would never know on what terms they 
were treating. It might be as well contended that a cuſtom 
could prevail in a particular place, that a leſs number of days 
than 7. ſhould conſtitute a week; or that a leſs ſpace of ground 


than an acre ſhould be called an acre. It was then objected that, 


even ſuppoſing that the ſtatute of H. 7. applied univerſally, the 


old cuſtoms ſhould prevail till the weights and meaſures were ſent 


down from the Exchequer, which was directed to be done by 
that act; and that the plaintiff ſhould have replied that in point 
of fact they were ſent to Southampton. But the Legiſlature did 
not ſay that, till that was done, the old cuſtoms ſhould prevail. 
And we cannot ſuppoſe that that, which the Legiſlature direct- 
ed, was not done, The ſtatute of 13 C 14 Car. 2, c. 26. takes 
it for granted that a pound ſhall conſiſt of 16 ounces, and that the 
weights and meaſures had been ſent to the different parts of the 
kingdom. There are two kinds of weights ; one containing 12 
ounces of a certain denomination, the other 16 ounces of an- 
other denomination ; and it. appears that butter has always been 
ſold by the latter. Then it was ſaid, that cuſtoms may prevail 
againſt common law: but they are ſuch corſuetudines as are rea- 


ſonable and beneficial; but this is the reverſe of both; for all 


mankind haye concurred in agreeing, that for their mutual 
convenience they ſhould be regulated by one uniform ſtan- 
dard. 

ASHHURST, J.—The only ground, on which this cuſtom can 
be ſupported, is a ſuppoſition that the Legiſlature did not in- 
tend to interfere with the cuſtoms of any particular place. But 
that is totally untounded ; for the Legiſlature ſuppoſed that, at 
the times when the ſeveral acts paſſed, different weights and 
meaſures prevailed in different towns ; to remedy which incon- 
venience they paſſed thoſe acts. And in none of them is there 


any reſervation of any ancient cuſtoms ; but they are applicable 
8 5 to 
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to every place, directing that in future there ſhall be but one 


weight and meaſure throughout the kingdom. 
 BULLER, J.— This caſe does not interfere with the queſtion 
. alluded to in the argument, whether a cuſtom to ſell butter in 
lumps of any particular weight is good or not. That queſtion 
will remain, notwithſtanding this deciſion, as it did before: 
and I have never ſeen any thing in the acts of parliament 
_ requiring perſons not to ſell more or leſs than a pound. But 
the queſtion here is whether, when a perſon is ſelling 
- butter under the ſpecific denomination of a pound, he ſhall 
be compellable to ſell more than a pound. Butter is directed 
to be ſold by averdupois weight, where a pound conſiſts of ſix- 
teen ounces, Then how can a perſon, who profeſſes to ſell a 
pound of butter, be compellable to fell more than a pound ? 
—] am of opinion that the cuſlom cannot be ſupported. 
GRose, J.— Of the ſame opinion. 


Judgment for the plaintiff. 


Sir Richard HUGHES againſt MAYRE, 


Rule had been obtained, calling on Mayre who was an at- 

torney of this court, to ſhew cauſe why he ſhould not 
deliver upon oath to Sir R. Hughes all the court rolls, deeds, 
papers, and writings, belonging to him or his eſtates, on 
Sir R. Hughes giving ſuch ſecurity as the Maſter ſhould ap- 
prove of to pay all money that the Maſter on reference to him 
ſhould find to be due to Mayre. It appeared that Mayre had 
been concerned for Harford the original proprietor of theſe 
eſtates in the character of ſteward and receiver, and had been 
continued in his employment by Sir R. Hughes to whom Har- 
ford had deviſed them, 

Garrow in ſupport of the application ſaid that recourſe had 
been had to this ſummary mode of proceeding from the urgency 
of the caſe; for Sir Richard Hughes having been appointed to 
the command on the American ſtation expected to receive failing 
orders every day, and was prevented from making any ſettle- 
ment of his affairs before his departure by the retuſal of Mayre 
to give him poſſeſſion of theſe deeds, &c. though he had of- 
fered to ſatisfy every demand which Mayre had upon him, and 
for which he might haye a lien upon them. That this was 
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them on demand for the inſpection of ſuch third perſon. 
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1789. ſuch miſcondu@ on the part of Mayre as the Court would not 
— ſufferin any of their officers, though he might be ſaid to be act- 
Hvenuzs jng partly in another capacity than that of attorney. However, 
Maxzz. on ſhewing cauſe by, | 
Bearcreft, it appeared that Mayre's conduct was bond. fide. 
That the reaſon of his refuſal to deliver up the deeds, Cc. was 
not merely on account of his own demand; but alſo becauſe a 
Mr. Jobn Bedford had a claim upon ſome part of theſe eſtates 
under Harford's will; and he had not received any authority 
from him to deliver up the muniments, without which Mayre * 
thought he was not warranted in putting them into Sir Richard 
Huzhes's hands. Beſides which, it was objected that the Court 
could not entertain this ſummary application againſt Mayre un- 
der pretence of his being an attorney of the court, becauſe he 
had not ated in that character in * tranſaction. As to the 


mode of application, 
Lord Kenyon, Ch. J. ſaid that recently after he came into this 


court an application of a ſimilar nature to the preſent had been 

made, which ſtruck him at firſt as being rather extraordinary; but 

that he had looked into the queſtion, and found that the practice 
was not novel; there was a caſe in Strange (a) to the ſame effect. 

GRrose, J.—Said that it was the practice of the Common 
Pleas to grant applications of this ſort. 

Accordingly it was ordered that the ſum of zoo J. ſhould be 
paid into the Maſter's hands by Sir Richard Hughes, out of 
which Mayre's demands were to be ſatisfied, and that Mayre 
ſhould deliver the deeds, &c. into the Maſter's hands at the ſame 
time. 

And afterwards on the 18th of May Garrow moved for the 
Maſter's report; and on his reporting that the ſum of 3oo/7. or- 
dered by the former rule to be brought into court had been paid 
to him, and that the deeds, Cc. had been depoſited in his hands, 
it was ordered “ that upon Sir Richard Hughes's giving ſuch 
% ſecurity as the Maſter ſhould direct to produce all ſuch parts 
«of the title deeds, court rolls, and other papers, now in the 
« hands of the Maſter, as relate to the eſtates in which John 
„Bedford is intereſted, to the ſaid Jobn Bedford or his attorney, 
* for their inſpection, or in any court, at the expence of the 
« ſaid Jobn Bedford, the ſaid ſeveral deeds, &c. be delivered to 
& the ſaid Sir Richard Hughes, or his attorney.“ 


(a) Vide Strong v. Howe, 1 Stra, 621. and 8 Mod. 339. 
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Havelock againſf HANCILL, 


HIS was an action upon a policy of inſurance ſubſcribed 
= by the defendant as an underwriter, wherein he under- 
took to the plaintiff to inſure the ſhip called The Economy, in any 
lawful trade, (except the loading and carrying of ſtones, rock 
falt, and iron ore,) for twelve calendar months, to commence on 
Her ailing from Sunderland; and touching the adventures and 
perils which the aſſurers were contented to bear, they inſured 
(amongſt other things) againſt zhe barratry of the maſter and ma- 
riners, and againſt all other perils, loſſes, and misfortunes, that 
had or ſhould come, to the hurt, detriment, or damage of the 
faid ſhip. The declaration, after ſtating the policy, proceeded to 
ſtate that the ſhip failed on the 26th of March 1785 in good 
ſafety and in a lawful trade from Sunderland, and that afterwards, 
and before the expiration of twelve calendar months, ſhe failed 
again from the port of Oftend in Flanders bound on a voyage in 
a lawful trade to Sunderland, and not being employed in carry- 
ing ſtones, Cc. and afterwards, to wit, on the 6th of December 
1785, the ſaid ſhip before ſhe arrived at Sunderland put into the 
port of Shields, where John Wilkinſon, then and there being 
the maſter of the ſhip, in a barratrous and fraudulent manner, 
without the knowledge, conſent, or privity, and againſt the 
orll, of the plaintiff, then and there being the owner of the ſaid 
ſhip, did ſecretly, fraudulently, clandeſtinely, unlawfully, and 
barratrouſly, in ſuch voyage as laſt aforeſaid import in the ſaid 
ſhip from O/tend into the port of Shields in Great Britain a large 
quantity of foreign brandy and other ſpirituous liquors, &c. 
not being for the uſe of the ſeamen, C.; whereby and by force 
of the ſtatute in ſuch caſe made and provided, the ſaid ſhip be- 
came forfeited, and was ſeized by the officers of the cuſtoms, 
Sc. and the plaintiff was obliged to expend 408 J. in obtaining 
reſtitution thereof, and ſuſtained other damages; of all which 
premiſſes, c. To this there was a general demurrer and join- 
der. 

Chambre, for the demurrer, contended that the aſſured were 
not entitled to recover, inaſmuch as the inſurance only extended 
to loſſes which the ſhip might ſuſtain in @ /awful trade; where- 
as this * in an anlauſul * namely, by ſmuggling : 

4 and 
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1789. and it was a matter of indifference to the underwriter whether 

— that proceeded from the act of the maſter or of the owner; it 

HavrLoc® equally took the riſk out of the terms of his engagement. 

— But it will be contended that this falls under the deſcription 

of barratry, which is alſo inſured. againſt ; but the former 

words confine the meaning of barratry in this reſpect to thoſe 

ſpecies of barratry which might happen in a lawful trade, 

ſuch as the maſter or mariners deſerting, finking, or running 

away with, the ſhip. And it would be highly miſchievous that 

the underwriters ſhould be liable to ſuch a loſs as this, be- 

cauſe it would make the owner negligent in his appointment of 

the maſter and mariners, if he were not to be affected by their 
miſconduct. 

Mood contra was ſtopped by 4 Court. 

Lord Kenyon, Ch. J.—If the owner of the ſhip conduct 
himſelf with propriety he is entitled to be indemnified againſt all 
the perils inſured againſt in the policy. It is too late now to 
conſider whether it was wiſe that policies ſhould extend to protect 
the owners againſt the acts of the maſter or mariners, over whom 
the underwriters have no control. But ſuch has been the lan- 
guage of policies, and ſuch the conſtruction of them. Now 
in the preſent caſe the owner has not engaged in any unlaw- 
ful trade; for the words ** lawful trade” in the policy mean 
the trade in which the ſhip is ſent by the owners, It is ſtated 
correctly that the ſhip was ſent on a lawful voyage: but owing 
to the miſconduct of the maſter ſhe was loſt; for he in defiance 
of his duty took on board certain commodities which ſub. 
jeRed the ſhip to ſeizure. This falls within the general defini. 
tion of barratry (being done againſt the conſent of the owner) 
againſt which the underwriter has inſured. 

Per Curiam, 
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Demurrer over- ruled. 


BLANKLEY 


IN THE'TWENTY-NINTH YEAR OF GEORGE 111. 


'BLANKLEY againt WinSTANLEY and Another. 


HIS was an action of treſpaſs and falſe impriſonment 

againſt the defendants wha were juſtices of the peace for 
the county of Leicefter, for cauſing the plaintiff to be apprehended 
and ſent to the houſe of Correction by virtue of a warrant ifſued 
by them, they not having any juriſdiction over the biſhop's 
fee in the ſaid county, inaſmuch as it is within and under 
the excluſive juriſdiction of the magiſtrates of the borough 
of Leiceſter, and not under the juriſdiction of the juſtices 
of the county. Plea not guilty. A ſpecial verdict was found 
in this caſe at the laſt aſſizes for the county of Lezcefter ; 
which ſtated the borough of Leiceſter to be an ancient borough 
and body corporate; and that Edw. 4th. on 24th Auguſt in the 
fourth year of his reign by letters patent granted to the ſaid 
borough [inter alia] that the mayor and four of the more diſ- 
creet burgeſſes together with the recorder ſhould” be juſtices 
of the peace within the faid borough, and the precincts and 
limits of the ſame, to hear and determine felonies, treſpaſſes, 
and other miſdemeanors, with a- clauſe of non-:ntromittant as 
to the juſtices of the peace for the county. That Hen. 7. 
in the twentieth year of his reign, by his letters patent, after 
fFeciting by Inſpeximus the laſt mentioned charter, granted ex- 
cluſive juriſdiction to the borough magiſtrates over the ſuburbs, 
in the ſame manner, with a non intromittant clauſe. Afterwards 
queen Elizabeth on the iſt June in the forty- firſt year of her 
reign granted a new charter to the borough of Lezcefter ; in which 
ſhe recited, Cumque dilecti ſubditi noſtri major et burgenſes præ- 
dicti Burgi noſtri de Leiceſter nobis humillime ſupplicaverunt, 
quatenus nos eiſdem majori et burgenſibus gratiam et munifi- 
centiam noſtram regiam in hac parte gracioſè exhibere et ex- 
tendere velimus; quodque nos pro meliori gubernatione regimine 
et melioratione ejuſdem burgi dictos majorem et burgenſes ejuſ- 
dem burgi in aliud corpus corporatum et politicum, per nomen 
Majoris Ballivorum et Burgenſium Burgi de Leicefter, per literas 
noſttras patentes ratificare, confirmare, facere, conſtituere, redi- 
gere, ſeu creare de novo, dignaremus, cum additione et augmen- 
tratione quarundam libertatum pro bono publico ejuſdem burgi, 
prout nobis melius videbitur expedite; nos igitur meliorationem 
ejusdem burgi gracioſè affectantes, ac volentes quod de cætero in 
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A charter 
granting ju 
riſdiction to 
borough ma- 
giſtrates over 
a dictrict not 
within the 
borough 
does not ex- 
clude the 
county juſ- 
tices without 
expreſs 
words. And 
though ſuch 
charter con- 
tain words 
of reference 
to former 
Charters in 


which exclu- 


five juriſdic- 
tion 15 given 
to the bo- 
rough juſtices 
within the 
borough, and 
add that they 
ſhall have 
juriſdiction 
within the 
new diſtrict 


in tam am- 


plis modo et 
forma, Sc. 
yet if there he 
in the latter 
charter a 
ſaving clauſe 
of the rights 
of the crown 
and of all 
otherperſons, 
the borough 
magiſtrates 
have only a 
concurrent 
juriſdiction 
with the 
county juſ- 
tices. 

Where the 
words of a 
charter are 
doubtful, 
they may 

be explained 
by long 
uſage. 
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perpetuum in eodem burgo continuo habeatur anus certus et in- 


. dubitatus modus de et pro cuſtode pacis et bono regimine et guberna- 


| Fione populi ibiuem, et quod burgus prædictus de cœtero in per- 
petuum ſit et remaneat burgus pacis et quietis ad formidinem et 
tetrrorem malorum, &c. She willed, ordained, and granted, that 
Leiceſter ſhould be a free borough, and a corporation, by the name 
of the Mayor, Bailiffs, and Burgeſſes, and that the mayor, recorder, 
and the four laſt aldermen who ſerved the office of mayor ſint 
juſticiarii, tam ad pacem in eodem burgo ac libertatibus et præ- 


cinctis ejuſdem con ſervandam, quam ad ſtatuta de vagabondis, &c. 


infra burgum prædictum ac libertates et præcinctas ejuſdem con- 
-ſervanda, Cc. ad quod 1idem major et recordator et quatuor 
aldermanni prædicti burgi, vel aliqui tres eorum, "quorum ma- 


jorem et recordatorem burgi prædicti pro tempore exiſtentes duos 


eſſe volumus, omnes & ſingulas tranſgreſſiones, &c, quæ ad 
officium juſticiarii pacis 7nfraburgum prædictum libertates et præ- 
rinctat ejuſdem pertinent, faciendum, inquirere, audire, pera- 
gere, et terminare, poſſint et valeant in perpetuum, in tam am- 


plis et conſimilibus modo et ſormù, prout præantea in eadem bur go 


uſitatum et conſuetum fuit, adeo plenè et integre, ac in tam amplis 

modo et forma, ſicut aliqui alii juſticiarii pacis noſtri ac hæredum 
et ſucceſſorum noſtrorum in aliquo comitatu infra reg num noſ- 
trum Angliæ per leges et ſtatuta ejuſdem regni noſtri Angliæ, in- 
quirere, audire, ſeu determinare, , poſſint ſeu . poteriat, Ita 
tamen quod ptrædicti major, recordator, ac aldermanni tjuſdem 

burgi, pro tempore exiſtentes, vel ſueceſſores ſui, ad determigia- 
:tionem alicujus murdredi five felonii, aut alicujus alters ma- 
teriæ tangentis amiſſionem vitæ vel membrorum, infra burgum 
prædictum aut libertates vel præcinctas ejuſdem, abſque ſpeciali 
mandato noſtro hæredum vel ſucceſſorum noſtrorum quoque 
modo impoſterum non procedant. Et ulterius, pro meliori re- 

gimine et gubernatione prædicti burgi noſtri de Leiceſter, ac 
omnium & ſingulorum burgenſium, inhabitantium commo- 
rantium, et reſidentium infra eundem burgum, volumus et 

concedimus quod omnia et ſingula domus, edificia, meſſuagia, 

terrætenementa, et hereditamenta quzcung. ſituata jacentia 

vel exiſtentia, tam infta parochiam Sanctæ Margaretæ, vulgari- 
ter vocata The biſhop's fee, in prædicto burgo de Leiceſter, quam 
-infra parochias Sanctæ Mariæ, Sancti Leonardi, et le Newarke, 
in eodem burgo de Leiceſter, per quodcunq. aliud nomen vel 
alia nomina vocantur ſive nominantur, nec non omnes burgenſes 
inhabitantes commorantes et reſidentes in eiſdem parochiis et 
locis, 
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locis, ſive in earum aliqua, pro tempore, et de tempore in tem- 


pus exiſtentes, de cætero inperpetuum ſint, erunt, et reputabuntur, 


fore ſub regimine, poteſtate, gubernatione, juriſdictione, correctione, 
et coercione, majoris ballivorum et burgenſium burgi de Lei- 


ceſter prædicti et ſuceceſſorum ſuorum; et quod major ballivi et 
burgenſes burgi de Leiceſter prædicti et ſucceſſores ſui deinceps 
inperpetuum habeant, gaudeant, et utantur, omnibus et ſin- 
gulis eiſdem conſimilibus juribus, libertatibus, præheminenciis, 
et juriſditionibus in omnibus et ſingulis eiſdem parochiis Sanctæ 
Margaretæ, Sanctæ Mariæ, Sancti Leonardi, et le Newarle, 
qualia et quæ, ac in tam amplis modo et formũ, prout iidem major 
 ballivi et burgenſes virtute harum literarum noftrarum patentium, 
aut aliorum progenitorum noſtrorum, babere uti et gaudere poſſint 
aut debent in prædicto burgo de Leiceſter, aut in aliquo membrs 
parte vel parcelld ejuſdem burgi. Ita tamen, quod hæc præſens 
conceſſio noſtra non ſit ad prejudicium noſtrorum hæredum aut 


ſucceſſorum noſtrorum: ſalvis etiam omnibus et ſingulis corpori- 


bus corporatis et politicis, ac aliis perſonis quibuscunque, 
omnibus juribus, libertatibus, præheminenciis, et juriſdic- 
tionibus quibuscunque, aliter quam prædictis, majori ballivis et 


burgenſibus [ut prefertur] conceſſis, quæ ipfi aut eorum aliquis 


jure et legitimè habuere et gaviſi fuerint ante confectionem et 
tempore confectionis harum literarum noſtrarum patentium ia tam 
amplis-modo et form prout, fi be litere noſtræ patentes nunguam 
babitæ vel factæ fuiſſent. The Queen farther granted and con- 
firmed of her certain knowledge and mere motion Cc. to the 
mayor, bailiffs, and burgeſſes, all and fingular maneria, meſſu- 
agia, terras, tenementa, et hereditamenta, libertates, liberas 
- conſuetudines, privilegia, franchiſeas, immunitates, exemp- 
tiones, et juriſdictiones, whatſoever, which the corporation 
theretofore had or ought to have enjoyed within the borough, 
and the ſuburbs, limits, and precin&s of the ſame, ratione five 
- pretextu aliquarum chartarum aut literarum patentium per nos 
aut per aliquem progenitorum noſtrorum quomodo antehac 
factorum confirmatorum aut conceſſorum, ſeu quocunque alio 
legali modo, jure, conſuetudine, uſu, preſcriptione, five titulo, 
antehac legitimè uſitatorum, Sc. Theſe ſeveral charters were 
found to have been duly accepted, and to be ſtill in force, of 
which the defendants had due notice. The ſpecial verdict fur- 
ther ſtated that the place where the ſuppoſed treſpaſs, &c. 
Was committed was within the pariſh of St. Margaret, com- 

-monly called The Biſhop's. Fee in the ſaid county of Leicgſter, be- 
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ing the Biſhop's Fee named in the charter of Elizabeth, and there- 


in mentioned to be, but in fact not being, within the. ſaid 
borcugh before the time of granting that charter; and that the 


plaintiff and the aftermentioned George White were inhabitants 


reſiding in The Biſhop's Fee at the time, but were not either of 
them a burgeſs or freeman of the borough. It was alſo found 
that the juſtices of the peace for the county and thoſe of the 


' borough have reſpectively exerciſed juriſdiction within The 


Biſhop's Fee from the time of granting the charter of Elixa- 
beth. It then proceeded to ſtate that the defendants were 
juſtices of the peace for the county, and that Geo: White 
laid an information upon oath before them, that the plain= 
tiff, who was his apprentice, had been guilty of miſdemea- 
nors againſt him, &c. whereupon the plaintiff was ſummon- 
ed before them the juſtices, Fc. at The Biſbep's Fee, Ec, 
wha on hearing the complaint Sc. adjudged him to be com- 
mitted to the houſe of correction, &c. It then ſtated the pre- 


vious notice to the defendants from the plaintiff's attorney of 


the ſuing out the writ, Fe. But whether, &c. : 

Sutton for the plaintiff. The queſtion is, whether the things 
ter of-E/:zabetb, with reference to the former charters, has grant- 
ed an excluſive juriſdiction to the borough magiſtrates over The 


' Bifſoop's Fee, or only a concurrent juriſdiction with the county 


Juſtices. It will not be diſputed but that the King may by his 
charter create an excluſive juriſdiction ; on this point the caſe 


of Talbot v. Hubble (a) is decifive : by which it alſo appears that 
the plaintiff is entitled to recover againſt the defendants, if the 
Court ſhall be of opinion that the magiſtrates of the bo- 


rough of Leiceſter have an excluſive juriſdiction over the place 


in queſtion, The apparent intent ot all the charters, which is 


particularly expreſſed in the latter, was to preſerve one cer- 


tain mode of government within the borough and its pre- 
cincts as to the adminiſtration of juſtice as well as other 


matters. In furtherance therefore of that profeſſed intent, 


it is more probable that it was the intention of the Crown 
to grant an excluſive than a concurrent juriſdiction, on ac- 


count of the confuſion and difcord which naturally ariſes 


from two independent bodies claſhing in the exerciſe of 


their powers. The only things then neceſſary to be conſider- 


ed are the . quantum of juriſdiction conferred by the former 


charters over the : borough itſelf of Leiceſter; and whether 


(e) 2 Stra. 1154. 53 
tho 
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the words of reference in the charter of Elizabeth, which ex- 
tend the limits of their juriſdiction over the place in queſtion, 


are large enough to give the ſame excluſive of the county juſ- 
tices. It appears from the firſt charter, that of Edw. 4. that 
the county juſtices were interdicted from taking cognizance of 
treſpaſſes, &c. committed within the borough itſelf; and that a 
ſubſequent charter granted to the borough magiſtrates the ſame 
excluſive juriſdiction over the ſuburbs. Then came the charter 
of Elizabeth in queſtion, wherein ſhe recited that ſhe intended 
for the better rule and government of the borouzh te confirm 
their former privileges, with the addition and augmentation of 
certain liberties for the public good. After which, ſhe willed 
that there ſhould be one certain mode pro cuſtode pacis, et bono re- 
gimine, et gubernatione populi ibidem, Now that ibidem refers as 
well to the liberties which were to be added and augmented, as 
to the places over which their juriſdiction before extended; 
over all which ſhe intended that there ſhould be one certain 
mode pro cuſtode pacis. Then ſhe granted juriſdiction to the 
borough magiltrates over all treſpaſſes, &c. within the borough 
and the limits and precincts of the ſame in tam amplis et con- 
ſimilibus modo et formi, Cc. as was before exerciſed, &c. 
Then by an expreſs clauſe The. Biſhop's Fee (which is there con- 
ceived by her to be within the borough) is ſubjected to the ju- 
riſdiction of the borough magiſtrates in tam amplis modo et 
formi, Cc. as was before exerciſed within the borough or any 
part thereof, No words of reference can be ſtronger than theſe: 
and it is exactly the ſame as if all the proviſions of thoſe former 
charters had been ſet out verbatim in this latter one of Elizabeth, 
and that the new powers and juriſdictions were granted in the 
very words of the former ones. That was held in the caſe of 
the abbot of Sirata Marcella (a), where the words of reference 
were tot, talia, tanta, hujuſmodi, eadem et conſimilia, privi- 
legia, juriſdictiones, &c. quot, qualia, quanta, et quz, dic- 
tus nuper abbas habuit, &c., which were deemed ſufficient to 
paſs whatever privileges &c. the abbot appeared to have had, 
So, in the E. of Shrew/bury's caſe (5), one of the queſtions 
was whether the E. of Rutland, as ſteward of certain lord- 


ſhips, had authority to appoint a deputy ; and there the words of 


reference were nearly the ſame as here, viz. adeo plenè et inte- 
gre, et in tam amplis modo et forma prout, -&c. and the Chief 
Juſtice ſaid, that if in any former patent of the ſaid office of ſtew- 


(a) 9 Co. 24. (6) 9 Co. 52. 
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ard the patentee had expreſs power to make a deputy, then by 
theſe general words of reference being applied to a particular 
charter, which has ſuch expreſs authority, the plaintiff may 
make a deputy; and cited ſeveral caſes to that effect. And 
in M biſtler's caſe (a), it was reſolved by the Court that when 
the King's charter in general terms refers to a certainty, it con- 
tains as expreſs mention as if the certainty had been expreſſed 
in the ſame charter, Plow. 130. Bro. Abr. tit. Patent 34. 
1 Ventr. 409. If it be objected that in none of theſe caſes do 
the grants, which confer the franchiſe on one, tend to exclude. 
others who uſed it before; and that without an expreſs clauſe 
of excluſion thoſe who had juriſdiction before would not be 
ouſted ; Ameredith's caſe, cited in 9 Co. 29. 6. does away any 
ſuch diſtinction. There Hen. 8th. had granted to Queen Ka- 
therine the manor of Stotenbam, Cc. and by ſubſequent Letters 
Patent granted that ſhe ſhould have the goods of felons, &c. 
within the ſaid manor; and inter alia that the manor ſhould be 
exempt from the juriſdiction of the admiral, and ſhould have 
admiral's juriſdiction; and the manor came afterwards io Queen 
Mary, who granted it to the E. of Huntingdon and his wife, 


[from whom Ameredith derived title,] and that they ſhould have 


within the manor tot, talia, eadem, et hujuſmodi privilegia, 
Sc. quot, qualia, quanta, Cc. aliqui ante tunc poſſidentes, Cc. 
habuerunt ratione vel prætextu alicujus chartæ, doni, ſeu con- 
ceſſionis, ſeu aliquarum literarum patentium, Sc. And it was 
reſolved per totam curiam that although the grant and refer- 
ence were general, yet it ought to be applied to a certain par- 
ticular, as in that caſe to the charter made to Queen Katherine. 
And it was alſo reſolved that when a charter has general refer- 
rence to other charters, it is as much in law as if all the char- 
ters had been recited, for they are of record. Now it is ob- 
ſervable that in that caſe the general words of reference were 
held to give a juriſdiction to the grantees excluſive of the Ad- 


miralty: and therefore the words of reference being equally 


ſtrong here muſt have the ſame operation as to the county juſ- 
tices, If that be ſo, no uſage which has exiſted fince the char- 
ter can invalidate the force, or alter the legal conſtruction, of 
it ; although if the words were doubtful it might ſerve in ge- 
neral to explain them, Yet even if there were any ambiguity 
in the words, the reaſon for adopting uſage in explanation of a 
charter does not apply here; becauſe that ſuppoſes the conſent 


(a) 10 Co, 64. 


of 
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of all parties: whereas in this caſe no conſent is ſtated in the 
verdict; for it does not appear that the borough magiſtrates 
ever had notice that the juſtices of the county exerciſed juriſ- 
diction within The Biſhop's Fee ſince the charter of Elizabeth; 


and this is not like a beneficial franchiſe, where the exerciſe 


of it by a ſtranger is a ſenſible diminution of the profits of the 


grantee, f 
Coke, contra, admitted that, if the words of the charter had 


been clear and expreſs, the uſage would not have availed ; but 
contended that if they were in any degree ambiguous, uſage was 
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the ſureſt guide which the court could adopt in the expoſition of . 


them. That argument applies with peculiar force in the preſent 
caſe, becauſe the uſage has prevailed from the very time of grant- 
ing the charter of Elisabeth for the county magiſtrates to act with- 
in this diſtrict ; which ſhews plainly what was underſtood to be 
the meaning of the crown at the time. Added to which is the 
opinion of Carte a very learned antiquarian, who thought that 
the clauſe in queſtion did not give an excluſive juriſdid ion to 
the borough magiſtrates over The Brſhops's Fee. Neither can 
ſuch a conſtruction prevail in point of law; for where the king 
grants by his prerogative alone, words of reference are not ſuffi- 
cient, but it muſt be done by expreſs words ; though where he 
grants that which a ſubje& might do, it is ſufficient. 2 Rol. 
Abr. 193. A. pl. 2: 12 Co. 2. Cro. Eliz. 513. thoſe caſes 
ſhew that even if the crown intended to grant exclulive ju- 
riſdiction to the borough magiſtrates over The Biſhop's Fee, 
as it mult alſo have intended to take away the juriſdiction of 
the county juſtices, that could not be effected either by general 
words or words of reference. 2 Hale P. C. 47. And this dif- 
tinction is an anſwer to all the caſes cited; for they relate to 
property which was the ſubject matter of grant as well by the 
ſubject as by the Crown. But even if that were otherwiſe, it 
does not appear that the crown meant to take away the juriſdic- 
tion of the county juſtices ; for though the charter of Elizabetb 
gives juriſdiction to the borough juſtices over The Biſhops's Fee, 


it immediately ſubjoins a ſaving clauſe of the rights of the king 


and of all other perſons, in tam amplis modo et formi, prout fi 


be literz noſtre patentes nunquam habite vel fate fuiſſent: 


and: it is found by the verdict that the county juſtices have im- 
memorially exercifed juriſdiction there. It therefore appears 
clearly to have been the intention of the crown that the borough 


magiſtrates ſhould only haye concurrent juriſdiction there, But 
2 15 75 even 
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even if the court ſhould think that the charter of Elizabeth 
granted excluſive juriſdiction, yet as there has been ſo long an 
uſage the other way the court may preſume a ſubſequent grant 
which reſtored the juriſdiction of the county juſtices ; and in 
Darwin v. Upton (a) the court ſaid they would preſume a grant 
even after twenty years poſſeſſion of window lights. 

Sutton in reply. As to the difference between the king's 
grants when acting by his prerogative alone, or as a common 
perſon, the caſe of Sir Robert Atkins (b) is a complete anſwer to 
it; for there the very objeclion was made, which was anſwered 
by Lord Hale; and ſo is the caſe of Ameredits, where the grant 
was of admiral's juriſdiction, and goods of felons. Then as to 
the ſaving clauſe, which reſerves the rights of the king and other 
perſons, it is with an expreſs exception of thoſe rights which 
were granted to the corporation, which therefore leaves the yu 


tion as it was before. 


Lord Kenyon, Ch. J.— The propoſition ſtated by the defend. 
ant's counſel from Lord Hale, and which was adopted in the caſe 
of Talbot v. Hubble, namely, that the juriſdiction of county juſ- 
tices can only be taken away by expreſs words, I have always 
underſtood to be a cardinal ground in decifions of this kind. 
And this is not more grounded in law than in convenience. For 
it does ſometimes happen in limited juriſdictions that little fac- 
tions and intrigues ſtep in and impede the adminiſtration of juſ- 
tice, In this particular caſe, we ſhould at leaſt pauſe before we 
broke in upon the uſage which has prevailed for near two cen- 
turies, and which has at leaſt grown. venerable from length of 


time, that both the county and borough juſtices have without 


any objection concurrently adminiſtered juſtice in this place. 
And during all this time no great inconvenience has ariſen : for, 
as it was in the pgwer of the crown to add a non intromittant 


clauſe, and as no application has been made for that purpoſe, it 


may be taken for granted that this uſage has not been very preg- 
nant with miſchief. It is clear that the uſage alone would 
not prevail againſt the expreſs proviſions of the charter: but in 
this as in other caſes co-temporary and continued uſage is a good 
guide for the conſtruction of it. And it is rather curious that 


Carte, who was eminently verſed in antiquity, ſhould have con- 


curred in this opinion, However I do not rely on that: my 
opinion is formed entirely on the words of the charter. There 
is one fact of great importance in this caſe, that the diſtrict in 
queſtion was not part of the borough of Leiceſter prior to the 


(a) M. 26 Geo. 3. | (5) 1 Yentr. 40g. 


charter 
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charter of Elizabeth, and was not added thereto by it. But the 
proximity of the borough magiſtrates might make it convenient 


that they ſhould act within that diſtrict in concurrence with the 


county juſtices : that power is given to them by the charter of 
Eliz., to which is added the ſaving clauſe couched in emphatical 
words, reſerving the rights of the crown and of all other perſons 


enjoyed before that time in tam amplis modo et forma, prout fi 


he literæ noſtre patentes nunquam habitz vel factæ fuiſſent. 
Therefore at the ſame time that the queen conferred a juriſdic- 
tion on the borough juſtices, ſhe expreſsly reſerved all rights 


belonging to other perſons. Then on the words of the charter of 


Elizabeth, there not being a non intromittant clauſe, and this 
diſtrict not being made part of the borough (which might have 
varied the caſe) it does not appear to have been the intention of 


the crown to give them more than a concurrent juriſdiction 


with the county juſtices. And it is not a new thing to give to 


borough juſtices a juriſdiction out of the limits of the borough ; 
for in Clithero in Lancaſhire, and other places, it has been done. 
But the excluſion of county juſtices from acting in particular 


- diſtricts has always been watched with a jealous eye; and no- 


* 
* 


thing but expreſs words are ſufficient to exclude them. Now in 
this caſe there are no ſuch expreſs words ; but on the contrary 
there are expreſs words reſerving to them the ſame juriſdiction 
which they had prior to the granting of that charter. Therefore 
the act complained of by the plaintiff was a legal act done under 
the authority of juſtices having a competent juriſdiction. 
ASHHURST, J.—l am of opinion that this is a grant to the 
magiſtrates of the borough of Leiceſter of a concurrent juriſdiction 
with the county juſtices over the biſhop's fee. And it is ob- 
ſervable that this diſtrict was not only not part of the borough 
before the charter of Elizabeth, but the juſtices of the borough 
had no juriſdiftion at all there previous to that time, and that 
charter has not made it part of the borough. Perhaps it was 
owing to the circumſtance of the non- reſidence of the county 
Juſtices near this place that it was found convenient to extend 
the juriſdiction of the borough juſtices over it. But ſo far from 
there being any expreſs words of excluſion in this charter, which 


are neceſſary in caſes of this ſort to exclude the county ma- 


giſtrates, it appears from the very words of it that this is only 
a grant of a concurrent juriſdiction ; becauſe the rights of the 
crown and of all other perſons are expreſsly reſerved. 

Vor. III. 4E | BULLER, 
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BUuLLER, J. In the deciſiomof this caſe, which comes be- 
fore the court on a ſpecial verdi, we are bound to determine on 
the facts found by the jury, and cannot infer any thing. I en- 
tirely agree with the doQtrine laid down in Daruin and Upton ; 
but that caſe differs from the preſent in the manner in which 
it came before the court. That came on on a motion for a new 
trial, which the court refuſed to grant becauſe the ſecond ver- 
dict muſt have been the ſame as the firſt on the_juſtice of -the 
caſe. But this caſe comes before us on a ſpecial verdict, where 
we cannot preſume any thing that does not appear upon the re- 
cord. Laying that argument therefore out of the caſe, we 
muſt conſider the fas which are found by the jury. The verdict 
ſtates that The Biſhop's Fee was no part of the borough of Leiceſter 
previous to the charter of Elizabeth : If not, then the queſtion 
muſt turn on the true conſtruction and meaning of that charter; 
in deciding which two things are to be confidered ; firſt, the 
words of the charter; and ſecondly, the uſage which has pre- 
vailed ſince. As to the firſt : nothing but expreſs words can 
exclude the county juſtices : but here are no ſuch words; and 
it is a very material part of the caſe that even by that charter The 
Biſhop's Fee is not made part of the borough ; ſo that, without 
the ſaving clauſe, the charter gives the borough juſtices a power 
of acting witnin a certain diſtrict not within the borough, which 
cannot exclude the juſtices, of the county who had juriſdiction 
there before. And this is confirmed by the ſaving clauſe, which 
expreſsly reſerves all former rights. Then with regard to the 
uſage: uſage conſiſtent with the meaning of the charter has pre- 
vailed for 190 years paſt. And if the words of the charter were 
more diſputable than they are, I think that ought to govera this 
caſe. There are caſes in which this court has held that a ſettled 
uſage would go a great way to control the words of a charter. 
Such was the caſe of Gape v. Handley (a); in which the court 
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(a) Cafe v. Handley, Mich. 17 Gee. 3.B. R. 
This was an iſſue to try whether the pre- 
t ſentation to the rectory of St. Albans be- 


„ Jriof ee longed to the mayor and aldermen, or to 


the mayor, aldermen, and burgeſſes, of St. 
Albans at large. In Eaſter term a manda- 
mus iſſued, directed to the mayor of the bo- 
rough, requiring him to hold an aſſembly 
of the mayor, aldermen, and burgeſſes, for 
the purpoſe of electing and preſenting a fit 
perſon to be rector, c. and to affix the 
common ſeal of the corporation to ſuch 


preſentation. To this mandamus the mayor 
made a return, ſetting out part of a charter, 
and ſtating a bye-law not extant in writing 
by which the preſentation to the living was 
given to the mayor and aldermen only. The 
proſecutor moved for a peremptory manda- 
mus, inſiſting that ſuch bye-law was repug- 
nant to the charter and void; and preſſed 
for a peremptory writ under the ſpecial cir- 
cumſtances of the caſe, becauſe, if fix months 
elapſed, the preſentation would be barred 
by plenarty. On that motion the preſent 

iſſue 
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went much farther than is neceſſary in the preſent caſe. 


And 


it is for the ſake of quieting corporations that this Court has 


3fue was directed by conſent, and it came 
on to be tried at the Summer aſſizes in Hert- 
Fordſhire, before Lord Mansfield, when a 
verdict was given for the defendant, viz. 
that the right of preſentation belonged to 
the mayor and aldermen only. Lord 
Mansfield gave the plaintiff leave to move 
for a new trial without coſts: and accord- 
ingly ſuch motion was made this term; and 
Lord MansF1ELD then ſaid, that the ob- 
jection to the bye-law had nothing to do 
with the cauſe. The mayor was adviſed to al- 
lege in his return to the mandamus a bye · law 
not in writing, which he ſuppoſed to be made 
by the whole corporation; and in order to 
ſupport ſuch a bye-law he omitted to ſtate in 


his return the clauſe of the charter, which 


veſted the power of making bye-laws in a 
ſelect body. On that ground a motion 


was made for a peremptory mandamus, and 


this iſſue directed. The counſel on both ſides 


at the trial were miſinſtruted, and came to 


argue the validity of the bye-law : but that 
was out of the queſtion, for the charter 
gave a power to the ſelect body to preſent 
under the general words, lands,“ &c, 
That he was of opinion at the trial that the 
charter explained by uſage veſted the right 
of preſentation in the ſelect body. 
Serjeant Glynn ſaid, this was a ſurprize up- 
on him, and therefore deſired leave to move 
for a new trial: If the court ſhould be of 
opinion that the charters would not bear the 
conſtruction he put upon them, the uſage 
would have no effect: but if the charters 


would bear that conſtruction, the uſage was 


ſtrong evidence of the meaning of them. 
On ſhewing cauſe Lord Mansfield report- 
ed the evidence to be as follows; 
There were three charters; uſt. The 
charter of the 7th Ed. 6. by which the 


borough was firſt incorporated by the name 


of the Mayor and Burgeſſes of the borough 
of St. Albans: and ten principal burgeſſes 
were appointed, who together with the 
mayor are made the governing part of the 
corporation, with power to make bye-laws. 
And the king by that charter erected the 


But | 


l 


church of the late monaſtery of St. Albans 


into a pariſh church, and granted the fame 
and the advowſon and donation thereof to 
che mayor and burgeſſes. 2d. The charter of 


* 


— 


always 


the 8th Car. 1. appointing 24 aſſiſtants, 
a recorder, coroner, and ſome other additi- 
onal officers within the corporation, and 
with ſome amendments of the former char- 
ter; But the mayor and the ten principal 
burgeſſes continued to be the governing 
part of the corporation till the 16 Car, 2. 
when a further charter was granted, and the 
corporation was entirely new modelled : the 
ten principal burgeſſes were laid afide, and 
the aldermen were appointed in their ſtead, 
to enjoy all the like powers and privileges, 
as the ten principal burgeſſes. And the 
borough was incorporated by the name of 
the Mayor, Aldermen, and Burgeſſes of the 
borough of St. Albans. From the time of 
the firſt incorporation till the charter of 
the 16th Car. 2, the mayor and the ten 
principal burgeſſes alone elected the parſon of 
the church in queſtion : and ſince the char- 
ter of 16 Car. 2. the parſon has been con- 
ſtantly elected by the mayor and aldermen, 
without any interference of the commonaity, or 
burgeſſes at large: nor was any claim ever 
made by the burgeſſes at large to vote in 
the election till this now ſet up. 

On the part of the defendant was read 
the clauſe in the charter of EA. 6., conſti- 
tuting the ten principal burgeſſes, by which 
he granted to the mayor and burgeſſes, quod 
de cætero ſint et erunt decem homines de 
diſcretioribus et probioribus viris dicti burgi, 
Sancti Albani, qui erunt aſſiſtentes et aux- 
iliantes majori ejuſdem burgi, pro tempore 
exiſtenti, in cauſis et materiis eundem bur- 
gum tangentibus, et qui erunt et vocabun- 
tur principales burgenſes ejuſdem burgi, et 
erunt commune conſilium dicti burgi pro 
ſtatutis, actibus, etordinationibus, publicam 
utilitatem et commod um ejuſdem burgi et 
inhabitantium inde pro tempore exiſtentium 
tangentibus et concernantibus, per eos, ſeu 
per majorem partem eorundem cum majore 
burgi illias pro tempore exiſtente, de tem- 
pore in tem pus, faciendo, et agendo, pro me- 
ori gubernatione et fegimine hominam, ac 
eauſarum, rerum, et negotiorum, dicti 
dargi, &c. giving to the mayor and the 
principal burgeſſes a power of electing other 
diſcreet men when a vacancy happened. 
The defendant alfo read a clauſe in the 
charter of Car. 1. (1634) inveſting the 
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always upheld long uſage where it was poſſible, -though recent 


uſage would not perhaps have 


powers in the mayor and ten principal bur- 


geſſes in more extenſive words, as follows; 


et ulterius volumus, et concedimus, &c. 
præfato majori et burgenſibus burgi præ- 
dicti, et ſucceſſoribus ſuis, quod major et 
principales burgenſes burgi prædicti pro 
tempore exiſtentes, vel major pars eorundem, 
(quorum unum majorem eſſe volumus)habeant 


plenam poteſtatem et auctoritatem condandi, 
conſtituenè i, ordinandi, faciendi, ſtabiliendi, 
de tempore in tempus, leges, ſtatuta, j ura, 


ordinationes, et conſtitutiones, quæ eis aut 
majori parti eorundem (quorum majorem 
&c.) bona, ſalubria, utilia, honeſta, et ne- 
ceſſaria, juxta eorum ſanas diſcretiones, fore 
videbuntur, pro bono regimine et pacifica 
gubernatione burgi prædicti, ac omnium 
officiorum, miniſtrorum, artificium, burgen- 


- Gum, inhabitantium, et reſidentium ejuſdem 


burgi, vel ad eundem confluentium ; ac pro 
declaratione quo modo et ordine iidem major 
et principales burgenſes burgi prædicti, ac 
cceteri omnes et ſinguli officiarii, burgenſes, 
et inhabitantes ejuſdem burgi in officiis, 
funRionibus, miſteriis, et negotiis ſuis, infra 
burgum prædictum, libertates, et præcinctas 
ejuſdem, ſeſe habebunt, gerent, et utantur; ac 
etiam pro meliori gubernatione, preſervatione, 
diſpoſitione, locatione, et diſmiſſione, terra. 
rum, tenementorum, poſſe/ionum, et hereditamen- 
torum, ac bonorum et catallorum, præfato majori 
et burgenſibus burgi przdi&ii, ac res et cauſas 
alias quaſcumque burgum prædictum aut 
ſtatum jus et intereſſe ejuſdem tangentes, 
ſeu quo modo concernentes, dictasque leges, 
ordinationes, ſtatuta, et conſlitutiones, in for- 
ma prædicta, conſtitutas, ordinatas, &c. 
debitã executione demandare, quas ejuſdem 
leges ordinationes, &c. fic ut prefatur 
fiendas, obſervare volumus ſub pœnis in 
eiſdem continenfibus ; (Provided that they 
be not repugnant to the Jaws and cuſtoms 
of the realm of England.) Clauſes were 
alſo read from the charter of 16 Car. 2. 
appointing twelve aldermen, who were to 
enjoy all the privileges, &c. which had been 
enjoyed by the ten principal burgeſles ; 
And inveſting the mayor and aldermen 


Vith the ſame powers for making laws, re- 


gulations, &fc.; And alſo for managing, 
preſerving, diſpofing. letting, and demifing 
the lands, tenements, goods and chattels, of 


But, without 
having 


much weight, 


tenſive words as in the preceding charter 


of Car. 1. and totidem verbis, only ſubſti- 
tuting aldermen inſtead of burgeſer. The 
advowſon was granted to the mayor and 
burgeſſes, and their ſucceſſors, by the char- 
ter of Eg. 6. Beſides this many entries were 
read, by which it appeared that the ſeal of 
the corporation had always been under the 
power of the mayor and aldermen only, 
There were conſtitutions 100 years old, 
preſcribing what order ſhould be obſerved 
by the mayor and aldermen in putting the 
ſeal. Every leaſe or deed, or other a&, 
relating to the revenue of the corporation, 
had been done by the mayor and aldermen, 
and there was no evidence of any inſtance 
where the body at large had voted for a 
clergyman. When the preſentation has 
been made by the mayor and aldermen it was 
made in the name of the corporation, (and, 
his lordſhip obſerved, properly fo ;) but in 
the year 1713, they preſented in the name 
of the mayor and aldermen only, and ſo 
continued ſince. 

The queſtion made in this Court on the 
motion, his Lordſhip ſaid, was on the bye- 
law: but the advowſon is given to the body 
at large; and the mayor and aldermen can- 
not make a bye-law to take the right from 
the body at large, and give it to themſelves. 
But, his Lordſhip ſaid, on the trial he was 
of opinion that this is a very different caſe 
from a general queſtion on the validity of 
ſuch a bye-law; for by this charter the 
whole adminiſtration of the revenue is given 
to the mayor and aldermen. It is not in the 


nature of a bye-law: Every leaſe 1s not in 
the natureof a bye-law, but a diſpoſition 
of property ; and ſois a preſentation, And 
beſides here the uniform uſage was evidence 
of ſuch a bye law, f it had been neceſſary. 

Mansfield, for the plaintiff. - The ad- 
vowſon is granted to the mayor and bur- 
geſſes; but if the preſentation be given to 
the mayor and aldermen, that 1s taking 
away what before was given to the mayor 
and burgeſſes. Preſentation is only an advan- 
tage of the advowſon, for it cannot be ſold. 
He ſtated the clauſe to make bye-laws in 
the charter of Car. 2.; by which they have 
power to make bye-laws for the govern- 
ment of the borough, and difpoſition and 


letting of lands, tenements, and heredita- 


ments, &c.;z and then follows, ** ſo that 
ſuch 
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having recourſe to the uſage in this caſe, on the words of the 
charter alone, I think the county juſtices are not excluded, there 
being no expreſs words for that purpoſe. 

 GRose, J.—Ia conſtruing the charter of Elizabeth it is ne- 


ceſſary to conſider how the juriſdiction of the reſpective ma- 


giſtrates ſtood before, The Biſhop's Fee was within the juriſ- 
dition of the county magiſtrates; and, unleſs their juriſdiction is 
expteſsly taken away by that charter, it muſt remain as it did be- 
fore. Now I think that not only exclufive juriſdiction was not 
given to the borough juſtices, but that it was the intention of 
the Crown only to grant them a concurrent juriſdition with the 
magiſtrates of the county. For by the former words of that 
grant excluſive juriſdiction is not given to them; beſides which 
there is a ſaving clauſe reſerving the rights of all other perſons : 
added to which is the uniform uſage which has prevailed ever 


ſuch laws be not repugnant to the laws of 
England,” there the ſentence ends, If the 
mayor and aldermen have power to make a 


bye-law to take the preſentation from the 


corporation at large, and give it to the 
mayor and aldermen, that is not a regulation 
of the manner of preſenting, but taking 
the right away from the corporation at 
large, Where a power is given to make 
bye-laws, which ſhall be obſerved urder a 
penalty, it muſt mean to make bye-laws to 
be obſerved by others, and not that men 
ſhould make bye laws for themſelves to 
obſerve under a penalty, 

Wallace, Kempe, Serjt, and Buller, ſnewed 
cauſe for the defendant. 


Lord MansF1tLD. Though I ſtated that 
leave was given to move for a new trial | 


without coſts, the meaning of that was to 
move on the queſtion of law: And ſuppoſing 
the uſage eſtabliſhed by the verdi& could 
not be ſupported in law, the verdict was to 
be entered for the plaintiff ; for this was 
only to inform the court, The reſtriction 
of the preſentation to the living from the 
corporation at large to the ſelect body is the 
moſt reaſonable reſtriction that can exiſt, A 
popular election of a minifter raiſes fumes 
and heats among the pariſhioners, and tends 
much to deſtroy chriſtian charity. The 
queſtion is whether, on the conſtruction of 
this charter, the' court is warranted to ſay 
that the king who granted the charter, and 
the corporation who took it, meant that the 
preſemation ſhould be made by the mayor 


and aldermen only. The advow ſon is grant- 
ed to the corporation; ſo is the power ot 
making bye-laws, though that power is to 
be executed by the ſelect body. The words 
of the charter are very particular: Firſt, 
There is a general power to make bye - laws, 
under which they may make every bye-law 


| on the uſual ſubjects; and then it adds that 


they ſhall make bye-laws concerning the 
letting of land, Cc. goods and chattels, 
fc. as it is given in ſuch a large manner, 
it is a demonſtration that they ſhould have 
the management of the revenue, They 
cannot take to their own uſe the profits of 
the lands, Sc.; that would be an abuſe : 
but the charter implies ſtrongly that they 
ſhould have the management of them; the 
uſage is uniform that they have had it; they 
have made mortgages, leaſes, &c, and have 
executed bonds. If it were doubtful, ſup- 

poſing the queſtion to have ariſen recently, 

the uſage is a ſtrong information of the true 
conſtruction. I thought ſo at the trial; and 
think now that, without reſorting to the 
bye-law, by the conſtruction of the charter, 
with the uniform uſage under it, the mayor 
and aldermen only ought to have the diſ- 
poſal of the adyowſon. 

AsTow, J.—I think that it is right not 
to go on the ſuppoſition of the bye-Jaw, but 
that this uniform uſage is a good conſtruc- 
tion of the charter, 

Wrr.r,es and AsnHURsx, Juſtices, of the 
ſame opinion. | 


(s) Rule diſcharged. 


{a) Lid. R. wv. Tarle. Cow. 250. 
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1789. fince, which ſhews that it has been generally underſtood that 
— only a concurrent jutiſdiction was intended to be granted to the 
 BraxxLEY borough juſtices. The caſe of Gape v. Handley, mentioned by 
2 my brother Buller, is very ſtrong on this point; and if it had 
1 85 reſted on that ground alone, I ſhould have ſaid that excluſive 
juriſdigtion was not granted to the magiſtrates of the borough. 

But my opinion is formed on the charter itſelf ; on which I am 

warranted in ſaying that in law excluſive juriſdiction neither was, 

nor was intended to be, granted to the borough juſtices over The 


Biſhop's. Fee. 
5 Judgment for the defendants. 


ade, Ta vLOR againſt Col x. 
May 19th, 


In treſpaſs H1S was an action of treſpaſs ; the firſt count in the de- 
for breaking claration was for breaking and entering the plaintiff's 


d entering | * 
the plainrigss houſe, and expelling him; and the ſecond count was for expel]. 
houle, and ing the plaintiff from the occupation of his houſe, Pleas, firſt, 


expelling . 
him there- the general iſſue to the whole declaration; 2dly, As to the break- 


from, the g : : THR 
r and ing and entering in the firſt count; the defendant juſtified as 


— ſheriff of Middleſex, under a eri facias at the ſuit of Jeep 
the action, Hayling; and 3dly, As to the expulſion in the ſecond count, 
| — he juſtified under a fieri facias at the ſuit of R. B. Sheridan ; 
merely ag. in which plea, after ſtating the delivery of the writ to him as 
thereſo:e ſheriff, he ſtated that at the time of the execution of the writ 


therefore a 


1 the plaintiff was poſſeſſed of a certain intereſt in the reſidue of à 
breaking and certain term of years then to come and unexpired in the ſaid 


1" 4p Aga houle, called the King's Theatre or Opera Houſe, in which &c. 
whole de- and that by virtue of. the ſaid writ be ſeized and took the ſaid in- 


Claration. 


And if the Zereft of the. ſaid plaintiff of and in the ſaid reſidue of the ſaid 


_ in. term of years then to come and unexpired in the ſaid houſe, and 


fiſt on the duly ſold and affigned the ſaid intereſt &c. under and by vir- 
expulſion, as L A | ; . 
making the tue of the ſaid writ to- T. Harris; who. afterwards entered into 


nelpadkr as the ſaid houſe &c. the door of the ſame houſe then being open, 


enizio, he muſt and peaceably and quietly expelled the plaintiff &c. The plaintiff 


Qu. . took iſſue upon the firſt plea, and demurred generally to the 


ther the ſhe- 
= who ſells t wo laſt. 0 


a term in.the _. bo 5550 | 
poefiion ot the debtor under a. fer: facias, may not put the vendee in poſſeſſion ?—In pleading the 
taking of a term undera Fi. Fa. it is ſufficient to ſtate that the party was poſſeſſed of @ certain imeere ? in  - 


the reſidut of a certain term of years. | 
| On 


+. 4 rn N ä * * 2 == — — 
8 3 A | 5 
& 4 * 9 ” a * d — 4 * 3 = — hu . 
he — A 


PERS 
Py * 


1 


- - 4 
6 K a 5 
. — — — 

3 — * 


— 
E Ba.” 
x — F 
1 * 
r „W 
—— — 


* + 
— 
RY 
a — 
4 »#*5 


* 


firſt count ; which the Court refuſed for the 
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On the trial at the Veſiminſter Sittings before Lord —_— 
verdict was entered generally (a) on the whole record. 

Word now argued in ſupport of the demutrer. The laſt les 
is bad, becauſe the ſheriff could not juſtify the expulſion, even 


though the plaintiff had an immediate intereſt in the premiſes; till 
leſs can the preſent juſtification be ſupported, ſince it is not ſtated 
what intereſt the plaintiff had. It is not alleged that the plain- 
tiff was poſſeſſed of the Opera Houſe for a term of years; but 
merely that he had an rntereft in it. Now he might have an in- 
- tereſt which would not juſtify the ſheriff in turning him out; 
for if the plaintiff, having a term of years, made a mortgage 
for a leſs term than his own, and were in poſſeſſion with the 
- conſent of the mortgagee, in that caſe he would have an equity 
of redemption, an intereſt which the ſheriff might have ſold, 
but yet ſuch an intereſt as would not have juſtified the expulſion. 
Or ſuppoſe he had an annuity payable out of the Opera Houſe, 


the ſheriff might have ſold the annuity, but could not juſtify 


the expulſion. And if he could have any intereſt at all which 


would not juſtify the ſheriff in turning him out, it is a fatal ob- 


jection to this plea, But even ſuppoſing that the plaintiff had a 


term of years, it was held by the Court in R. v. Deane and 


others (5) upon a motion for reſtitution to a poſſeſſion, That 
if a ſheriff on a feri facies do {ell a leaſe or term of an houſe, he 


cannot and muſt not put the perſon out of poſſeſſion, and the ven- 


dee in; but the vendee muſt bring his ejectment.“ Here then the 
ſheriff might have ſold the plaintiff's intereſt in the Opera 


Houſe, and the vendee ſhould have brought an ejectment to re- 
cover poſſeſſion. And great inconvenience would enſue, if the 


ſheriff were enabled to expel under a fer? facias as well as to fell 


the term. The firſt plea of juſtification is alſo bad: for when- 


ever a perſon has any authority by law to do any particular act, 


and he abuſes that authority, he makes himſelf a treſpaſſer ab ini- 


rio. The Six Carpenters' caſe, 8 Rep. 146. and Reed v. Har- 
. riſon. 2 Bl. Rep. 1218. The ſtatute 11 Geo. 2. c. 19., which 
- enacts that for any irregularity in a diſtreſs the Jandlord ſhall 
not be deemed a treſpaſſer ab initio, is ſtrong allo to ſhew what 


the common law on this ſubject is. Then in this caſe the 


(a) On a former day Wood moved to alter | ſame, reaſons which they afterwards gave in 


the verdi& according to the evidence, and | delivering their judgment on the, demur- 


to enter up a verdict on that part which was | rer. 
not juſtified, namely, the expulſion in the (3) 2 Sher. 85. 
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ſheriff was a treſpaſſer ; for though he was juſtified in entering 
and ſelling, yet he was not in expelling the * which 
makes him a treſpaſſer 46 into. 

Gibbs contra. As to the ſecond plea of juſtification : it is 
ſtated that the plaintiff had an intereſt in a term of years, which 
was not then expired; and, whatever intereſt that was, the 
ſheriff was entitled to take it under the fiers facias. In Pal- 
mer's caſe (a) it was held unneceſſary for the ſheriff te ſtate in 
an aſſignment of a term under a fieri facias the intereſt which 
the party had; and that ir was ſufficient to ſtate generally that 
he ſold all rhe intereſt which the party had. And the reaſon 
there given is, ** that the ſheriff cannot have preciſe know- 
ledge of the certainty of the beginning and the certainty of the 
end of the term.” So in this caſe it was alſo unneceſſary for 
the ſheriff, who juſtified under the Feri facias, to ſtate more 
particularly what intereſt the plaintiff had in the term. If he 
had no intereſt, he might have taken iſſue on that fact. Then 
it is objected that even if it had been ſtated correctly that the 
plaintiff had ſuch an intereſt as would juſtify the ſheriff in en- 
tering to ſell it, yet that he could not juſtify expelling the plain- 


tiff, and putting the vendee into poſſeſſion without an ejectment. 


But when the nature of an ejectment is conſidered, it will be 
found to give a deciſive anſwer to this objection : it ſuppoſes 
that the leſſor of the plaintiff enters and makes a leaſe, and that 
the defendant enters and evicts the leſſee. But if the defen- 
dant does not chooſe to enter, the leſſor of the plaintiff cannot 
compel him; and then the leſſor gains poſſeſſion without an 
ejectment. Now here the aſſignee of the ſheriff had a right of 
entry by the aſſignment made to him, and the plaintiff ſubmit- 
ted to be turned out of poſſeſſion quietly : then it cannot be ne- 
ceſſary that the aſſignee ſhould: ſuppoſe an entry by the defen- 
dant, which has not been made. Wherever a perſon has a right 
of entry, he may gain poſſeſſion peaceably without being ſub- 
ject to an action for it; though indeed if he enforce that right 
by violence, he may be indicted for a forcible entry; and ſuch 
was the caſe cited from Shower. The very contending that in 
this caſe the ſheriff's aſhgnee ſnould have brought an ejectment 
admits an entry; and having entered he had a right to hold 
afterwards under that entry; and it is ſtated in the plea that he 
did enter peaceably under the bill of ſale. Neither can the de- 
ſendant be conſidered as a treſpaſſer ab iuilio on account of the 


(2) 4 Rep. 74. 
expul- 
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expulſion in the firſt count : for at the trial only one expulſion 
was proved, which was juſtified ; for the defendant may apply 
the juſtification to either count, 

Wood in reply. Although it may not be necellary to allege 
preciſely what intereſt the plaintiff had, yet the defendant ought 
to have ſhewn ſuch an intereſt as would juſtify the expulſion. 
The caſe cited from Shower is applicable: if the ſheriff can 
| juſtify the expulſion in a civil action, 2 fortiori would he be 
protected in a criminal proſecution. That caſe ſhews that the 
vendee ſhould have brought an ejectment. For ſuppoſe an exe- 
cution iſſues againſt a leſſee for years, that term may be ſold 
under the Feri facias : but if it be underleaſed, the tenant can- 
not be expelled; and even if the undertenant be only a tenant 
at will, ſtill he would be entitled to notice: otherwiſe the 
aſſignee of a ſheriff under a fer? facias would have greater pti- 
vileges than any other landlord. 

Lord Kenyon, Ch. J.—The firſt 3 which has been 
made, is whether it appears on the laſt plea that the plaintiff 
had ſuch an intereſt as enabled the ſheriff to ſell it under the ſieri 
_ facias.; now upon that I have not the leaſt doubt. It ſtates 
that the plaintiff was poſſeſſed of a certain intereſt in the reſidue of 
à term of years, &c. The ſheriff, who had not the title deeds, 


could not exactly define what the preciſe intereſt was: but he 


ſtates that the plaintiff was in poſſeſſion of a certain term; and 
it is impoſſible to ſuggeſt any poſſeſſion of a certain term that is 
not the ſubje& matter of a ſeizure by the ſheriff under a fer? 
Jacias. In this caſe I may even admit that the ſheriff had no 
right to deliver poſſeſſion to the aſſignee under the eri factas 
under an elegit he certainly could not deliver the land extended: 
but this plea does not ſtate that the ſheriff put the aſſignee into 
poſſeſſion, but only that he aſſigned to Harris, who afterwards 
entered, and peaceably and quietly expelled the plaintiff. It is true 
that perſons having only a right are not to aſſert that right by 
force; if any violence be uſed, it becomes the ſubject of a 
criminal proſecution ; and that is the amount of the caſe cited 
from Shower, which was a proceeding under the ſtatute for a 
forcible entry. But this is not a criminal proſecution z and the 
queſtion is whether a perſon, having a right of poſſeſſion, may 
not peaceably aſſert it, if he do not tranſgreſs the laws of his 
country. I think he may; for a perſon, who has a right of 
entry, may enter peaceably, and being in poſſeſſion may retain 
it, and plead that it is his foil and frechold, And this will not 
Vor III. 4 G break 
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break in upon any rule of law reſpecting the mode of obtaining 
the poſſeſſion of lands. : 


ASHHURST, J.— The caſe cited by the defendant's counſel is 


a decifive anſwer to the firſt objection with reſpect to the ſup- 


poſed defect in ſtating the plaintiff's intereſt: and it ſhews that 
it is more prudent in the ſheriff to ſtate it generally; becauſe, 


if he attempt to ſtate it particularly and miſ-ſtate it, his juſ- 
tification fails. Then the only queſtion is, whether it ap- 
pears by the pleadings that the ſheriff has done more than 
He was juſtified in doing : 1 think that by law he had a right 
to do that which it is ſtated he has done, For, the plaintiff 
having ſuch an intereſt as was the object of the execution, the 


ſheriff entered and ſold it to Harris, who entered and peaceably 


expelled the plaintiff. Therefore the ſheriff has done nothing but 
what he was ſtrictly authoriſed in doing; and Harris only has 


been .guilty of the expulſion, But even ſuppoſing that the 


defendant were anſwerable for the act of Harris, I think he 
might juſtify it; for no perſon, who has a right of entry inta 


lands, can be conſidered as a treſpaſſer for aſſerting that right, 


unleſs it be attended with ſuch acts of violence, as will ſubje& 


him to a criminal proſecution. The common plea of /berum 


.Zenementum proves it. 


BuLLER, J.—From what has been agreed on both ſides on 
what paſſed at the trial, nothing can be clearer than what is 
the juſtice and law of this caſe. And notwithſtanding the 


form in which the verdict was taken, it is plain that it cannot 


remain as it is at preſent: for it is taken generally; and it is 
admitted that only one act of treſpaſs was proved. I am not fa-. 
tisfied that the jury could have found a verdict for any expulſion 


at all; for if Harris had acted illegally, that could got affect 


the ſheriff, who, when he had ſold the term, was fundus officro. 


And even ſuppoſing the expulſion to have been by the ſheriff, 


yet, there being but one act of expulſion proved, the plaintiff 
could not be entitled to a verdict on both counts, becauſe each 
imports to. be a different treſpaſs; and the plea of not guilty 


goes to the whole declaration. Therefore the verdict ſhould 


have been thus ; guilty of breaking and entering, &c. in the 
manner ſtated in the firſt count; and not guilty as to the ſecond. 
The caſe on this record would then ſtand thus: there are two 
counts, and only one act of treſpaſs was proved; the firſt 


ſpecial plea juſtifies one treſpaſs; and if two had been committed, 
the defendant might have applied that juſtification to which he 


pleaſed: | 
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pleaſed: but here only one treſpaſs was proved, which the 
defendant has juſtified, as the treſpaſs mentioned in the firſt 
count. To that plea there is a demurrer : then conſider whether 
that plea covers the whole count ; I am of opinion it does, 
The firſt count is for breaking, entering, and expelling ; the 
plea only juſtifies the breaking and entering, ſhewing a good 
. cauſe for it: and that is a full anſwer to the firſt count; for 
the breaking and entering are the gift of the ation, and the expul- 
ion is only matter of aggravation. If the plaintiff had wiſh- 
ed to take advantage of the expulſion, he ſhould have ſhewn 
the ſpecial matter in a new aſſignment; for according to the Six 
| Carpenters caſe, he ſhould ſhew in reply that which makes the 
party a treſpaſſer a6 initio. There is a caſe in Ventris (a), 
where, to an action for a voluntary eſcape, the defendant pleaded 
that he took the priſoner on freſh purſuit, without traverſing the 
voluntary eſcape; and on demurrer it was adjudged ſufficient; 
for the Court ſaid ** it was out of time to ſet it forth in the de- 
claration : it ſhould have come in the replication. It is (as 
"Twiſden Juſtice ſaid) like leaping before you come to the tile.” 
The ſame principle alſo is laid down in Hor (5), and in a caſe 
of Fiſherwood v. Cannon, Hil. 5 Geo. 3. C. B. where the de- 
fendant in treſpaſs, for taking and carrying away the plaintiff's 
halter and converting the ſame to his own ule, pleaded the ge- 
neral iſſue, and juſtified under a preſcriptive right to diſtrain 
for toll, which was found for the defendant; but on the ge- 
neral iſſue the plaintiff had a verdict. A motion was afterwards 
made to enter up judgment for the plaintiff, notwithſtanding 
the defendant had proved his juſtification, becauſe it did not 
cover the whole treſpaſs, namely, the converfion. But the Court 
held that as the defendant's plea had fully anſwered the gif of 
the action, which was the rating, the converſon thereof being 
only aggravation, it became neceſſary for the plaintiff to reply 
that the defendant afterwards converted, Fc. and thereby be- 
came a treſpaſſer ab initi9. So here the defendant having juſtifi- 
ed the breaking and entering, which are the gi of the action, 
if the plaintiff had intended to take advantage of the expulſion, 


which was merely matter of aggravation, he ought to have new 


aſſigned it. If then the firſt count be fully anſwered by the 
firſt plea, and that be good in point of law, there muſt be judg- 
ment for the defendant. As to the objection that the plea does 
not ſtate what intereſt the plaintiff had ; what has been obſerved 


(a)] Sir R. Boxy's cafe, 1 Penir, 211, 217, (6) 3 Wi 20. 
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Sat: day, 
May 234. 


If the con- 
ſideration of 
an annuity be 
in notes, they 
muſt be ſet 
forth in the 
memorial. 


tiff was in poſſeſſion of a certain intereſt in a term, 
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by my Lord is deciſive, namely, that it is ſtated that t plain- 


c. The 


caſe cited ſhews that in a deed of aſſignment the ſheriff need not 
ſpecify the particular intereſt which the party had; then if he 
can convey a title in general words, it is equally ſufficient to 
juſtify in the ſame general words in an action of treſpaſs, With 
regard to the laſt plea, I think it is bad on this ground; it be- 
gins with juſtifying the expulſion, and yet does not admit it. 
And it is a rule in pleading that the party juſtifying muſt ſhew 
and admit the fact: but here the laſt plea does not admit that 
the defendant ever expelled the plaintiff at all. The plea ſtates 
that the defendant entered and fold to Harris, who afterwards 
entered and quietly expelled, which docs not affect the ſheriff, 
On the other point, namely, in what caſes the ſheriff would be 
juſtified in expelling the party under a fer! facras, I give no 
opinion: but it ſeems to me that, where there is a tenant in poſ- 
ſeſſion and the execution is againſt the landlord, whoſe term is 
to be ſold, the tenant-cannot be turned out of poſſeſſion : but 
that is very different from the preſent caſe, where the debtor 
himſelf is in poſſeſſion. In ſuch caſe I incline to think that 
the ſheriff-may turn him out of poſſeſſion. However I give no 
opinion on that at preſent, becauſe it is not neceſſary to the de- 
ciſion of this caſe. | 

 Grose, ].—l agree that the breaking and entering were the 
giſt of the action, and that the expulſion was only matter of 
2ggravation ; and that, if the plaintiff had wiſhed to take advan- 
tage of it, he ſhould have ſhewn it in a new aſſigument. 


A verdi& was then entered of Guilty on the firſt count, and 
Not-guilty on the ſecond; and judgment for the defendant on 
the demurrer to the firſt ſpecial plea; and for the plaintiff on the 
ſecond ; ſo that eventually the plaintiff took nothing by his writ. 


RumBAL1 againſt Murray and Another. 


Rule had been obtained to ſhew caſe why the judgment 
entered on a bond and warrant of attorney, given to ſecure 
an annuity, ſhould not be ſet aſide, and the bond and warrant of 
attorney delivered up to be cancelled, becauſe the conſidera- 
tion was ſtated in the memorial.(a) to be in aoney, whereas it 


(a) 17. Geo, 3. c. 26. /. 2. 


Was 
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was in notes, the one a banker s check, the other a en 
note. 

Erſtine now ſhewed cauſe againſt the rule, and contended that 
notes when paid were by the ſtatute put on the ſame footing with 

money, and conſidered as ſuch, Here every part of the confidera- 
tion was really advanced ; for the notes were paid when due and 
a diſcount allowed on them, If notes when paid are not to be. 
conſidered as money, the 4th ſection of the Annuity Act would 
be altogether abſurd : for though the preceding clauſe ſays that 
the conſideration ſhall be in money only, yet the fourth enacts 
that if any part of it be in notes, (which ſuppoſes that it may be 
ſo) which ſhall not be paid when dye, all proceedings to recover 
the annuity ſhall be ſtayed. If then part of the conſideration 
may be in notes, provided they are paid when due, and the ſta- 
tute puts them both on the ſame footing, it is unneceſſary to 
make any diſtinction between them in the memorial. 

Mingay, in ſupport of the rule, did not impeach the con- 
ſideration, becauſe it was paid in notes, but ſaid that it had been 
already determined that it is neceſſary to ſtate the notes in the 
memorial, in order that the court may ſee that the full conſi- 
deration , has been really paid. Otherwiſe ſome of the notes 
may be payable at a future day, and no allowance made, which 
would reduce the ſuppoſed conſideration. The objeQtion is 
that the memorial does not truly deſcribe the conſideration, as 
the act directs: and if this were held ſufficient, the act of pat- 
liament may be eaſily evaded, 

Lord Kenyon, Ch. J.—As the Annuity Act is an extremely 


remedial law, the Court ought to give effect to every word of it 


in order to meet the miſchiefs intended to be remedied. And 
by giving effect to every word, the argument, which has been 
urged againſt the rule, is anſwered. The act directs that in the 
memorial the conſideration or con/iderations ſhall be inſerted : 
Now I do not know what meaning the latter word can have 
unleſs every thing which forms any part of the conſideration 
was to be particularly ſpecified. | I agree with the conſtruction 
put at the bar that money is mentioned in the act as con- 
tradiſtinguiſhed from goods, and ſo far notes when paid are 
money within the meaning of the at: but ſtill} the dates, 


and other particulars, of thoſe notes ſhould be ſet out; other- 


wiſe the Court cannot ſee whether a full conſideration for the 


annuity was or was not ADs. for if they were payable at a diſ- 
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The court 
refuſed to 


grant an in- 
formation in 


nature of a 


uo c-warranto 


uſe the 

party apply- 
ing for it had 
agreed not 
to enforce a 
bye law upon 

which he 
now ground- 
ed his at- 
tempt to im- 
ch the de- 
Radars 
title, 


in ſuch caſes the Court ſet the annuities afide. 
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tant time and no allowance made, the true conſideration would 


not appear on the memorial. 

ASHHURST, J.—Of the fame opinion. 

Bur LTR, J.—1 think this point has been already As: 
And I think the queſtion aroſe ſoon after the paſſing of the an- 
nuity act; in deciding which the Court had regard to the caſes 
which had ariſen before the act on motions to ſet aſide judg- 
ments on bonds and warrants of attorney to ſecure annuities, on 
account of uſurious conſiderations. They were frequently grant- 
ed in conſideration of notes payable at a diſtant day, which were 
taken as ready money, and therefore it was a ſpecies of uſury ; and 
Upon that a& 
it has been held that the whole conſideration muſt be ſet out in 
the memorial ; and if any part of it conſiſt in notes, they muſt 
be accurately ſet forth. It ſhould appear that thoſe identical 
notes were given for the annuity ; becauſe, in caſe they are 
not paid, the grantor would be entitled to fet aſide the annuity 
under another clauſe of the act, and it would by that means be 
aſcertained that thoſe were the notes given for the annuity ; and 
if they are not ſet out, the burden of proof, that they were the 
conſideration of the annuity, would be thrown on the (grantor, 
which in many caſes might be difficult. 
| GRrosx, J.—Of the ſame opinion. 
Rule abſolute, 


The K I NG azainft MoxTLOCk, 


HIS. was a rule calling on the defendant to ſhew cauſe 
why an information in nature of a e warranto ſhould 


not be filed againſt him for exerciſing the office of Mayor of 
Cambridge in 1778. The objection to his election was that he 
was propoſed and elected on the ſame day, contrary to a bye law 


made in 1766 ; which requires that the mayor ſhould be elected 


on a day ſubſequent to that on which he is propoſed. In an- 
ſwer it was ſaid that the relator was party to an agreement made 
' by the corporation not to enforee that bye law, and that, if the 
Franchiſe of any perſon ſhotld be impeached in confequence of 


it, he ſhould be defended at the public expente. But in ſup- 


port of ihe application it was obſetved that the relator was not 


informed of the 7ega/ tt of the bye law at the time 6f making 
the agreement; he was then obly appriſed of the fat? vf it's hav- 
3 ing 
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ing paſſed : but it has fince (a) been determined to be valid and 
binding. And R. v. Bond (6) was cited, where the relator's 
title depended on the ſame queſtion as the defendant's, and where 
the party had been elected in 1776 ; whereas here the election 
impeached was two years ſubſequent to it. 

Lord Kenyon, Ch. J.—lt is abſolutely neceſſary in this caſe 
to expreſs preciſely the ground on which the opinion of the 
Court is formed. We do not determine this on the ground of 
the length of time which has elapſed ſince the defendant's 
election, but wholly on the agreement, which diſtinguiſhes this 
caſe from that of R. v. Bond. And on that ground ſolely, 
namely, that the party, who is now attempting to impeach the 
defendant's title, concurred in an act by which ſome of the cor- 
poration agreed not to ſupport the bye law in 1766. For 
which reaſon I think the Court ought to expreſs their diſappro- 
bation of the application by diſcharging the rule with coſts. 

Per Curiam. Rule diſcharged (c) with coſts, 

Law, in ſupport of the Rule. | 

Le Blanc, verf. againſt it. 


(a) Ante, Newling v. Francis, 189. 


(c) Tid. R. v. Stacey, ante 1 vol. 4. 
(8) Ante, 2 vol. 767. ns. a 


GREEN againſt HEARNE. 


"HIS was an action on a bill of exchange againſt the de- 
fendant as acceptor; and the declaration ſtated in the 
uſual form that he did accept, Cc. The defendant ſuffered 
judgment to go by default in Hilary 1787 ; and, at the execution 
of the writ of enquiry in the laſt Vacation, the bill of exchange 
was produced, but it did not appear to have been accepted; and 
no other evidence was produced. The jury having given a verdict 
to the amount of the bill, a rule was obtained at the beginning 
of the term to ſhew cauſe why the judgment, and the writ of 
enquiry executed thereon, ſhould not be ſet aſide ; the former on 
an affidavit of merits, namely, that i in fact the defendant had not 
accepted, and on the ground of negligence in the defendant's 
attorney ; the latter, for inſufficient proof. 

Trower now ſhewed cauſe; and ſaid, as to the firſt ground, 
that it was a rule that the party, who applies to ſet aſide a judg- 
ment, muſt apply in the firſt inſtance ; ; whereas this application 
18 made at the diſtance of two years, And in anſwer to the ſe- 

cond ; 
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If the de- 
fendant, whe 
15 ſued as the 
acceptor of a 
bill of ex- 
change, ſuf- 
ferjudgment 
by default, 
he admits 
that he is li- 
able to that 
amount; and 
therefore tho? 


the bill muſt 


be produced 
on executing 
the writ of 
enquiry, it 
need not be 
froved, The 


only reaſon - 


for producing 
the bill is to 
ſee whether 
or not any 


art of it has 
bow paid, 
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7789. cend ; ſuffering judgment to go by default is an admiſſion of ac- 


— ceptance, and the mere production of the bill to the jury was 

— ſufficient. 

Hzarxe, Þ Dauncey in ſupport of the rule. As to the firſt; the ap- 
plication was made in the firſt inſtance, becauſe the writ of en- 
quiry was only executed in the laſt Vacation, And as to the 
ſecond ; the bare production of the bill is not ſufficient. There 

are ſeveral caſes collected in a note on Theluſſon v. Fletcher (a), 
in all which it was held that the bill muſt be produced to the 
jury. Then if it be neceſſary to produce the bill, it is equally 
neceſſary to prove it. The defendant by ſuffering judgment to go 
by default does not admit the whole cauſe of action contained in 
the declaration ; he only admits that he is liable for ſomething, 
the amount of which the plaintiff muſt prove, Otherwiſe if 
there were a general count for money paid to a greater amount 
than the bill of exchange, it might equally be ſaid to be an ad- 
miſſion of that ſum. But even if the ſuffering judgment by 
default be an admiſſion of the defendant's hand writing, till it 
ſhould appear that the bill produced to the jury is the ſame as 
that which is declared on. Whereas there was a material vari- 
ance in this caſe; for the bill produced before the jury had no 
acceptance, nor was that defect ſupplied by any other evidence. 
Lord Kenyon, Ch. J.—ſaid, as to the firſt ground, that the 
defendant ſhould have applied ſooner to ſet aſide the judgment. 
And, with reſpect to the other objection, that the bill produced 
did not correſpond with that declared on, he obſerved that it 
might have been accepted, though not in writing ; and that, by 
ſuffering judgment to go by default, the defendant had admitted 
the caufe of action to the amount of the bill. 
BuLLER, J.—When a defendant ſuffers judgment to go by de- 
fault, he admits the cauſe of action. And thus far an action on 
a bill of exchange, and an ation for money had and received, are 
alike : but beyond that there is no ſimilarity. For in the latter 
the defendant only admits ſomething to be due ; and, as the de- 
mand is uncertain, the plaintiff muſt prove the debt before the 
jury. But in the former, as the bill of exchange is ſet out on 
the record, the defendant by ſuffering judgment to go by default 
admits that he is liable to the amount of it: here then the de- 
fendant has admitted that he did accept the particular bill of ex- 
exchange ſet out in the declaration; and the only reaſon for pro- 


(a) Dougl, 302. #. 2. 
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' ducing it to the jury on executing the writ of enquiry is to ſee 1789. 
whether or not any part of it has been paid (a). — 
Rule diſcharged. . 


; again 
(a) Vid. Bevis v. Lindſey, 2 Str. 1149. Hearn, 


The Corporation of BaznsTasLE againſt LaThHgEy. Saturday, 
| May 23d. 


HIS was an action brought by the corporation of Barnſta- In an action 
ble againſt the defendant for certain tolls; in which the breughe by 


he corpora- 
defendant now moved to inſpect all public deeds, records, char- os thr call 


ters, and writings, belonging to the corporation in their cuſtody. appt the 


Rooke, Serj*. ſhewed cauſe in the firſt inſtance, and contended - —— 
that at all events the rule could not be made abſolute to the full tion — 


extent of it, even if the court would grant any rule for inſpec- N 


tion. This is not an application by a perſon who is a member 3 of 
eeds, 


of the corporation, but by a perfect ſtranger; and the nature Oc. as re. 


of the queſtion itſelf does not affect the conſtitution of the cor- N _ 


poration, but is a dry queſtion of right; and therefore the ſame thetownclerk 
which he was 


rule ought to prevail in this caſe as if the queſtion had ariſen «© give upon 
oath, 


between two individuals. The only ground on which this 
court has ever granted applications of this ſort is becauſe 
the court of equity would have granted them of courſe : but 
that court never gives effect to ſuch applications unleſs the 
defendant lays before them ſome ground of concealment or 
fraud by the corporation: and even then they would not grant 
an indiſcriminate inſpection, but it would be confined to thoſe 
parts which were material to the queſtion, There are caſes 
which import that in a caſe like the preſent the court would 
not grant any rule at all. In Cox v. Copping (a), which was an 
action by the impropriator of tithes againſt the pariſhioners, the 
court would not permit the plaintiff to inſpect the pariſh books 
becauſe he claimed in a diſtin intereſt from their's ; ſaying that 
it was not reaſonable that the books ſhould be produced which 
would ſhew the defendant's evidence. And they ſaid it was 
not like the caſes of applications by corporators or copyholders, 
who had an intereſt in the reſpective books of the corporation or 
manor. Rex v. Bridgman (5) is to the ſame effect, where the 
matter in diſpute between the corporation and the individual is 
of a private nature, In Crew, Q T. v. Saunders (c), the court, 


(a) 5 Med. 395. and 1 Ld, Raym, |. (3) 2 Stra. 1203. 
. Pp (c) 2 Stra. 1005, 
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1789. ſaid that the inſpection of court rolls was the origin of motions 
— of this ſort, but then it was confined to the caſes of perſons in- 
The Corp? tereſted, And in 2 Stra. 1223, the Court conſidered that only 
e members of the corporation had a right to inſpect the books, and 

FOI - BLE 2 . 

ea, an, that not generally, but only thoſe which were neceſſary. 

LaTHEY- Lawrence, Scrj*, in ſupport of the rule, admitted that the 
rule was drawn in terms too large, but contended that it might 
be granted as to ſuch deeds &c. as reſpected the queſtion of toll. 
As this action is brought by the corporation, it will be ſufficient 
for them to prove a ſhort uſage for a few years back to take 
toll ; the right to which the defendant has no means of diſ- 
proving, except by the inſpection prayed for, from whence it 
may appear either that there is no foundation for the claim, or 
that the corporation is not entitled to receive ſo much. Now if 
they are in poſſeſſion of papers which negative their claim, the 
ſuppreſſion of them is a fraud on the defendant, on which 
ground it is admitted that equity would grant the relief ſought 
for. And this is not like a diſpute of right between two in- 
dividuals, becauſe from the very nature of the thing all the 
evidence reſpecting this right, if it exiſt, muſt be in the hands 
of the corporation. In the caſe of The Mayor of Lynn v. 
Denton (a) the court granted an application for inſpection of 
the corporation books made by a perſon who was not a freeman, 
upon an occaſion fimilar to the preſent. And they ſaid the 
rule was ſo clearly eſtabliſhed that they would not permit the 
counſel to diſcuſs it. A like rule was made in the caſe of 
Jones v. Brotherton, Eafter 1771, where the corporation of 
Glouceſter had ſeized cattle for toll; and a fimilar one from Bri/- 
tol, in the caſe of Lewis v. Sir Jobn Durbin, mayor of that cor- 
poration." It appears from 2 Yez. 620. that, in a caſe like the 
preſent, the Court of Chancery would grant inſpection; and 
ſipce Lord Hardwicke's time the courts of law have adopted the 
fame rule ; ſaying that they would grant an inſpection in all 
caſes where a Court of Equity would. 

The Court doubted how any rule of this ſort could be ſerved 
upon the Corporation, as ſuch, which were the terms of the 
preſent rule; but they aſked the defendant's counſel whether he 
would be content to take a rule upon the /0wwn clerk to give on 
oath an inſpection of all ſuch parts of the deeds, &c. as reſpected 
the queſtion of toll; to which the defendant's counſel afſenting, 


| a rule was granted abſolute in the firſt inſtance, 


(a) Ante 1 vol. 689. 
But 
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But a few days afterwards Rooke, Serj. objected, that the 
town-clerk ought not to be obliged to give the required inſpec- 
tion on oath, ſince not even the court of Chancery would have 
compelled that, becauſe the application was againſt the corpora- 
tion i ſelf. And that at all events his reaſonable expences for 
attendance and trouble ought to be defrayed ; *the latter of 
which the Court aſſented to immediately: but, as to the oath 


required, they ſaid they had endeavoured to frame their rule as 


nearly as poſſible to what the Court of Chancery would have 
done under the like circumſtances. Now that Court would 
have required the ſeveral individuals of the corporation who had 
any knowledge of the ſubje& to make anſwer on oath. There- 
fore that part of the rule remained as before (a). 


(a) A ſimilar motion was made in this 
cauſe on the laſt day of the laſt term, but 
the Court, wiſhing, as the grounds of the 
7 (Qecifion in the mayor &c, of Lynn v. Den- 
ton were ere doubted, to take time to conſider 


—— — po = TM 


tain in future; but the plaintiffs having 
given notice of trial for the Spring Aſſizes, 
which would happen before the reſult of 
the Court's conference could be known, no 
rule was then made; and afterwards the 
notice of.trial was countermanded. 


WATERPALL again} GLO D E. 


N a motion to ſet aſide the interlocutory judgment in this 

cauſe for irregularity, it appeared that the defendant being 
under an order to plead iſſuably had pleaded ſeveral pleas, all 
of which were iſſuable, except one, on which the PO ſign- 
ed judgment as for want of a plea. This 

Sbepberd contended was irregular, becauſe that one plea, 
which was not iſſuable, might be conſidered as a nullity, and the 
others were a ſufficient compliance with the order. 

Palmer, contra, inſiſted that the one plea, which was pleaded 
in diſobedience to the order, vitiated all the others. And that 
it had been repeatedly determined in ſuch caſes that the plain- 
tiff might ſign judgment as for want of a plea. And 

The Court, being of this opinion, 


Diſcharged the rule. 
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Saturday, Fart MAN again} Nox Ris. 
May 234. | | | | 
In an ation FAANLEY moved to change the venue in this cauſe, which 


oQ — was a for a libel contained in a letter written in one place 
will change and ſent to another, both in the ſame county. And he obſerved 


— Ccun. that this did not fall within the reaſon why the Court had re- 
ty in which fuſed to change the venue in caſes, where the libel was publiſh- 


it was both $ 7 : 
written and . ed in a provincial news-paper (a), becauſe it was circulated in 
4 ſeveral counties, or in a letter written in one county and ſent 
into anotber (6); for here the whole publication was confined to 

one county, in which alone the cauſe of action aroſe. 


: The Court, after a little confideration, 
| Granted the rule. 


(a) Vide Pinkney v. Collins, . ante, 1 vol. () Vide Clifold v. Clifold, ante 1 vol. 
- | 6 | 
571. 647. 


n CarzEs qui tam againſt WINTER. 

May 23d. | 

1 HIS was an action to recover a penalty on the poſt horſe 

e act (a); and the declaration alleged that the defendant 

give notice was licenſed (3) by the act to let horſes to hire. At the trial 

— 5 before Gould, J. at the laſt Maidſtone Aſſizes, the plaintiff prov- 

as * 2 ed a notice to the defendent's attorney to produce the licence: 

Notice to his but the defendant's counſel objected that, as this was a popular 

ft. action, it muſt be conſidered as a criminal proſecution, in which 

"cient, _ caſes it is neceſſary to give notice to the defendant himſelf to pro- 

_ - duce papers Fc. And the learned Judge, being of this opinion, 

nonſuiĩted the plaintiff. | 

Erſzine, on a former day, obtained a rule to ſhew cauſe why 
the nonſuit ſhould not be ſet aſide, and a new trial granted; 
which | ef; 

The Court on this day made abſolute (without hearing any 
argument) on the authority of The Attorney General v. Le 
Merchant (c), in which this very point was expreſsly de- 

cided. 

* Rule abſolute. 


a) 25 Geo. 3. c. 51. () See. 4. te) Ante 2 vol. 203, 3. 


The EN DUB Of EASsTER TEAM. 
4 


C-- A S8 8 


ARGUED and DETERMINED 


IN THE 


Court of KING's BENCH, 
1 
Trinity Term, 


In the Twenty-Ninth Year of the Reign of GRORO III. 


th 
—_— 


Ha R RIS againſf MANTLE. 


HIS was an action of covenant; and the breach aſſigned was 
* that the defendant had not ſince the ſaid 25th of March 
uſed the demiſed premiſſes, or any part thereof, in a good and huſ- 
bandlike manner, but on the contrary thereof had committed per- 
mitted and ſuffered to be made done and committed in and upon 
the ſaid demiſed premiſſes great waſte, ſpoil, and deſtruction.” 
The defendant pleaded ** that he had not committed &c. any 
waſte, ſpoil, or deſtruction, upon the ſaid premiſſes, but uſed the 
ſame in a good and huſbandlike manner &c;” on which iſſue 
was taken. At the trial at the laſt Worcefler Aſſiſes before 
Heath, J. evidence was offered to ſhew that the defendant had 
not managed the farm in an huſbandlike manner ; for that he 
had not ſown any clover or turnips on a certain proportion of 
the farm, according to the courſe of huſbandry in that country : 
but the learned judge, being of opinion that as the leaſe was not 
expired this was not /þor/ or deſtruction, and that upon this iſſue 
it was not competent to the plaintiff to prove that the farm 
was uſed in an unhuſbandlike manner, non-ſvited the plaintiff, 
Caldecott in the laſt term obtained a rule to ſhew cauſe why 
the non-ſuit ſhould not be ſet aſide, and a new trial granted ; but 
on this day, without bearing any argument, 
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BuLLER, J. ſaid, that although, on the former words of the 
breach, the evidence would have been admiſſible, yet as the plain- 
tiff had in the ſubſequent part of it narrowed it to waſte, ſpoil, 
and deſtruction, it was not competent to him to give evidence 
of any other particulars which did not come withia the mean- 
ing of thoſe words. | 

And the reſt of the Court being of that opinion, 

The rule was diſcharged. 


BEL L againſt Harwood. 


OVENANT for rent on an indenture of demiſe of the 
Lea Field dated 14th April 1788 from the plaintiff to the 
defendant from the th April inſtant fora year. Plea, that l- 
liam Moore, clerk, ſtipendiary curate of Grindall was ſeiſed in fee 
in right of his church of an undivided moiety of the cloſe, and 
that, before the demiſe to the defendant, he demiſed that moiety 
to Robinſon from the 5th April 1788 for a year, and ſo from year 
to year: the like, as to the other moiety, by Francis Lundy, clerk, 
ſtipendiary curate of Bridlington; by virtue of which demiſes 


| Robinſon, before the demiſe to the defendant, entered, and has ſince 


kept the poſſeſſion. The replication admitted the ſeifin in fee, 
but ſtated that, before thoſe demifes V. Moore and F. Lundy de- 
miſed their reſpective moieties to the plaintiff, both which demiſes 
were continuing whenthe rent accrued; on which iſſues wete taken. 
On the trial at the laſt York Aſſizes ſtrong evidence was given 
by the plaintiff to ſhew that the prior demiſe was to him ; to * 
prove which the defendant propoſed to call Lundy: but, on an 
objection taken to his competency on the ground of intereſt, he 
was rejected by Vilſon, J. and the plaintiff obtained a verdict. 

A rule was obtained in the laſt term to ſhew cauſe why a new 
trial ſhould not be granted, for the purpoſe of letting in Lundy's 


teſtimony, on an affidavit which ſtated that he was called to prove 


the demiſe of Moore's moiety as well as his own ; againſt which 
Law and Chambre now ſhewed cauſe, (obſerving that when 


the witneſs was offered at the trial nothing was ſaid reſpect- 


ing his being called to prove the demiſe of Moore's moiety) and 
contending that as to his own moiety he was intereſted in the 
event of the ſuit, and that the verdict in this cauſe might be given 
in evidence in a ſubſequent action to be brought by him; for, 
if he were to bring an action againſt the preſent plaintiff for 

Landering | 
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flandering his title, this record would be good evidence of that 
fact. It would be no objection to the admiſſion of this evidence 
in ſuch an action that this is a record inter alios; becauſe it was 
ruled by Holt, Ch. J. (a) that where a verdict has been given 
in an action by a carrier for goods delivered to him to be car- 
ried, it is good evidence in an action by the owner againſt the 
carrier for the ſame goods. If an ejectment had been brought 
by Robinſon againſt the preſent plaintiff, Lundy would clearly not 
have been a competent witneſs, becauſe the verdict in that action 
might have changed the poſſeſſion. 

Cockell, Serjt. and Holroyd, in ſupport of the rule, ſaid that 
even in the caſe of an ejectment it might have been a doubt 
whether Lundy was not a good witneſs, becauſe all the par- 
ties claimed under him, and therefore the poſſeſſion of either 
of them would have been his poſſeſſion; which was held to be 
a ſufficient anſwer to an objection of this ſort in the caſe of 
Fox v. Swann (6). And in R. v. The Inhabitants of Wood- 
lands (c) a landlord was held a competent witneſs to prove the 
terms of his own letting. But even ſuppoſing that Lundy would 
not have been a good witneſs in an ejeAment, yet that is different 
from the preſent caſe, becauſe this verdi& cannot operate ſo as to 
change the poſſeſſion from one to another, Beſides (as it appears 
from an affidavit now filed) Lundy was called not only to prove 
the letting of his own moiety, but the demiſe of Moore's as his 
agent, to prove which he was clearly a competent witneſs. 

ASHHURST, J. (d4).—lIf the witneſs had been called to prove 
the demiſe of Moore's moiety, to be ſure no objection could have 
been made to his admiſfibility. But even if he were alſo called 
to prove his own demiſe, it does not occur to me that he was 
incompetent for that purpoſe, for it does not appear that he had 
any intereſt in it: and it ſeems to be a matter of indifference to 
him whether he had one perſon or the other for his tenant, 
This verdict could not be given in evidence in any future action 
to be brought either by or againſt this witneſs, becauſe it would 
be a record between other parties. Therefore I think he was a 
competent witneſs, and ought to have been received. | 

BuLLes, J.—lI am very loth to grant a new trial in this caſe; 
becauſe, if I had tried the cauſe I ſhould not have been inclined 
to give much credit to Lundy's teſtimony after hearing the 


(a) Bull, N. P. 243. (4) Id. Keren, Ch. J. was ſitting at 
(5) Sty. 482. . | GCuildbali, 
(<) Late, 1 wel. 262. n. 4. 
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evidence which was given on behalf of the plaintiff; for at alt 
events he came with a very bad grace, Therefore it is with 
reluctance that I conſent to grant a new trial; but I think 
we are bound by law to do ſo. The witneſs evidently -wiſhed 
to prefer one tenant to another; which inclination goes ſtrongly 
to his credit: but it does not to his competency, becauſe this ver- 
dict could not be given in evidence in any action to be brought 
by or againſt him. With reſpect to the caſe cited from Scyles, 

I think the queſtion there made mult depend on circumſtances ; 

for if the terms had been granted without reſerving rent, the 

landlord would have no intereſt in preferring one tenant to ano- 

ther: but if two perſons are contending for the poſſeſſion, who 
are to pay rent in different rights, there the landlord could not be 

admitted a witneſs in the ejectment. Here therefore if an eject- 
ment had been brought by Robinſon againſt the preſent plaintiff, 

I agree that Lundy could not have been examined as a witneſs 

to prove the demiſe. But I am of opinion that in this action he 

was a competent witneſs, and ought to have been received. 


GROSE, J.— Of the ſame opinion. 


Rule abſolute, 


The King againſt JohN NEWIINS. 


N information in the nature of Quo warranto was moved 

for againſt the defendant in the courſe of laſt Term to 

ſhew by what authority he claimed to be mayor of the borough 
of Cambridge from Michaelmas 1776 to Michaelmas 1777. This 
was grounded on the affidavit of Stanner, a common councilman 
of the borough ; in which he ſtated that by the conſtitution of 
the borough the mayor elected ſhould be ſworn in on Mich- 
aelmas day before the mayor for the preceding year, or his deputy 
lawfully appointed. That though the defendant was legally 
elected on 16:4 Auguſt 1776, neither Feales the then mayor, not 
any deputy by him lawfully appointed, was preſent at ſuch meet- 
ing; but on the contrary he was ſworn in before Yhttred, one 
of the aldermen of the ſaid borough, who was not as the deponent 
believed the deputy mayor of Yeales at the time of ſuch ſwearing 
into office, The rule was made abſolute in the ſame term, no 


years before, when the rule to ſhew cauſe was obtained upon an affidavit that the relator did not 8eliewe he 
had been daly ſworn in, and the rule was oppoſed by an affidavit, which did not expreſsly allege that he 
had been duly ſworn, but ſtated that he appeared by the corporation books to have been ſavorn in. 


4 


cauſe 
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cauſe being ſhewn. But a few days afterwards an application was 
made on behalf of certain of the corporators, who claimed de- 
rivative titles under Neuling, to open the rule again, that they 
might be permitted to ſhew caufe againſt the information, un- 


dertaking, in caſe it ſhould be granted, to appear and defend for. 


Newling, and to indemnify him from any expence. Their ath- 
davit ſtated that it appeared in the books of the corporation that 


on Michaelmas-day 1776 the defendant took the oath of mayor 
in common hall before Whittred, who in the ſaid entry is called 
deputy mayor, and who was ſenior alderman of the ſaid borough. 


That it alſo appeared by the books of the corporation that the 


defendant on 16th Auguſt 1777, being a grand common day, 


took again in common hall the oath of mayor before Weales, 
ſince deceaſed, the mayor immediately preceding, Weales not ap- 


pearing to have been preſent in common-hall on Micbaelmas 


day 1776 when the defendant took the oath of office. That the 
defendant preſided at the ſubſequent election of mayor. They 
alſo ſtated their reaſons for ſuppoſing that the defendant would 
not make an effectual defence, by which their derivative titles 
would be affected. 

BUuLLER, J.—On that occaſion alluding to the length of time 
which had elapſed, which he threw out for future conſideration 
when the caſe ſhould come on again, cited the two following 
caſes from MSS notes. 

« The King v. Pike and Prideaux, Trin. 10 Geo. 1. (a). The 
defendants had been in quiet poſſeſſion of the offices of capital 


burgeſſes for 14 years; and upon a motion for an information 


in nature of a Quo warrants againſt them, Per totam curiam 


it was denied: and they held this long quiet poſſeſſion ſuch an 
evidence of the right that they would not bring it into a diſ- 


pute. Wearg, Solicitor General, made the motion, and cited 
the caſe of The King againſt Tobns; and ſaid that an information 
was granted in that caſe againſt Johns after 20 years poſſeſſion. 
But, per curiam, the reaſon of granting the information in that 
caſe was becauſe it appeared that Johns had continued and ſup- 
ported his poſſeſſion ſo long by fraud and tricks; but this is 
otherwiſe: here hath been a quiet poſſeſſion for 14 years, and 
not diſputed till very lately.” 


« The King v. The Mayor of Helleftone, Hil. 12 Geo. 1. The 


defendant was elected alderman 8 years ago, and an entry was 
made in the books of the corporation that he had taken the 


(a) Vide ante, 1 vol. 4. n, 
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oaths of allegiance and ſupremacy upon his election, But upon 
an affidavit of the town-clerk who then officiated, that in fact he 
had never taken ſuch oaths, an information was moved for 
againſt him in nature of a Quo warranto. But this not being 
à recent complaint, the court refuſed to do any thing in it.” 

Le Blanc, Serj*. ſhewed cauſe on this day againſt the enlarged 
rule for the information: but after he had ſtated that part of the 
affidavit, made by Mortlacł, and the other corporators, who were 
concerned in defending the derivative titles, which ſet forth the 
entry in the corporation books of Newling's having taken the 
oaths before the deputy mayor, the court deſired to hear what 
could be urged by the other fide. 

Law and Eat, in ſupport of the original rule for an information, 
(after offering an additional affidavit to ſhew that an interpolation 
had been made in the corporation books for this purpoſe, which 
the court would not receive) contended that the affidavit in anſwer 
rather tended to confirm than diſprove the grounds of the applica- 
tion. It was only ſtated that it appeared by the corporation books 
that the oath was adminiſtered to the defendant before Whttred, 
who in the entry in the corporation book was called deputy mayor; 
but the deponents do not ſwear that they believe the fact to be 
ſo ; and although that fact is. within the knowledge of many 
perſons now living, yet none of them have been called upon, 
not even Neuling himſelf, whoſe affidavit the now defendants 
might have. required, though the relator could not. And if 
that ſort of ſwearing were a ſufficient anſwer to an application 
of this kind, every ſpecies of irregularity in the mode of con- 
ducting corporate elections might be cured by fabricating an ex 
poſt facto entry, as was the caſe here; and then ſtating that 
as proof of the regularity of the proceedings in order to pre- 
clude further inveſtigation. Beſides, it is manifeſt from the 
ſubſequent entry that the parties themſelves who-were preſent 
at the firſt ſwearing in were conſcious of the irregularity of 
it; otherwiſe they would never have thought it neceſſary to 
have recourſe to a ſecond. - And it cannot be pretended: that the 
adminiſtering of the oath juſt as the mayor was going out of 


office could have any retroſpect, ſo as to validate his mayoralty, 


if his admiſſion were originally irregular. The caſe of The 
King v. Nance, Trin. 14 & 15 Ges. 2. is decifive upon that 
point, where it was objected to the ſwearing in of a mayor that 
it had not been done on the preſcriptive day, which was anſ- 


wered by ſaying that it was an election under the ſtatute 11 G.1, 


4 c. 4. 
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©. 4. and Ld. Ch. J. Lee in delivering the judgment of the 
Court ſaid that the day of ſwearing in, in that caſe, was not 
material, / he was ſworn before his admiſſion. Then as to the 
number of derivative titles which may be affected; that has 
never been held to be an anſwer to an application of this kind, 
unleſs the party oppoſing it goes a ſtep further, and ſhews that the 
exiltence of the corporation would be thereby endangered. Beſides 
which it is an anſwer in this caſe to ſay that many, if not moſt, 
of thoſe derivative titles are now in a courſe of being impeached 
in conſequence of the Court's having granted an information in 
Michaelmas Term lait againſt Bond (a), whoſe mayoralty in this 
borough ſucceeded next but one to the defendant's. In reſpect 
to the time which has elapſed in this caſe, it was ſolemnly 
decided in the Mincbelſea cauſes (6), and in all the ſubſe- 
quent caſes ſince that time, that no length of time ſhort of 20 


years was in itſelf an objection to an information being granted: 


the Court have indeed refuſed it under other circumſtances, 
none of which occur in the preſent caſe. But without having 
recourſe to all thoſe authorities it will be ſufficient to obſerve 
in this caſe that the rule was expreſsly recognized in the caſe of 
The King and Bond above mentioned, where the length of time 
was preciſely the ſame as here, and where the information was 
granted. That was an application at the ſuit of the adverſe 
party to the preſent relator, who therefore does not appear to 
be the firſt aggreſſor; a circumſtance which'was adverted to by 
the Court in the caſe of The King v. Binſted (c), as a ground for 
granting the information, Now if there is even a doubt raiſed 
in the Court of the truth of the fact of ſwearing in before the 
proper perſon, that is ſufficient to let the information go, ſup- 
poſing the application to be made in time; and it is a ſtrong 
reaſon againſt ſhortening that time that it would hold out en- 
couragement to make experiments and innovations in the con- 
ſtitutions of corporations to anſwer particular purpoſes. 

Lord Kenyon, Ch. J.—In determining queſtions of this kind, 
we cannot enquire into the relative ſituations of the different par- 
ties in the corporations; we only know the parties who are brought 
before the Court; and the deciſion of each caſe muſt depend on 
the circumſtances which are diſcloſed in it by the different affi- 
davits. With reſpect to one of the arguments relative to our 
not being precluded from interfering on account of the length of 


| (a) Ante, 2 vol. 767. (5) 4 Burr. 1952. 2024. (e) Cowp. 77. 
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time which has elapſed fince the defendant's election; I re- 
member when the Court laid down the rule of limitation of 
twenty years, it was underſtood in Weſtminſter-Hall to be laid 
down as a general rule; beyond which time the Court never 
would grant an information in nature of a Quo warrants under 
any circumſtances: and that was conſidered as abridging the 
time of filing ſuch infurmations, not of enlarging it. But at 
the ſame time, the Court ſaid that within the time of twenty 
years informations might be refuſed on particular circumſtances, 
The rule therefore is that no combination of circumſtances ſhall 
induce the Court to grant Quo warrants informations after 20 
years quiet poſſeſſion ; and all other caſes muſt depend on their 
own particular circumſtances. The ground on which my Opinion 
proceeds in the preſent caſe is the evidence of the fact on which 
the application is made. There is no doubt but that the de- 
fendant ſhould have been duly ſworn in order to conſtitute him a 
legal officer; and that a rettoſpective ſwearing is not ſufficient, 
But here the affidavit, on which the application is made, only 
ſtates that the party believes that the defendant was not ſworn in: 
Now, on the trial of this iſſue, if it appeared that the defendant 
had executed his office for a year, the jury would be directed to 
find for him without any other evidence; and by producing the 
corporation books the matter would be put out of all doubt. 
The additional affidavit which is now offered cannot be attended 
to; for though by the rules of the court an affidavit may be 
received in ſupport of the facts already alleged, yet new matter 
cannot be introduced to ſupport the original rule. Therefore 
on the ground of the fact's being impeached in this flight way, 
we ought not to permit the defendant's title to be queſtioned 
after twelve years' enjoyment, 

ASHHURST, J.—This is certainly a ſtale application, fince it 
is not made till twelve years after the time of ſerving the office. 
Notwithſtanding which we might interfere if proper grounds 
were laid before us. But tae application on the part of the re- 
lator is certainly a very ſlender one: It is made on an affidavit, 
which goes only on belief; in anſwer to which there is an entry 
in the corporation books that the defendant was regularly ſworn 

in. And we cannot ſuppoſe that there is any interpolation in 
the books to anſwer ſo improper a purpoſe; neither can we re- 
ceive the additional affidavit in ſupport of the original motion, 
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 BvrLtk, J.—No rule was ever couched in clearer terms than 1789. 
that in the Vincbelſra Caſes; and yet no rule has been fo fre- 
quently attacked. Lord Mangfield has repeatedly (aid, that the The Kine 
meaning of the rule was this; that, let the eaſe be-what it might, N . 
if 20 years have elapſed the relator ſhall not be permitted to 


make any application whatever, But we all remember a variety 
of caſes from that time to the prefent in which the Court has 


refuſed to grant Su warranto informations within that time; as 
| Where it appears that the relator might have come ſoener, ot 
where a judgment againſt a defendant would tend to a difſotation 
of the corporation. The caſe of The King v. The Mayby of 
Helleftone is ſttonger than the preſent : For there was a poſitive 
affidavit by the town clerk that the defendant bad not taken the 
oaths, whereas here the athdavit only goes to belizf; and there 
there was entry in the corporation books to the ſatnt effect as the 
preſent; But notwithſtanding this “' it not being a recent com - 
plaint, the Court would not do any thing in it.“ 

GRosk, J. It is a clear rule that beyond 20 years no applica. 
tion whatever for an information in nature of a Quo 4warrante (hall 
be made. And the next rule is that within that time the tela- 
tor muſt apply on ſuch grounds as leave no room to doubt therm. 
Here the objeQion is that the defendant was not ſworn either 
before the mayor or deputy mayor: If that fact be true, it muſt 
have been notorious at the time of the ſweating: But no body has 
interfered till 12 years have elapſed. And now at this diſtanee 
of time the party applying ſwears that he be/ieves that the de- 
fendant was not ſworn in: But on looking into the corporation 
books it appears that he was ſworn in before the depaty mayor. 
Therefore I fee no reaſon to doubt of the fact of his having been 
ſworn in. 


VELTHASEN againſt ou LEY. Teo, 
une 1 
HIS was a rule for a prohibition to the Admiralty Court, It it appear 


hat the cour 
in which the defendant had libelled the plaintiff for run- — — 


ning foul of and breaking his veſſel; and the ſuggeſtion ſtated i Pr reegiefß 


in a queſtion 


that this happened in the river Thames, and in the body of the over which 


it has no 
county of Kent. juriſdiction, a 


court of com- 


mon law wil! grant a prohibition, without impoſing any terms on the party applying for it, 
Vor. III. 1 Bearcroft, 
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1789. Beareroſt, againſt the rule, admitted that the Admiralty had 
— no juriſdiction, as appeared from the caſe of Violet v. Blague (a); 
8 but contended that as it was diſcretionary in the Court either 
4g to grant or refuſe a prohibition, there were circumſtances in the 
1 Shang preſent caſe which would induce them to refuſe interfering, at 
leaſt for the preſent. For it appeared that the plaintiff was a 
foreigner and the ſhip a foreign veſſel; and as both the ſhip and 
the plaintiff were gone abroad, the only ſecurity which the de- 
fendant had to anſwer the damage done to him was the bail 
given in the ſuit in the Admiralty Court ; therefore this Court 
might refuſe to grant a prohibition till the plaintiff put in bail 
to an action which had been commenced againſt him in a Court 
of Common Law, to which he had not yet appeared. And the 
caſe of Wharton v. Pits (b) was cited, where ſimilar terms were 

impoſed by the Court on the party applying for a prohibition, 

Erſkine and Baldwin, in ſupport of the rule, inliſted that, as 
it was admitted that the Admiralty was proceeding without any 
Juriſdiction, a prohibition ought to be granted of courſe. And 
if the terms prayed for were impoſed on the plaintiff, it would 
be giving the defendant an advantage, in conſequence of his 
having commenced. a proceeding in a court having no juriſdic- 
tion, which this court could not have compelled, had the ation 

been originally brought in a common law court. 

The Court ſaid, they would look into the caſe in Sa/keld; and 
on a ſubſequent day (c), 

Lord Kenyon, Ch. J.—Said, that, as the reaſons of the judg- 
ment in that caſe, as reported by Salkeld, were not diſcloſed, and 
as the caſe itſelf was not mentioned in any other book, the 

Court were-of opinion that it was not a ſufficient authority to 
warrant them in impoſing the terms prayed for; and therefore 


they made the 


Rule abſolute. 
(a) Cro. Fac. 514. (6) Salk, 548. (c) Friday June 19th. 
. CoLrins and Others Aſſignees of K N a Bankrupt 
5 againſt Foa ES and Others. 
Where a HIS was an action of trover brought to recover the value 
* — of ſome timber, which was tried before Aſoburſt, J. at 


hea R the laſt aſſizes at Mincbeſter, when a verdict was found for the 
of another 

bond fide with the conſent of the owner at the time of the bankruptcy, for a ſpecific purpoſe, beyond 
which he has not the right of diſpoſition or alteration, that is not ſuch a poſſeſſion as entities the aſſignees 
40 recover the value of them under the 21 Jac. I. c. 19, / 11. 
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plaintiffs, with liberty for the defendants to move to enter a non- 
ſuit, in caſe the court ſhould be of opinion that the action was 
not maintainable. The following were the principal facts as 
they appeared upon the judge's report, and which were after- 
wards noticed by him in delivering the opinion of the Court. 
The commillioners of the victualling-oftice, having occaſion to 
erect a ſtage at Weewil in Hampſhire, for the purpoſe of rolling 
their barrels on board the ſhipping, publiſhed an advertiſement 
for carpenters to deliver in propoſals for doing the work. Forbes 
and his partners were diſpoſed to underiake the buſineſs, and 
to deliver in their propoſal, but in as much as they were gene- 
ral merchants and not carpenters, and as there might have been 
diticultics in making the contract in their own name, Kent, 


who was a carpenter, agreed with Forbes and Company to make 


the contract in his name; and he was to have one fourth of the 
clear profit, and a guinea per week for his ſuperintendance, and 
Forbes and Co. were to ſupply the timber, and to have the re- 
ſidue of the profits. The contract was accordingly made be- 
tween the commiſſioners and Kent; and Forbes was one of 
Kent's ſureties, which would not have been allowed, (as Forbes 
himſelf knew,) according to the uſual mode of goverament con- 
tracts, had he been known to have had any concern in the con- 
tract, which Kent declared he had not. The timber was bought 
by Forbes and Co., and ſhipped by them in their own name, to 
be ſent to the yard at Veavil, where it was delivered as for 
Kents' uſe, and received by the king's officers as ſuch ; and they 
ſwore they ſhould not have received it on account of any other 
perſon ; but that they ſhould not have permitted even Kent to 
diſpoſe of it in any other manner than for the work contracted 
for, except ſuch parts of it as were found unfit for the intended 
purpoſe, becauſe they conlidered it as delivered for the purpoſe 
of the contract. Kent had informed the agent-victualler that 
Forbes was the real contractor, but that was a ſecret between 
thoſe perſons. Before the work was finiſhed, Kent became a 
bankrupt, on which Forbes got poſſeſſion of the timber; to re- 
cover which the preſent action was brought, on a ſuppoſition that 
the bankrupt's creditors were entitled to it under the 21 Tac. 1. 
c. 19. 
A rule having been obtained in the laſt term to ſhew cauſe 
why a nonſuit ſhould not be entered; 
Lawrence, Serjt. Watſon, Serjt. and Marryat, on a farmer day 
in this term ſhewed cauſe againſt the rule; contending that this 
| caſe 


37 
1789. 


— 
CoLLins 


a: ainſt 
For BBs. 


CASES IN TRINITY TERM 


caſe came within the proviſions of the 21 Fac. 1. C. 19. F tr. 
which enacts that if the bankrupt ſhall, by the conſent of the 
true owner, have in his poſſeſſion order and diſpoſition, any goods 
whereof be ſhall be reputed owner, and take upon him the ſale, 
alteration, or diſpoſition, as owner, the commiſſioners may diſ- 
poſe of the ſame for the benefit of the creditors. Now here 
Kent appeared to the world as the contractor for this work, 
and had the complete diſpoſition of the timber after it was de- 
livered at the yard. Forbes was not known to have the leaſt 
ſhare in the tranſaction; ſo far from it, that he was accepted as 
Kent's ſurety, upon the faith of his having no concern with 
Kent in the contract, which was ſignified by himſelf to the of- 
ficers of government with whom that contract was made. And 
though the agent- victuallet might have been informed by Kent 
that Forbes was the real owner, yet that was a ſecret between 
them, and would no more alter the caſe, as to the operation of 
the ſtatute upon it, than the ſecret agreement between Kent and 
Forbes. It is ſufficient to bring the caſe within that act, if Kent 
had the reputed ownerſhip as to the world in general; now here 
to all appearance the timber was delivered on Kent's credit ; and 
the officers declared they ſhould not have received it but as his 
goods; therefore it muſt be taken to have been in his poſeffion. 
The very nature of the contract which was between Government 
and Kent required that he ſhould have the order and di/pofition of 
the timber ; for he was to uſe it in whatever manner he pleaſed 
in furtherance of that work which be had contracted to do. It 
is not neceffacy to bring the cafe within the ſtatute that the 
bankrupt ſhould have the poſſeſſion of the goods for the purpoſe 
of ſale; for if that were fo, all the miſchicfs intended to be 
guarded againſt by the act would be let in; becauſe the creditors 
in general would never know that the bankrapt had only a quali- 
_ fied right of difpoling of the goods. The diſtinction rathet 
feems to be, where from the nature of the perſon's dealing it is 
notorious that his poſſeſſion is merely that of an agent, there it 
ſhall not bind the principal, as in the caſe of a factor: 
But where the nature of the dealing cannot afford any fuch pre- 
ſumption, as in the preſent caſe, there the poſſeſſion muſt bind 
the property, it being in the poſſeſſion of the bankrupt by rhe 
conſent of the true owner. And if the bankrupt had the power 
of alteration, that is ſufficient ; for the words of the ſtatute are in 


the disjunctive. The caſe of Bry/or v. Wylie (a) is in point to 
(a) H. 24 Geo, 3. B. R. Vide Co. Bankrapt Laws. 234. 


ow 
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hew. that it is not neceſſary for the reputed owner of goads 
to have the power of /2/{ing them, in order to bring the caſe with- 
in the ſtatute of Fames 5 for there the bankrupt had poſſeſſion of 
a dyer's plant under an agreement to give 5 J. a year for it for 
three years; notwithſtanding which the court were of opinion 
that the commiſſioners were entitled to afſign it. The goods 
may alſo be conſidered as having been ſold by Forbes to Kent; 
becauſe Kent was to pay over to Forbes the profits of the con- 
tract which he was to receive from government, in which was 
included the price of the materials. If fo, the plaintiffs are 
entitled to recover independently of the ſtat. 21 F. 1. c. 19. 
Another queſtion may ariſe how far it lay in Kent's mouth, by 
whom all the evidence reſpecting the contract with Forbes was 
given, to-ſay that the goods in queſtion were the property of 
Forbes, after having told the commiſſioners that Forbes, who was 
his ſurety, had no concern with the contract, to which deceit 
Forbes himſelf was a party. In Mace v. Cagdell (a) the court 
ſaid that the plaintiff, who had pretended to be married to the 
bankrupt, and had declared the goods to be his, ſhould never be 
allowed to ſay afterwards that the goods were her ſole property. 
Morris and Gibbs, contra, contended that the caſe did not fall 
within the ſtatute of James, becauſe Kent never had the abſolute 
diſpoſal of the goods, which is the only ſort of poſſeſſion on 
which the act attaches ;- and that the contract between Forbes 
and Kent could not be conſtrued to be a ſale from the one to the 
other. In order to bring the caſe within the ſtatute, it ſhould 
not only appear that the bankrupt had the full and uncontroled 
poſſeſſion, but that he ſhould have a right of diſpoſing of the 
property in any manner he pleaſed, Now neither of theſe is 
made out: Kent had not even the entire poſeſion of the timber; 
for it was delivered to the officers of government, who ſaid that 


they ſhould not have permitted even Kent himſelf to take any 


part of it away, unleſs ſuch parts as were onfir for the intended 
purpoſe. He had not therefore ſuch a o/:/jon as could give 
him credit with the world. Neither had he an unqualrfied 
power of a/tering, or diſpging of, the timber, even admitting 
him to have had a eonſtructive poſſeſſion ; for he could not con- 
vert it to any other than the ſpecific purpoſe for which he had 
contracted. He could only faſhion or alter it as was beſt adapt- 
ed to that-particular uſe : But that 4s no more than what any 
workman, who is entruſted with goods, is empowered to- det 
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He was only the foreman of Forbes, upon whoſe account the 
timber was delivered at the king's yard. A jeweller, or 
taylor, has the power of altering the commodity entruſted 
to him; but that was never yet conſidered as a poſſeſſion within 
the u ſtatute; becauſe that very power of alteration is neceſſary 


to the purpoſes for which the poſſeſſion is given to him; and 


it is limited to thoſe purpoſes, Therefore the caſe ſtands thus; 
if ia conſidering the relevancy of the at to this caſe recourſe 
may be had to the terms of the contract between Forbes and 
Kent, and between the latter and Government, (and if either of 
them may be taken into conſideration, both may, ) it will ap- 
pear that Kent had no property in, or diſpoſition over, theſe 
goods, but that they belonged in truth to Forbes: But if no re- 
courſe can be had to the private agreement, and the tranſaction is 
to be taken as it appeared to the world at large, then it will ap- 
pear that Kent had not even the paſſeſion of the timber, becauſe 
it was delivered to the king's officers; much leſs that he had 
the abholute diſpoſition of it, becauſe it was appropriated to that 
ſpecific purpoſe, and Kent to all appearance was no more than a 
mere work man n the employ of Government. This therefore 
was not ſuch a notorious ownerſhip as would induce credit from 
the world; and if not, it does not come within the ſtatute. 
Neither can this be ſaid to have been a ſale of timber by the 
defendant to the bankrupt, ſo as to veſt the property in the 


latter:; in which caſe the aſſignees would be entitled to recover, 


independently of the ſtatute 21 Fac. 1. c. 19. The evidence 
proved decidedly that there was nothing like a contract of ſale 
between them. The defendant was the real owner, and the 
bankrupt was to have a fourth of the profits and .a guinea a 
week for his labour. The utmoſt therefore that this euidence 
would amount-to would be to ſhew that there was a partner- 
ſhip between them; and that would be a complete. anſwer to 
the action of trougr, which cannot be maintained by one 
partner againſt another. | 

| | | . *Cur. adv. vult. 
ASHHURST, J. (4) now delivered the opinion of the Court. 
There was no reaſon from the evidence to form any doubt but 
that it was a fait and honeſt tranſaction on the part of the de- 
fendants, that the timber was in fact: ſupplied by them, and that 
they made themſolves ſolely liable for the payment. So that 
the queſtion turns on. the mere aw of the caſe under the act of 

(a) Lord. &. nyon Ch. J. was ſitting at Gu:lgball when this caſe was argued. 

parliament 
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parliament 21 Fac. 1. c. 19. The leaning of the Court is 
therefore in favour of the defendants, unleſs the caſe is fo clearly 


governed by this'ſtatute that we have no diſcretion on the ſub- 
jet, And upon looking into the authorities, we are of opinion 
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that though the bankrupt had the poſſeſion of the property and 


the apparent diſpoſition of it, yet as there is no fraud in the caſe, 
either actual or conſtruQive, and as the real property is in the de- 
fendants, the ſtatute does not operate upon it. The caſes of 
Copeman v. Gallant, 1 Pr. Wms. 314. and Walker v. Burnell 
and Another, ſheriff of Middleſex, H. 20 G. 3. are ſtrong au- 
thorities on this point; the latter of which was this, ** The 
plaintiff was aſſignee of Bean a bankrupt, and brought an ac- 
tion of trover for goods. Bean had abſconded before Auguſt 
1772, on the 153th-of which month a commiſſion had been iſſued 
againſt him. He was in great diſtreſs from the year 1768 till 


he got his certificate in 1772. He lived in the houſe and car- 


ried on buſineſs for himſelf, but aſſiſted the aſſignees in tranſ- 
acting the affairs under the commiſhon. It was generally known 
that the furniture of the houſe belonged not to him but to the 
aſſignees. The goods were inſerted in every account between 
the bankrupt and the aſſignees. In the year 1779 an inventory 
was taken which -correſponded with that which was taken in 
1772. A ſecond commiſſion was taken out on 15th November 
laſt by the ſame attornies as were concerned for the aſſignees 
under the firſt commiſſion. There were two points; the firſt 
was whether the goods were the property of the aſſignees under 
the firſt commiſſion, or whether they were Bear's goods, and 
liable to the execution? The jury thought that in point of fact 
they were the property of the aſſignees, and were never given to 
the bankrupt, or underſtood to be the bankrupt's property; and 
they found a verdict for the plaintiff, The ſecond queſtion was, 
ſuppoſing it were ſo, yet as the goods were in the bankrupt's 
houſe and viſibly in his poſſeſſion, whether it was within 
21 Jac. c. 19, or not, Tf it were, the creditor who ſued out 
the execution, inſtead of proving the property in the bankrupt, 
had proved it to be in the aſſignees under the ſecond commiſſion; 
in which caſe the plaintiff ſhould have been non-ſuited. Mr, 
Solicitor General argued that the bankrupt had no power over 
or diſpoſition of the goods. If he had, the aſſignees under the 
ſecond commiſſion might ſeize them, and they have never claimed 
the goods. Mr. Bearcroft inſiſted that the verdi& was againſt 
law and evidence. This was an action by the aſſignees undet 
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the, firſt. commiſſion, which iſſued in 1772. The-execution 
was iſſued in June laſt; and it is neceſſary for the plaintiff te 
prove his property at the time of the execution levied. There is 
not a circumſtance to prove to any. one but thoſe privy ta the 
tranſattion that the aſſignees had or claimed the leaſt intereſt in 
theſe goods. The ſuffering the bankrupt to continue in poſ- 
ſeſſion of them as vifible owner was laying a trap for other 


ereditors., . Though the proceedings under the ſecond commiſ- 
tion were not proved, yet it was admitted that there was an act 


of bankruptcy before the execution, and that the proceedings 
under that commiſſion were regular; and the plaintiff proved a 
debt under the ſecond commiſſion, Lord Mangfeld, Ch. Juſt. 
I recolle& that the bias of my mind at the-trial was in favour of 
the judgment creditor : but after the verdict, on re- conſidetation, 


J was ſatisfied with it. On the ſecai:4 point, I took it then, 


and do now, that the plaintiff's proving a debt under the ſecond 


commiſſion eſtopped him from litigating the regularity of the 


proceedings under it: but it does not prove the time of the 
bankruptcy. I am thoroughly ſatisfied that this caſe cannot be 


brought within the ſtatute of Jama the Firſt, The bankropt 


had not with the conſent of the true owner any diſpoſition of 
the goods: he never pretended by any act of his to diſpoſe of 
them; it would have been a breach of truſt if he had. And 
the owner never conſented that the bankrupt ſhould have the 
diſpolition of the goods. Willes, J.— The caſe was properly 
Jeft to the jury; for it was doubtful who was the true owner, 
end the jury have decided it. As to the ſecond queſtion, I would 
not give any preciſe opinion upon that, as I think the words in 
the ſtatute ** order and-diſpolition” are very vague. Afburſt, J. 
The act of parliament clearly does not mean to extend to every 
caſe where there is poſſeſſion, as in the.caſe of a bankrupt's tak- 
ing ready furniſhed lodgings. Buller, J.—If a man has the 
poſſeſſion of a thop, and fell good, that may be a caſe within 
the-ftatute.; but not where a man takes a houſe ready furniſhed. 
And the rule was diſcharged.” 

As to the caſe of Bry/on v. Miley. the plaintiff had once ſold 
the plant to Simſon, the bankrupt; and afterwards, on a-piivate | 
agreement between the parties, the contract was reſcinded, but 
the bankrupt was ſuffered to retain the poſſeſſion. Ihe tranſs 
action itſelf was ſuſpicious; and there was no act of notosioty to 
ſhew that his conti nuance in poſſeſſion was under any title differ» 


ent from that under which be obtained the poſſeſuon, Bui ia 
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the preſent caſe there never was any ſale of the timber to Kent, 
nor any general delivery, ſo as to give him the abſolute diſpoſition 
of it ; for it appeared in evidence that the ſtore-keepers in the 
yard would not have permitted even Kent to have ſold the tim- 
ber to any other perſon, unleſs any part of it had been unfit to 
be uſed in performing the contract, as they conſidered that it 


was delivered only for the purpoſe of the contract. Therefore 
there could be no danger that Kent's creditors would be induced 


to truſt him on the credit of that property, or as ſuppoſing it 
liable to their debts. The poſſeſſion which he had (as it ap- 
peared by the facts in the caſe) is ſomewhat fimilar to that of a 
carpenter, who receives timber to convert it into a waggon, or of 
a taylor, to whom cloth is ſent for the purpoſe of being worked 
up. And it is a very different cafe from that of a perſon mak. 
ing a ſale of any part of his property, and yet continuing in poſ- 
ſeſſion and taking upon him the diſpoſition of it with the con- 
ſent of the vendee; for in ſuch caſe as the property was ori- 
ginally bis, and there never was any viſible alteration in it, it is a 
ſnare to induce perſons to give him credit, to which the vendee, 
by his neglect to obtain the poſſeſſion, lends his affiſtance, as he 
concurs in giving a falſe appearance to the tranſaction. But in 
the preſent caſe, this timber came into Kent's poſſeſſion in the 
natural courſe of the tranſaction, in which there was no fraud 
either actual or conſtructive; for it appeared by the evidence 
that the timber was originally ſold to the defendants on their 
own account, and that the vendor did not know that the bank- 
rupt had any concern in the tranſaction. Therefore, on the 
whole, we think that | | 
Judgment of Noa-ſuit muſt be entered. 


SMART, PEARSON, and BRTuRR, againſt WoLr x. 


HIS was a rule for a prohibition to the Prize Court of 
the Admiralty. The ſuggeſtion ſtated, that by the laws and 
ſtatutes of this realm all ſhips, veſſels, goods, and effects, taken as 
prize, and brought into the ports of the lord the king, are com- 
mitted to the care and cuſtody, and made ſubje to the directions, 


the captor, who has taken the goods as prize. And a monition having iſſued, after the g 
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neutral ma- 
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oods were con- 
demned and decreed to be delivered to the captors, at the ſuit of ſuch maſter againſt the plaintiffs as owners 
or agents of the prize goods to bring into court the produce remaining in their hands to anſwer the freight, 


this Court refuſed a prohibition ; though no fidejuſſory caution had been taken before the goods were 
delivered to the captor, but . the gi. freight had been reſerved by the terms of the decree for future 


Conſideration. 
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of the High Court of Admiralty, or of 'the courts of Vice Admi- 
ral ty, until therſame ſhall byfinaliſeatence have been either cleared 
and diſcharged, or adjudged and condemned as lawful prize; 
or until an intetlocutory order ſhall have been made for the re- 
Jeaſing ar delivering of the ſame. That in all caſes where ſuch 
{hips and goods are decreed to be delivered up to the captors or 
claimants before ſuch final ſentence of diſcharge, or condemna- 
tion, or where an appeal is-interpoſed from ſuch ſentence to the 
commiſſioners of appeals for prize cauſes, or where any con- 
dition is to be performed by the party or parties, captors, or 
claimants, to whom ſuch ſhips and goods are ordered to be de- 
livered, the ſaid Courts of Admiralty are by the laws and ſtatutes 
of this realm required before ſuch delivery to take ſecurity from 
the parties to-reſtore ſuch (hips and goods, or the value thereof, 
according to the ſentence to be hereafter given by the Admiralty, 
or by the-commiſſioners of appeals. That, after ſuch delivery 
hath been made, the Courts of Admiralty have no power or ju- 
riſdiction over parties to whom ſuch delivery 48s made, unleſs 
they be bound by the recagnizance, ſtipulation, or obligation of 
'bail, ſureties, or fidej uſſors, according to the courſe of the Court 
of Admiralty. That by the Jaws-of this realm bail, ſureties, or 
fidejuſſors, are not liable to pay or perform more than the ſum or 
condition contained in the ſtipulation, Fc. by which they are 
-bound.; that after ſuch payment or perivrmance thereof the ſti- 
pulation Cc. is rendered void, and of no effect; and the ſure- 
ties are diſcharged and out of ccurt: and if any further or 
other judgment or ſentence definitive ſh1ll thereafter be given 
reſpecting the ſaid action or ſuit, the ſame is void and of no 
force; the ſaid court having then no juriidiction thereof. That 
by the laws of this realm the maſter of any ſhip has no lien upon 
any goods Sc. laden on board his ſhip, or the proceeds thereof, 
in reſpect of freight, after ſuch goods, merchandizes, or effects, 
hall have been delivered out of his poſſeſſion. That in all caſes 
where any ſhip belonging to the fuhjets of any power or ſtate 
in amity with our lord the king ſhall have been taken as pr ze, 
having the property of the enemies on board, which property 
Mall have been condemned to the king or the captors thereof, 
and the captors adjudged by the Courts of Admiralty to give bail 
to anſwer or pay freight for the ſame, the maſter cannot main- 
tain any ſuit in the Court of Admiralty for fuch freight, nor 
can that court take cognizance of the ſame, after ſuch property 
f the-cncmics ſhall have been delivered from on board the ſhip, 
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unleſs the parties to whom the ſame was delivered ſhall have bound 

themſelves accordingly to pay ſuch freight by ſtipulation &c; 

and then onlyto the amount of ſuch ſtipulation. That by the laws 

of this realm the Court of Admitelty has no power or authority 
to iſſue any monition againſt any perſon, citing ſach perſon to 
bring into and leave in the regiſtry of that court any money ot 
effects, unleſs the party at whoſe petition the monition is 
iſſued or his proctor ſhall make an atteſtation or affidavit that the 
perſon againſt whom ſuch monition is iſſued has in his poſſeſſion 
or power ſuch money or effects, or ſome part thereof. That in 
the year 1782, and long before, and afterwards, there were open 
war and hoſtilities between this country, France, Spain, and 
the States General of the United Proviaces. That the plaintiff, 
David Smart, being commander of the private ſhip of war, the 
Saint Andrew, in October 1782, ſeized as prize, a ſhip called 
D' Arend en Jan, of which C. C. Heyde was maſter, on her 
voyage from Surinam to Amſterdam, laden with ſugar, coffee, 


cotton, and cocoa, and brought the ſame to Port/mouth, and 


from thence to London. That on the gth N.vember 1782 
Smart inſtitated a ſuit againſt the ſhip and goods in the Admi- 
ralty before Sir James Marriztt Cc, and prayed a monition to 
be iſſued againſt all perſons. in general, That the defendant, 
a Daniſh ſubject, and others, were afterwards admitted parties to 
the ſuit as claimants of the ſhip and goods, on behalf of them- 
ſelves, and of the maſter of the ſhip, and of certain other owners 
or claimants of the ſaid cargo, as being neutral property, and on 
board a Daniſb ſhip furniſhed with a proper paſſport. That the 
judge on the 19th of December 1782 by his interlocutory decree 


reſtored the ſhip to the claimant, the defendant, for the uſe of 


the owners, as being the property of Daniſh ſubjects, and decreed 
a commiſſion to iſſue for the unlivery of the cargo; referving the 
confideration of jreight and expences, together with the adjn- 
dication of tbe cargo, and other matters, to be beard in the re- 
gular courſe of cauſes ; againſt which decree the defendant ap- 
pealed : But he afterwards abandoned the appeal. And on the 
31ſt of May the judge made an interlocutory decree to reſtore to 
the maſter and crew their private adventures, and alfo gave the 


maſter his freight and expences up to the 19th day of December 


1782, directing further proof of the property of the cargo 
claimed by the maſterand others, and decreed a commiſſion of 
unlivery of the cargo; which decree the proctor for the defendant 
accepted as far as made for his party, but otherwiſe appealed 
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againſt it; but without prejudice to his appeal he did not object 
to the unlivery of the cargo. That the judge on the 13th No- 


vember 1783 did further by his interlocutory decree condemn 
the goods in a certain ſchedule delivered into court, marked G. 


V., claimed by the defendant as lawful prize, to the ſaid plaintiff 
Smart, the captor, and alſo condemned the unclaimed goods as 
lawful prize to him; which decree the defendant's proctor ac- 
cepted as far as made for his party, but otherwiſe appealed; 
whereupon the judge at the petition of the captor directed the 
ſentence not to be ſuſpended, on the ſaid captor's giving bail to 
anſwer the value of the goods condemned in the {chedule marked 
G. W., and decreed a commiſſion of appraiſement to aſcertain 
the value of them. Thoſe goods were accordingly appraiſed and 
valued at 79761. 55. 1 d.; and on the zd of December 1783 
the other plaintiffs, Pearſon and Brymer, became ſureties for the 
plaintiff, Smart, in 15952 J. 10s. 2d. unto the defendant, 
to abide the event of the appeal, and to pay the amount of what 
might be decreed to be reſtored, together with expences. That 
on the 7th of March 1784 the defendant, without prejudice to 
his appeal before interpoſed as aforeſaid, prayed that the claimants 
of certain goods reſtored, and the captor, might give bail to anſwer 
their proportions of the maſter's freight and expences on the goods 
reſtored and condemned, which the judge decreed accordingly. 
That on the zoth of the ſame month Pearſon and Brymer 
became ſureties for Smart in 500 J. to the defendant to pay ſuch 
proportion of freight and expences as might thereafter be decreed 
for the goods condemned. That no other recognizance or 
ſtipulation was entered inte by Pearſon and Brymer, or by any 
other perſon, on account of Smart to the ſaid defendant, or any 


other perſon or perſons on account of the faid maſter or owners 


of the ſhip. That on the 2oth of April in the ſame year the de- 
fendant abandoned his ſecond appeal interpoſed on the 13th day 
of November 17833 and the firſt appeal from the interlocutory: 
decree of the ſaid judge of the 31ſt day of May in the ſame year 
was heard before the commiſſioners of appeals for prize cauſes 
on the 16th July 1784, who affirmed the decree and remitted 
the cauſe, That the defendant afterwards brought in an account 
of freight and expences, claimed by the maſter on account of the 
goods condemned to the captor, which account was by the judge 
referred to one of the deputy regiſtrars, aſſiſted by two merchants, 
who reported that 7593 J. 6s. 7d. excluſive of the claimant's 
proctor's bill amounting to 151/. 155. 3 d. ſhould be paid to 


the maſter by the captor for freight and charges. That report 
3 | was 


IN THE TWENTY-NINTH YEAR OF GEORGE III. 


was on the petition of the captor referred back to the deputy re- 
giſtrar and merchants to be re- conſidered on the ground of exceſ- 
five demands. That on the 15th of June 1785 the plaintiff 
Brymer on behalf of Smart, the captor, paid to the ſaid defendant 
on account of the ſhip 4000 J. in obedience to the order of the firſt 
day of the ſame month. That on the 3d of November 1786 the 
deputy regiſtrar and merchants made their ſecond report without 
any variation, excepting in one article of 7/. 106. for pilotage. 
That on the 27th of January 1787 the judge reformed the 
ſecond report by ordering an article of 200 J. therein allowed for 
demurrage to be {truck out, and direded the produce of certain 
ſugars formerly condemned to the captor to be applied in payment 
of the freight, allowed by the report to be paid on account of 
thoſe ſugars, and to be in full diſcharge of the ſame ; and other- 
wiſe atfirmed the report. That on the zth of July in the 
ſame year the judge again referred back to the deputy regiſtrar 
and merchants to ſtate the freight of certain coffee, cocoa, and 
cotton, and the particular ſum to be paid to the claimant by 
the captor under the decree of the 22d of January, 1787 as the 


produce of the ſugars formerly condemned, in lieu of freight on 


that article. That on the 16th day of February 1788 a third 


report was made ſtating the ſum of 1973/7. 18s. 64. to be 


due from the captor to the claimant, over and beſides the ſum of 
4000 J. formerly paid by the plaintiff Brymey to the defendant. 
That on the 17th of Tune 1788 the judge confirmed that 
report, againſt which the captor appealed. That the claimant 
on the ſame day prayed a monition to be iſſued againſt Pearſon 
and Company upon an atteſtation of the defendant, alleging that 
they were at the time of the capture the owners, or agents of the 
owners, of the privateer ; and that the ſale of that part of the 
cargo which was condemned was made under their directions as 
ſuch owners or agents, and ft they were then in poſſeſſion of the 
proceeds of thoſe goods, or of conſiderable parts thereof. That the 
judge accordingly decreed ſuch monition to go out againſt Pear- 
ſon and Brymer, upon an allegation of the defendant that Brymer 
was one of the Company under the firm of Pearſon and Com- 
pany, but without any atteſtation of the truth thereof, or that he 


had in his poſſeſſion or power any part of the proceeds. That a 


monition iſſued accordingly againſt them, citing them to bring 
into the regiſtry of the Court ſo much of the proceeds of 
the cargo remaining in their hands, power, or poſſeſſion, as 
would anſwer the ſum of 1973/7. 185. 6d. in the monition al- 
Vor. III. 4 P leged 
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leged to be remaining due to the defendant for freight and ex- 
pences, agrecably to the regiſtrar's report, and alſo to ſpecify on 
oath the names and places of abode of the ſeveral perſons who 
were the owners of The Saint Andrew at the time of the cap- 
ture. That the property of the enemies, taken on board the ſhip 
D' Arend en Jan, having been delivered from on board thereof, 
and not now in the poſſeſſion of the maſter or owners, they have 
departed with their lien or right of recourſe upon or againſt that 
property or the produce or proceeds thereof ; and therefore the 
maſter or owners cannot by the laws of this realm ſue out any 
monition, attachment, or other proceſs, from the Court of Ad- 
miralty to compel payment of any further or other ſum of money 
for or in reſpect of the freight, of the enemies property, exceed- 
ing the ſum for which the plaintiff Smart was bound by 
the ſtipulation. That the plaintiff Smart was bound by the 
ſtipulation of the other plaintiffs Pear/on and Brymer, in 500 J. 
to pay ſuch proportion of freight as might thereafter be decreed 
to the value of the ſaid ſum, and for no more. That that and 
every other ſtipulation, entered into by or on behalf of the plain- 
tiff Smart to the maſter or owners, having been fully ſatisfied on 
the 15th of June 1785, he and his ſureties or fidejuſſors are re- 
leaſed and diſcharged from all ſubmiſſion to the juriſdiction of 
the Court of Admiralty Sc. Nevertheleſs the judge of that 
Court after the 15th of June 1785, took cognizance of a charge 
of freight in reſpect of the enemies property ſo condemned, and 
on the 17th day of June 1788 confirmed the final report of the 
deputy regiſtrar and merchants ; of which charge or matter of 
freight the Court of Admiralty had then no juriſdiction. That 
Sir James Marriot on the 17th of June not only decreed a 
monition to go out againſt the plaintiffs Pearſon and Brymer, as 
ſuppoſed owners of the Saznt Andrew, or as the correſpondents 
or agents of the plaintiff Smart, but further threatens at the 
inſtigation of the defendant to decree a monition againſt the plain- 
tiff Smart, and alſo to decree attachments againſt the plaintiffs 
Smart, Pearſon, and Brymer, to compel the payment of 197 /. 
18 s. 6d. to the defendant. The ſuggeſtion then prayed a writ of 
prohibition to be directed to the judge of that Court to prohibit 
him that he hold no plea whatſoever in that court, touching the 
premiſes in the interlocutory decree of the 17th of June 1788 
contained ; and that he do not decree any monition or attach- 
ment or any other proceſs to iſſue againſt the plaintiff Smart, 


or any other perſon as his ſuppoſed agent; and that the plain- 
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tiffs Smart, Pearſon, and Brymer, from the interlocutory 

decree of the 17th of June 1788, and from all and every the 

decrees from and after the 15th of June 1785, be wholly relieved, 
It concluded with ſtating, © And it is granted, Cc.“ 

The Advocate General (Sir William Scott,) Bearcroft, and 
Bower, ſhewed cauſe (a) againſt the rule for a prohibition; and 
ſubmitted two propoſitions to the Court. Firſt, That the 
Court of Admiralty has power by a monition to order in the 
proceeds of a prize from any perſon, in whoſe hands they are 
charged (and not denied) to be, for the purpoſe of adjudication, 
and to enforce the ſentence of adjudication. And 2dly, That 
this power ſubliſts till the enforcement of a ſentence of adjudi- 
cation on all prize claims ariſing from the capture. As to the 
firſt : Although the prize court of the admiralty acts principally 
in rem, vet it poſſeſſes a complete and original power over the 
perſens of the captors, and thoſe who by their acts become poſſeſ- 
ſed of the proceeds of a prize. By the capture the thing is ac- 


quired not to the individual, but to the ſtate; and though it is | 


now uſually put into the hands of the captors, it remains in con- 
templation of law in the cuſtody of the public. Formerly it 
actually did remain in their cuſtody, as is ſtill the caſe in all 
foreign countries: It is merely for the convenience of the cap- 
tors that the ZEng/h admirally permits them to take pot- 
ſeſſion of the property, But it mult be remembered that it 
is ſo held by them as agents of the court, and not in right of pro- 
perty ; and therefore their poſſeſſion may be deveſted by the act 
of the Court, either ex icio, or on the application of the parties 
intereſted, ſhewing good caule for taking it out of their hands. 
Now if the captor himſelf be compellable to bring in the pro- 
ceeds of the prize, his agent mult be equally fo, fince they are 
both the agents of the public. It is not neceſſary here to con- 
tend that a caſe may not exiſt in which a perſon charged to be 
poſſeſſed of the proceeds of a prize may not ſhew a ſufficient cauſe 
why the monition ſhould not be enforced, either by denying the 
fact of poſſeſſion, or by giving ſome ſatis factory plea why the poſ- 
ſeſſion ſhould not be delivered up. It is ſufficient in this caſe that 
ſuch a monition may iflue, calling on the parties to ſhew why the 
proceeds (ſhould. not be brought into court. It may be admitted 
that no ſuch power as this is to be found in the prize as; but 
there are many undoubted privileges of the Court of Admiralty 
which are not given by them. The prize ads are of a modern 
(a) In Faber Term laſt, 
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date, and form indeed but a very ſmall portion of the law of the 
Admiralty. They were drawn up principally for the direction 
of the Vice Admiralty Courts, to which a . juriſdiction over 
queſtions of prize was thereby for the firſt time given, But a 
great part of the Admiralty juriſdiction is founded on the eſta— 
bliſhed uſage, and (as it were) the common law of the Admiralty. 

It is not contended that the Admiralty has a juriſdiction incon- 
ſiſtent with thoſe ſtatutes: But, being aflirmative acts, they 
leave overy other matter, not thereby ſpecially provided for, as 
it was before. And notwithſtanding thoſe ſtatutes require that 
bail ſhall be taken in ſome caſes, when the poſſeſſion of the 
prize is given up, yet they do not deſtroy the lien which the 
admiralty has in rem. When the claimant is a foreigner, or 
inſolvent, it is prudent to take a perſonal ſecurity ; but the real 
| ſecurity (the thing itſelf) ſtill continues ſo long as it remains 
within the reach of the proceſs of the Court, The ſuggeſtion 
proceeds on an idea that the Admiralty has only juriſdiction over 
the thing, and that, when the poſſeſſion is given up, it has no 
longer any juriſdiction upon the ſubject, except to the amount of 
the ſtipulation given by the parties. Suteties indeed are only 
anſwerable to the amount of the ſtipulation ; but the prize court 
of the admiralty has alſo a juriſdiction over every perſon, who 
obtains the poſſeſſion of the proceeds of any prize. And there 
is a material diſtinRion in this reſpect between the inftance and 
the prize court of the admiralty, The former proceeds origin- 
ally by arreſt, in order to compel bail to be given to ſubmit to 
its juriſdiction: but that is not done in the prize court, whoſe 
juriſdiction is founded on a higher authority than the mere con- 
ſent of the parties; It is founded on the right to enforce the law 
of nations. That ſuch a power as this now contended for is ne- 
ceſſary cannot be diſputed. Courts of Admiralty are the only 
tribunals to which neutral ſubjects can reſort on complaints 

ariſing in time of war. It is ſtipulated between all the maritime 

powers of Europe, that there ſhall be a Court of Admiralty in 

their reſpective dominions ; and in this country it alſo ſubſiſts 

on the footing of ancient and eſtabliſhed uſage. Then it would 

be abſurd to allow the exiſtence of ſuch a court, and to deny it 

the neceſſary power of enforcing its own decrees. For if it has no 

power of ordering in the proceeds of a prize which is carried 

into a neutral port, and ſold, and the produce remitted to the 

agents of the captors here, there muſt neceſſarily be a failure of 


But the conſtant and regular exerciſe of this power 
is 


juſtice. 
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is a decifive proof of its legality, Ia the courſe of the laſt war 


admiralty exerci led the juriſdiction now contended for, and their 
proceedings were confirmed by the court of appeals. One of 
them was in the inſtance of the Buoen Conſago, which was a 
prize taken by an Engliſh ſhip, and carried into Liſbon, where 
the proceeds were lodged in an Englijh houſe under the firm of 
Mayne and Co.: after condemnation of the cargo there, which 
was confirmed on appeal here, a claim was ſet up on the part of the 
joint captors for their proportion of the prize; and a monition 
was accordingly iſſued from the court of appeal (at which court 
the Lords Camden and Grantley were preſent,) requiring Mayne 
and Co. to bring the proceeds into court; for diſobeying which 
monition an attachment iſſued on the 5th of July 17863 and in 
conſequence of that the proceeds were brought in. The caſes of 


the Miſericordia, the Jean De Theodore, the Vrow Maria, the 


Noſtra Seignora De Saragoſſa, and the Santa Rita, were alſo men- 
tioned as fimilar inſtances. This power of the Admiralty was alſo 
incidentally recognized in parliament in 1785, when a bill was 


brought in for the purpoſe of compelling the prize agents to 


deliver the proceeds of the capture at St. Euſatia into the hands 
of certzin commiſſioners : but that bill was diſmiſſed on the 
ground that the Admiralty Court had a competent power to 
compel the production of the proceeds, if a proper cafe were made 
out. In conſequence of this, a monition has ſince ifſued againſt 
theſe agents; ſome of whom are indeed out of the reach of the 
proceſs of the Court, but the others are made amenable; Then if 
it be objected that at all events this power of the Admiralty only 
exiſts till ſentence of condemnation, and that afterwards its 
juriſdiction is at an end, for that then the parties hold the pro- 
ceeds of the prize not as agents, but in right of property ; it is 
contended, - 

 2dly, That that power ſubſiſts after a general adjudication, 


until all claims reſpecting the prize are determined. Thoſe 


claims may ariſe from three different parties ; the captor enemy, 
the captured enemy, or a neutral. The rights of the latter 
form the moſt im portant object of the attention of the Prize 
Court; for, with regard to enemies, the condemnation puts a 
final end to their claims: but it is otherwiſe with reſpect 
to the neutrals, whoſe' claims ariſe after condemnation ; and 
the . condemnation itſelf is /ubze# to fuch. rights as neutrdls 
may bave in the property. The neutral maſter, who is a mere 
Vor. III. SW carrier, 


ſeveral inſtances of this ſort occurred, where the prize court of 
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carrier, has a lien on the cargo for freight and expences ; and 
this lien ſtill continues, notwithſtanding a general condemnation, 
for the cargo is condemned ſubject to his right. The maſter 
is no party to the ſuit reſpecting the queſtion of prize; and a 
judgment can only conclude thoſe who are parties to the ſuit. 
And in this particular caſe the plaintiffs are bound by their 
own agreement; for the cargo was put into their hands with an 


expreſs reſervation of the queſtion of freight, to be heard in the 


regular courſe of cauſes. So that this cargo was only delivered 


to them conditionally, and a part of this cargo ſufficient to anſwer 
the claim for freight and expences has not been condemned at 
all. Neither can it be ſaid that the queſtion of freight is to be 
determined of courſe, becauſe the maſter is zz general entitled to 
freight and expences ; for his claim is ſubje& to many excep- 
tions, which cannot be determined without involving in it the 
queſtion of prize; as if the captor plead that the goods were 
contraband, there a direct queſtion ariſes whether the freight 
does not become prize as well as the goods. This is one of the 


moſt difficult ſubjects which are agitated in the Admiralty Court, 


becauſe it may be affected by particular treaties, the law of nations, 


' proclamations, or orders in council. Or if the captor plead that 


the neutral refuſed ſearch, or failed under convoy of the enemy's 
ſhips of war, or conveyed intelligence to the enemy; they alſo are 
wavers of the rights of neutrality, and muſt be diſcuſſed before the 
queſtion of freight can be determined ; but of none of them can 
the common law courts take cognizance. The queſtion of 
freight muſt be determined by the ſame court which deter- 
mines the principal queſtion of prize; otherwiſe the courts 
of common law muſt be converted into prize courts, It may 
be ſaid that the freight may be adjudged in the Admiralty, and 
that a proceeding may be inſtituted in a common law court to 
enforce that decree: but it would be in vain for the Admiralty 
to adjudge the queſtion of prize, if they could not order the pro- 
ceeds to be brought into their court. If they could not give 
effect to their own adjudication, they would have a power of ad- 
judging that which they could not execute, and the common 
law courts would have to execute that decree, the juſtice of 
which they could not examine ; a ſpecies of judicature, not only 
vexatious to the ſubject, but alſo degrading to both the courts. 
This juriſdiction now claimed by the Admiralty was recognized 
by Lord Mansfield in Living flon and Another v. M'Kenzre, at 

3 Nis 


IN THE TWENTY-NINTH YEAR OF GEORGE III. 


Ni Prius in 1766. The ſhip Margaret (a) was taken in the 
war before the laſt by a king's ſhip, but reſtored by the ſentence 
of the Vice-Admiralty Court in Jamaica; that ſentence was 
confirmed on appeal here, and the cauſe was remitted back to 
Jamaica. The captured however brought an action here at 
common law, founded on the ſentence of reverſal: but Lord 
Mansfield was of opinion that it was not maintainable, as the 
queſtion aroſe out of a prize cauſe, and that the Courts of Ad- 
miralty ought to enforce their own decrees; and he nonſuited 
the plaintiffs. In determining a queſtion of this kind, the ſitua- 
tion of neutrals is alſo entitled to ſome conſideration; they are 
brought into litigation, without any miſconduct on their parts, 
on account of hoſtilities between this and ſome other country : 
and if they were ſubject to the vexation and expence of inſtitut- 
ing a freſh ſuit in a common Jaw court, after having gone 
through all the proceedings in the Court of Admiralty, it would 
be an inducement to foreign powers in time of war to enter into 
armed neutralities. | | 

Erſkine, Wood, and Richardſon (6), in ſupport of the rule, as 
to the principal queſtion, made four grounds; 1ſt, That ſup- 
poſing that the Admiralty have juriſdiction over the queſtion of 
freight, as an incident of prize, which they denied, yet if they 
ſuffered the ſhip or cargo to go out of their cuſtody, witheut 
taking a ſtipulation of ſubmiſſion to their juriſdiction from the 


(a) In 176e this veſſel, being the pro- the ſhip as the property of Living fox and 
perty of Living fon and Welfb, of New York, | Welſh, Britiſh ſubjects, reſiding at New 
failed from thence with a cargo of lumber | York, and for the ſpecie, as the proper- 
and proviſions bound to Jamaica, where | ty of the ſaid owners and of him the claim- 
ſhe delivered her cargo; and with the pro- | ant, alſo a Britifs ſubject. On the 29th of 
ceeds amounting to 1300/. in ſpecie ſhe | OZober, 1762, after hearing the cauſe, the 
proceded on a farther voyage to the Spaniſo | judge of the Vice Admiralty Court at Ja- 
ſettlement of Mont: Chriffe, in the courſe | maica decreed the ſum of 1300/. in the poſ- 
of which ſhe was taken by his Majeſty's | /e/ion of the captor to be reſtored to the 
ſhip the Defiance, commanded by captain | claimant, and the ſhip and the reſt of the 
M* Kenzie. He took the ſpecie out of the ſhip, | effects on board at the time of the capture, 
and puta prize maſterand mariners on board | or the full value, to be alſo reſtored to the 
to conduct her to Jamaica; but before her | claimant. From this decree captain M* Ken- 
arrival there ſhe was captured by a French rie appealed to the Lords Commiſſioners 
ſhip of war, and carried into Port au Prince, | of Appeals in prize cauſes, who on the 
where ſhe was condemned to the French | 1k of May, 1764, aftirmed the ſentence 
captors. Captain M*Xenzie ſoon after- | below, and decreed the cauſe to be remit- 
wards inſtituted a ſuit in the Vice Admi- | ted. About two years after this decree 
ralty Court in Jamaica againſt the ſpecie, | the action was brought here. "mn 

which he either kept in bis poſſeſſion or had (5) This was argued by Richard/on in the 
paid into the hands of his agent there. | laſt term; and by Erſtine and Hood on this 
A claim was then ſet up by the mafter ſor day.. 
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perſon to whom it was delivered, the incidental matter is there. 
by ſevered from the original cauſe, and no longer cognizable in 
that court. 2dly, That the parties entering into the ſtipulation 
can on no account be charged beyond the ſum therein ſpecified. 
3dly, That the Admiralty have no juriſdiction over freight in the 
caſe of prize goods, by the ancient uſage of that court, and the 
law of nations, 4thly, That at any rate they cannot award 
freight in ſuch caſes ſince the 19 Geo. 3. c. 67. Although, 


generally ſpeaking, where the Court of Admiralty has juriſdic- 
tion of the original cauſe it may alſo take cognizance of inci- 


dents ariſing therefrom, yet there are many ſuch incidents of 


which it clearly cannot hold plea, ſuch as the penalties given 


by the prize act (a) for certain acts of the captors, That rule 
thereſore muſt be taken with two reſtrictions; 1ſt, That the 
matter ariſing out of a cauſe over which they have juriſdiction 
ſhould not only be incidental, but rnecefſarzly ſo: and 2dly, That 


the drawing it within the juriſdiction of that court ſhould not 


counteract the common or ſtatute law. Therefore, as to the 
firſt, If a ſhip captured be adjudged 29 prize, the Admiralty 


may give damages for an injury ſuſtained in port, becauſe the 


bringing her into port was a neceſſary conſequence of the cap- 
ture, 1 Lev. 243. 1 Sid. 367. Dougl. 52. Now freight, 
of which it appears from many authorities (5) that the admi- 
ralty. has no, original juriſdiftion, cannot be conſidered as a 
neceſſary incident in a queſtion of prize. On the contrary, the 
taking cognizance of it appears to be a novel uſurpation of that 
court ; there being no inſtance to be found of freight having been 
awarded to neutral ſhips under fimilar circumſtances, for the goods 
of enemies condemned, before the late war; but there were many 
inſtances of Dutch neutral ſhips, laden like the D'Arenden Fan 
with Weſt India produce, the property of the enemy (c), which 
were condemned without reſerve, ſhip as well as cargo, and 
upon appeal thoſe ſentences were. uniformly. affirmed at the 
Cockpit, when Lord Hardwicke and Lord Mansfeld aſſiſted at 
the board. If freight could in any caſe be conſidered as an 
incident in a queſtion of prize, ſo as to give the Court of Ad- 
miralty a power of awarding it to the maſter of a neutral veſſcl, 
it can only be upon a principle fimilar to that which, at com- 
mon law, gives the maſter a lien on the cargo while it remains on 


| (a) 19 Gee. 3. c. 67. J. 28. 30. 34, 36.2 Lord. Raym 934. Hard. 474. 
39. 46. 50. (c) Vide Brymer v. Atkins, 1 H. Black. 
(6) 4 H. 139. 6 Via. 523. pl. 22. [C. 3. 191. 
b board 5 
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board; in which caſe he may retain it till his freight is paid: 1989. 
but even at common law if he once part with the poſſeſſion of 
the goods, he cannot afterwards re-take them, or the produce Suat 
thereof ; much leſs by any Admiralty proceſs. 2 Lord Raym. Hoge. 
934. 6 Mod. 12. And in 11 Mod. 6., Lord Holt expreſsly ſaid 

that if the maſter once part with the goods out of his poſſeſſion, 

he cannot afterwards re-take them by any Admiralty proceſs ; 

for if the goods are on land, and the Admiralty arreſt them, a 
prohibition will go. This follows from the very nature of the 
Admiralty juriſdiction ; for all their proceedings in ſuch caſes 

are in Rem; and as all prize ſhips and goods are by law in their 
cuſtody till condemaation or diſcharge, that court and the par- 

ties have a lien-upon them until that time; and therefore if 

any thing remains to be done after an interlocutory ſentence 

for the delivery of the ſhip or cargo to the captor or 
claimant, that court has a right to make that delivery upon 
conditions, provided they are not againſt law; and may compel 

the parties to give ſecurity for the performance of thoſe con- 

ditions; which if they refuſe, the Court may then order (a) the 

ipſa corpora to be ſold, and depoſit the money ariſing from ſuch 

fale in ſome public ſecurities for the benefit of the parties en- 

titled. So that even admitting that before delivery of the 

goods the Admiralty might have drawn to it's juriſdiction the 
queſtion of freight by means of the lien, as a neceſſary incident 

to the original cauſe, yet ſuch incident without ſome new con- 

tract became inſtantly ſevered by the delivery of the cargo, and 

was no longer within the reach of the Admiralty proceſs ; but 

became new matter and cauſe of action arifing upon land, 

and falls of courſe within the juriſdiction of the courts 

of common law. And this is univerſally the rule in every 

matter of admiralty cognizance, as in the caſes of flotſam and 

piracy, which with all their incidents are as completely within 

the juriſdiction of the Admiralty as any queſtion of prize, In 
the firſt caſe, if the thing be drawn on ſhore, and be there taken f 
by one claiming admiral's juriſdiction, an action lies againſt him 4 
at common law and not in the Admiralty : but if the ſame per- 
ſon take the thing at fea and draw it on land, and carry it 
away immediately, there the ſuit ſhall be in the Admiralty, for 
this is a continued act. 1 Rol. Abr. 533. 6 Vin. Abr. 526,7. 


i Com. Dig. 258. 4 In. 140. 2 Med. 294. Carth. 399. So 
where a ſhip and tackle were ſeized as pirates“ goods in the 


(a) 19 Geo. 3. c. 67. J. 27. s: | 4 
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Thames, and the owners ſeized and carried away the ſails and 
tackling, upon a fuit being inſtituted in the Admiralty Court to 

recover them back, a prohibition was granted, becauſe that was a 

matter which aroſe ſubſequently infra corpus comitatiis, though 

the Admiralty had original juriſdiction of the queſtion of piracy. 

1 Rol. Rep. 285. 1 Rol. Abr. 532. 3 Bulftr. 147. Bot if the 

fails and tackling had remained on board, or been in the cuſtody 

of the Admiralty on ſhore, they would have had juriſdiction. x 

Show. 179. Therefore if the captor in this cafe had, inflead 

of receiving the cargo by order of the Court, clandeſtinely taken 
it out of the ſhip, no ſuit could have been maintained there to 
recover it back, or compel him to account for it; much leſs 
then can it be done where the Admiralty has willingly parted 
with the lien. And wherever a prohibition has been denied: in 
caſes where ſuits have been inſtituted in the Admiralty to re- 
cover pirates' goods, which have been fold on land, they have 
been where thoſe ales were colly/ive, and where the Court con- 
ſidered the poſſeſſion of the vendees as the poſſeſſion of the pirates 
themſelves : but if they have been fold on land in market overt 
and without fraud, there a prohibition has been granted. 1 Rol. 
Abr. 530. Heb. 79. 2 Brownl. 29. 2 Saund. 260. I Ventr. 
173. 2 Lev. 25. Therefore in no event could the Admiralty 

take cognizance of the queition of freight here as incident to the 
queſtion of prize, becauſe it was not one continued act; for by 
the delivery of the cargo out of the cuſtody of the Admiralty 
it became a ſeparate queſtion, to which the juriſdiction of the 
Admiralty could not be extended, unleſs a recognizance by way 
of ſtipulation, in the uſual form, had been entered into by ſure- 
tics on behalf of the party to whom ſuch delwery was made; 
whereby they expreſsly ſubmit to the juriſdiction of that Court, 
and conſent, in caſe of default in the performance of the con- 
ditions, that the Admiralty proceis ſhall iſſue againſt them. 
And it is only by ſuch a ſtipulation that the juriſdiftion of the 
Admiral:y can be prolonged after the delivery of the thing itſelf, 
their lien being then exchanged for a perſonal ſecurity. And 
even with reſpect to another part of this cargo claimed by Gre- 
gory, the Admiralty did take a fidejuſſory caution when they de- 
livered it to the captor, which ſhews that that court conceived 
it to be neceſſery; and the omiſſion of it with regard to this 
part of the cargo was a mere blunder, If the monition had 
been againſt the parties in this caſe to give bail, it might per- 
aps have been enforced,; but here the monition has a different 
i object 
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object in view. For though an individual cannot by his conſent 
give a juriſdiction to a court which has none, yet he may bind 
himſelf under ſuch a penalty to-do ſome ſpecific act, not contrary 
to law. 12 Rep. 78. 2 Brownl. 30. 1 Com. Dig. 278. 1 Lil. Abr, 
718. G. 2 Lil. Abr. 151. G. 475. C. 6 Med. 252. 11 Med. 5. 
1 Ld. Raym. 272. Andr. 8. 1 Vez. 471. 2 Bur. 746. Cop. 
330. Dougl. 586. But here there is nothing on which the ſen- 
tence of the Court of Admiralty can attach; for it has no longer 
a lien on the thing, nor has it taken any ſecurity for the pro- 
duction of it ; and it has no hold apon the perſon except by con- 
ſent. This appears clearly from tracing the origin of thoſe 
ſtipulations. When the property of prizes was, for the firſt 
time, in the reign of Queen Anne, veſted by act of parliament in 
the captors, contingencies were foreſeen, where, in order to 
prevent them from periſhing, it might be neceſſary to deliver 
vp ſhip and cargo before the queſtion of prize and it's incidents 
could be determined; in all which cafes the ſtatutes have uni- 
formly directed the judge to take good and ſufficient ſecurity 
from the party to whom the delivery is made, or, in caſe of re- 
fuſal, or objection to ſuch ſecurity, to fell the ſame and depoſit 
the produce. No particular mode of ſecurity being therein 
pointed out, the prize court adopted the ſtipulation (a) taken by 
the inſtance court in caufes civil and maritime, which makes the 
parties perſonally liable by their ex preſs conſent: But without 
ſuch ſtipulation it has always been admitted by civilians as well 
as common lawyers that the Admiralty had no juriſdiction where 
the thing itſelf was out of their cuſtody, In former times the 
Admiralty had been in the practice of taking recognizances like 
courts of record; which produced ſo many prohibitions: 
And it was at one time a great ſubject of complaint, and 
was deelared illegal by all the judges. 4 Inf. 135. In 
conſequence of that reſolution it ſhould ſeem that the Court 
of Admiralty had adopted the ſtipulation now in uſe, which is 
ſufficiently aiſtinguiſhed from a recognizance taken in a court 
of record, and which the courts of common law, from a con- 
viction that ſomething of the kind was abſolutely neceſſary to 
maintain the Admiralty juriſdiction, at length approved of in 
Par v. Evans (6) 15 Car. 2. The very ground of its jurildic- 


tion appears from this inſtrument to be the conſent of the party; 


and though it ſubjects his perſon and goods, it does not enable 
the Admiralty to iſſue proceſs againſt his lands. But without 


(a) Sir Thomas Ray. 78, (6) Sur Themas Ray. 78. 1 K:b. 499. 500 515. 542. 552. 
ſuch 
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1789. Such ſtipulation it is expreſsly ſaid in 1 Keb. 500. that they can- 
— not maintain any juriſdiction at all, And in a ſubſequent caſe 
Suarr of Degravet v. Hedges (a) Dr. Lane, a very eminent civilian, 
againſt . . TER . . 
Worrr, Who was arguing againſt a prohibition in a caſe where the plain= 
tiff had entered into ſuch a ſtipulation, ſaid that it was a matter 
of the utmoſt conſequence to the Admiralty; for if a prohibition 
ſhould go, that Court would: ignify nothing, becauſe moſt of their 
proceedings were upon ſuch ſtipulations. All which ſhews that 
it has always been confidered that a ſtipulation of ſome ſort was 
neceſſary to give the Admiralty juriſdiction where they were not 
in poſſeſſion of the thing itſelf. But if this ſuit can be maintain- 
ed, it will be nugatory in future to take any ſuch ſecurity in 
order to give themſelves juriſdiction. And this reaſoning is con- 
firmed by the regular forms of proceedings in that Court, as ap- 
.pears from Clerke's Praxis Supreme Curie Admiralitatis (b) and 
other books, which clearly ſhew that in the various ſtages of a 
ſuit fidejuſſory caution is as eſſentially neceſſary to give them 
juriſdiction over the perſons and effects of the parties in all caſes, 
where the Court has not poſſeſſion of the ig corpora, as bail is 
in the courts of common law. And with this agrees Mr. Juſtice 
Blacłſtone s (c) opinion. And as the plaintiff in common law 
courts (d) cannot even declare in chief, where the defendant is 
not in actual cuſtody, till ſpecial bail be taken or an appearance 
entered by filing common bail, ſo, upon ſimilar principles, unleſs 
a defendant in the Admiralty is either in actual cuſtody or has 
given fidejuſſory caution, they can only proceed for defaults, but 
not to ſentence definitive (e). It muſt neceſſarily be the ſame 
where a party has been diſcharged-either out of cuſtody or from 
bis ſtipulation, which was the caſe here: For even in the caſe 
of an eſcape there can be no further proceedings till the party 
is brought into Court again. 1 Show. 177. 2 Mod. 136. 1 Freem. 
213. Sty. 117. Skin. 583. And if the party go at large by conſent, 
he can never be taken again. 4 Burr. 2482. 1 Term Rep. 559. 
Here too the bail having been once taken in execution the 
principal was for ever diſcharged. Cro. Zac. 320. 2 Bulſt, 68. 
1 Brownl. 121. 1 Rol. Abr. 897. 2 Wil. 294. Still leſs 
therefore-can the Admiralty proceed againſt the principal in this 
caſe after the bail have paid the full amount of their ſtipulation.: 
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(a) 2 Lord Ray. 1285. (3 Com. 291. 
(3) This book is mentioned with appro- (4) Ante, 2 vol. 719. 
bation by Lord Hardwicke, 1 4th.” 296. and (e) Clerke's Pra. Tit. 31. p. 52. Ariic. 
M. Rowghton, c. e libre nig · Adm. p. 170. 
1 There- 
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Therefore it is not enough to ſay that in the preſent caſe the mo- 
nition is not iſſued againſt Brymer and Pearſon as ſureries, but 
as owners of the Letter of Marque, for they are no longer bound 
to the juriſdiction of the Court in this ſuit, the ſtipulation being 
diſcharged. Many prohibitions have gone as to proceedings 
againſt owners, where both the owners and ſhip had been libelled 
in the Admiralty, and where the owners had not bound them- 
ſelves by ſtipulation, TJobnſon v. Shippen. 2 Ld. Raym. 984. 
Brickett v. Pearce. 6 Vin. 5 23. pl. 22. Yates v. Hall. 1 Term 
Rep. 79, and many caſesthere cited, By the practice of the Admi- 
ralty fidejuſſors are conſidered as ſo indiſpenſably neceſſary to 
their juriſdiction where they have delivered the ipſum corpus, that 
there can be no proceedings to ſentence definitive till it be cer- 
tified by the proper officer that the party has entered into a ſtipu- 
lation, nor can they legally proceed in the ſuit unleſs ſuch certifi- 
cate be continued by the proctor for the other party from court 
day to court day (a) ; now here that could not have been done 
after they were out of court. As the Admiralty therefore ap- 
pears to be acting not only contrary to the principles of the com- 
mon law in paſſing a final ſentence againſt parties in no way be- 
fore them, and over whom they have no juriſdiction, but alſo 
to have deviated in this inſtance from the civil law, and the 
courſe of their own court, the whole proceeding is a nullity, and 
this Court is bound to interpoſe by granting a prohibition, If 
the claimant had expected that any greater ſum than 500 J. 
would have been decreed for freight, he ought before delivery to 
have held the captor bound to an amount ſufficient to cover the 
whole; but having neglected to avail himſelf of the remedy pro- 
vided by law, the Court of Admiralty cannot now draw to them- 
ſelves a new juriſdiction over the ſubject under the pretence of 
doing juſtice, If a defendant is not properly in court at the 
time of the judgment, that would be a ground for arreſting the 
Judgment, or reverſing it for error, at common law. Cro. Eliz. 
223. Moor. 694. Cro. Fac. 620, Poph. 145. And a fimilar irre- 
gularity in an inferior court is a good ground for a prohibition. 
As to the caſes cited in the Admiralty to prove their juriſdiction 
in a caſe like the preſent, they are all of them caſes of a very mo- 
dern date; and were merely difputes between joint captors as 
to their ſeveral proportions. There is another ground for award- 
ing the prohibition in this caſe, becauſe the Admiralty had no 
power to award freight in a caſe like the preſent under the true 


| (a) Clerke's, Prax. T.t. 22, 23, 31. 
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1789. -confiruction of the 19 Geo. 3. c. 67. J. 2. (a), which veſts the 


> property of enemies goods condemned as prize abſolutely in the 

PART captors ſubject to-cuſtomary duties, &c. but without any reſer- 

Worrr. vation of freight, Now whatever might have been the right of 
the Admiralty before to grant freight in their diſcretion, which 
has been. before denied, yet now that diſcretion is virtually taken 
away ; for every ſtatute which introduces a new law, and limits 
a thing to be done in a particular form, though it be ſpoken in 
the affirmative, yet includes in it a negative that it ſhall not be 
done in any other manner. Plowd. 113. 6. 206. b. 11 Rep. 
59. Hob. 298. 1 Show. 420. Show. Parl. Caſ. 175. 3 P. 
Will. 6. 461. 1 Ld. Raym. 96. Here there is even a nega- 
tive; for it ſays that none other than the captors are to have any 
ſhare. Here therefore a prohibition lies ex debito fuſtitiæ, in- 
aſmuch as the Admiralty have proceeded contrary to an act of 
parliament. 13 Rep. 42. 

Lord Kenyon, Ch. J.—If we entertained any ſerious doubt on 
this queſtion, we would give the party leave to declare in prohi- 
bition, in order that the point might be determined by the Court 
of dernier reſort, But'as we have no doubt upon it, there are 
many reaſons why we ought not to grant the prohibition. In 

the firſt place, it would occaſion an uleleſsexpence to the parties; 
and in the next, and which is a matter of greater importance, it 
would again put theſe kind of queſtions in doubt, which have 
long been ſettled as to the Court of Admiralty: There is alſo an 
additional reaſon why we, who entertain no doubt, ſhould not 
interfere, which is that if the parties are diſſatisfied with our 
opinion they may apply to every other Court in Weſtminſier-hall 
for a prohibition. I do not indeed ſay that the queſtion is ſo 
clear as to preclude all argument on the other fide, but the ſtrong 
inclination of our opinion is in favour of what has been done in 
the Prize Court. Theſe proceedings take their riſe from the 
capture of a Daniſh by an Eng/iſh ſhip. The ſhip and goods 
were libelled in the Admiralty; and ſeveral perſons came in as, 
claimants, among whom was the preſent defendant, who claimed 
the ſhip as belonging to a ſubject of a neutral power. As far as 
reſpefed Gregory's goods, they were condemned, and no appeal 
was entered againſt that ſentence, As far as reſpected the ſhip 
itſelf, ſhe was ordered to be reſtored, as being the property of a 
neutral ſubject. But with regard to the goods of the defendant, 
they were alſo condemned; againſt which an appeal was inter- 


ii , N a (a) Pp, ide 20 Ges. 3. C. 23 7 2. 21 Ces. 3 6. 15% 2. 


poſed, 
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poſed, and the ſentence was confirmed. The Court, ſeeing 
that the maſter of the neutral ſhip had done nothing to forfeit 
his claim to freight, decreed that it ſhould be paid to him : 
and this is the conſtant practice where it does not appear that 
the neutral has done any thing 1n violation of any treaty or of 
the jus gentium, as by refuſing to be ſearched, or to ſhew his 
papers, or carrying contraband goods to the enemy, and in a 
variety of other inſtances, by which he would forfeit his pri- 
vilege as a neutral ſubject. Before this queſtion however was 
diſcuſſed, on an application to the Court of Admiralty, the 
goods were delivered to the party claiming them ; but inaſ- 
much as a ſubſequent demand might be made, which it 
was in the power of that Court to determine, they took bail to 
a certain amount, which has ſince proved to be inſufficient. But 
it is ſaid that as ſoon as the property is thus delivered into the 
hands of the captors, the Court of Admiralty has no longer 
any control over it, and can only proceed againſt the ſureties 
for the amount of the bail. But that poſition would be highly 
inconvenient ; and indeed would completely ſhut the doors of 
Juſtice, For if the Admiralty Court be then fun#us officio, and 
the bail be inſufficient, what is to become of the freight? A 
court of common law cannot take cognizance of freight; it in- 
volves in it the queſtion of prize, and whether or not the goods 
are contraband, and many other queſtions, which depend on the 
treaties made with foreign powers, of which this Court knows 
nothing, but all which muſt be ſubjeRed to the deciſion of ſome 
forum, governed by the ſame rules in all countries. The muni- 


cipal laws of this country are not the laws by which other coun- 


tries are governed ; but Courts of Admiralty are inſtituted in 
all civilized countries, and found their determinations on the 
ſame general code of laws. The propoſition then cannot be 
maintained, that, when the Court of Admiralty has parted with 
the poſſeſſion, it is fundus officio: and the argument ab incon- 
venienti applies ſtrongly againſt it, becauſe if that court has no 
juriſdiction, no court whatever can give relief. While the 
goods remain in the warchouſes of the Admiralty it is admitted 
that they may diſpoſe of them according to the exigency of 
the caſe; the ſame rule holds in common law courts, when 
they are ſaid to be in cu/{odia legis: but when do they ceaſe to 
be ſo? Not when they are ſent out of their actual cuſtody. 
The juriſdiction of that court attaches in 7ezz, and is not altered 
by a change of bands; I lay ſome ſtreſs on the words“ change 

of 


341 
1789. 


On al 

SMart 
again 

WOLFE. 


— 


* 
3 — a 9 md 8 
6 — 
. ** 0 : 7 * 
. » . 


— > » Sa — —_— 
_ — > 2222 enn * bo 


2 re - 
— — — TR __ 3 
. ² oro o 5 „ 


— 
e | 2 
/ — ere, oe. 


n 


hs — 
— — 
3 


3 
. „ % P gray 


CASES IN TRINITY TERM. 


of hands”, becauſe, if the /ega/ property be altered, as by a ſale 
in market overt, that might vary the caſe. But that queſtion 
is not affected by the monition in this caſe: that decides nothing; 
it only requires the parties to bring into the Court of Admiralty 
ſo much of the proceeds of the cargo as remains in their hands. 
When the parties appear in that court, and ſhew that they are 
not the cuſtodes of the property, and that they have acquired 
it by a legal title, which the laws of England will protect, and 
on which the Court of Admiralty cannot decide, then will be 


the proper time to apply for a prohibition, if that court ſtill at- 


tempts to enforce the claim, But that is not the caſe now: 
The property has perhaps only changed hands, and remains in 
the ſame ſituation as when it was in the warehouſes of the Ad- 
miralty, liable to be diſpoſed of according to the exigencies of 
the caſe. It ſeems that it was once doubted whether that court 
could take a fidejuſſory caution ; and it was contended that, 
without it, they would have no juriſdiction at all: but that is 
not warranted; the reaſon for taking a fidejuſſory caution was to 
guard againſt the conſequences of delivering the property to 
foreigners, where that court could not follow it, or to inſolvent 
perſons: but that was only an accumulative remedy, which 
enabled the court the better to purſue the property, but did not 
ſuperſede their juriſdiction in rem. Then it has been con- 


tended that the bail are not liable beyond the extent of the fide- 


juſſory caution, if the Court can alſo proceed in rem: but this may 
operate as an accumulative remedy, as in the caſe of a pawn, 
the right to detain which is not deveſted by the pawnee alſo 
taking a covenant as a farther ſecurity, on which he may ſue the 
perſon of the covenantor. The covenant 1s conſidered only as 
an additional remedy, and the party may proceed on both. In 
this caſe, in point of juſtice the goods ought not to have. 
been taken out of the hands of the maſter, till he had been 


ſatisfied for his freight. And though in order to accommo- 


date the parties the poſſeſſion of the goods was changed, it muſt 
be remembered that they were charged in the hands of the party, 
to whom they were delivered, with the ſame lien, as vhilſt 
they remained in the Admiralty Court. Then the amount of the 
freight claimed has been alſo objected to: but we muſt ſup- 
poſe that it is commenſurate with the value of the goods : 
that queſtion may be diſcuſſed in the Court of Admiralty, and 
if any injuſtice has been done on that head, it may be rectified 


on appeal. 


3 
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The courle of theſe proceedings is by no means novel : it has 
been repeatedly taken in caſes in the Prize Court where I have 
fat, and the propriety of it was never queſtioned. 

ASHHURST, J.—lt is certainly a general rule, that, where a 
court has jurildition in the principal | queſtion, it has ju- 
riſdiction incidentally over all interlocutory matters connect— 
ed with the original caule. That the Court of Admiral- 
ty has the ſole and excluſive juriſdiction over queſtions of 
prize cannot be diſputed. When a ſuit of that ſort is inſti- 
tuted, the firſt thing to be enquired into is, whether or not it 
be a lawful prize; if it be, the poſſeſſion is to be decreed to the 


captors. And the queſtion here is whether, having ſo decreed, 


that court can proceed to do juſtice in any incidental claims 


that ariſe in conſequence of it. I ſee no reaſon why they may 


not reſume ſuch a juriſdiftion in rem for that purpoſe after 
they have parted with the poſſeſſion of the goods taken. In the 
preſent caſe, after the Admiralty had decreed the goods to be 
lawful prize, the maſter claimed freight, which ſubject can only 
be diſcuſſed in that court; for whether or not he is entitled to 
freight depends on his own conduct in particulars of which a 
court of common law cannot take cognizance. Generally 
ſpeaking, when a perſon parts with the poſſeſſion of a thing on 
which he has a lien, he parts with the lien itſelf : but that 
rule does not hold in caſes where by law he is obliged to deliver 
up the poſſeſſion. Now here the goods were in the cuſtody of 
the law, and were taken out of the cuſtody of the maſter by 


the power of the Admiralty : but that court may decree him 


freight and expences in reſpect of his lien, notwithſtanding the 
decree of the property to the captors. Had the queltion mere- 
ly been whether the plaintiffs here were liable as bail, I ſhould 
have thought that they would not be liable beyond the amoyat 
of the ſum, for which they had become ſureties : but that is not 
the preſent caſe; for the monition only requires them to bring 
in ſo much of the proceeds of the cargo as remains in their 
hands. They are not called upon in the characters of bail, but 
as having the poſſeſſion of the proceeds, by whatever means that 
may have been obtained. It is highly convenient that the 
Court of Admiralty ſhould have that power; and ſeveral caſes 
were Cited by the Advocate General to ſhew that it had been 
repeatedly exerciſed. Theſe caſes have great weight, eſpecially 
as they are conſonant to juſtice and convenience, and there are 
no authorities to the contrary. 
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BuLLeR, J.—If a prohibition be granted in this caſe, it muſt 
be done on ſome of the allegations contained in the ſuggeſtion. 
In order therefore to decide the caſe, it becomes neceſſary to ex- 
amine what are the grounds laid before the court by the ſug- 
geſtion, as reaſons to induce us to grant the prohibition, and 
whether or not they are founded in point of law, The firſt 
allegation is that all prizes are committed to the care of the 
Court of Admiralty until nal ſentence, or until interlocutory 
order for releaſing. Now I find no foundation or authority for 
impoſing this reſtriction which the plaintiffs endeavour to put 
on that court. Every caſe that I know on the ſubject is a clear 
authority to ſhew that queſtions of prize and their conſequences 
are ſolely and exclufively of the Admiralty juriſdiction. Aſter 
the caſes of Lindo v. Rodney (a), Le Caux v. Eden (6), and 
Living flon v. M*Kenzie (c), it would only be a waſte of time to 


enter into reaſons to ſhew that this court has no juriſdiction 


over thoſe ſubjects. Still leſs reaſon is there for ſaying that the 
Admiralty Court ſhall be prevented from proceeding after it 


has made an interlocutory decree ; becauſe that would be to ſay 


that the Admiralty has juriſdiction at the beginning of the ſuit, 
and not at the end of it. The 2d, 3d, 4th, and g th allegations 
are that, when a ſhip is delivered to the captor, ſecurity is taken 
to reſtore her &c. according to the ſentence ; that after ſuch de- 
livery the Admiralty has no juriſdiction over the party to whom 
the ſhip is delivered, unleſs he be bound by recognizance; that 
ſureties are not liable beyond the ſum taken in the ſtipulation ; 
and that after payment of ſuch ſum the ſtipulation is diſcharged, 
and that any further judgment in the ſuit is void. Now all 
theſe allegations depend on the conſtruction of the 19 Geo. 3. 
c. 67. But, after the greateſt attention which I have been able 
to give to that act of parliament, I do not think that it abridges 
the ancient mode of proceeding in the Admiralty, or reftrains it's 
guriſdifion: but it was paſſed in order to give new powers as 
auxiliary to the authority and juſtice of the court, and to ex- 
pedite the proceedings in it. But theſe allegations have no 
relation to the cauſe before us; for this is not a proceeding 
againſt ſureties : no queſtion ariſes on the effect of the ſtipula- 
tion, but the proceeding is merely againſt the owners or their 
agents, in reſpect of the property is their bands, and to com- 
pel them to bring into court e goods over which the Court of 
Admiralty has undoubtedly a juriſdiction, This mode of pro- 


{c) Ante, 332. 3. 
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ceeding has been purſued and eſtabliſhed by all the caſes cited 
by the counſel againſt the rule, and there is no authority or 
even dictum to contradict them. The 6th allegation is that the 
maſter of ſuch ſhip bas no lien for freight after the goods are 
delivered. This is as little applicable to the preſent caſe; for 
this is not a queſtion on the maſter's lien, but on the authority 
and juriſdiction of the Court of Admiralty. The next allega- 
tion is, that, if a neutral ſhip be taken with the goods of an 
enemy on board, and the goods are condemned, and the cap- 
tors adjudged to give bail or pay freight, the maſter cannot 
maintain any ſuit for freight, nor can the Admiralty Court take 
cognizance of it after the property is delivered, unleſs the par- 
ty be bound to pay freight by ſtipulation, and then only to the 


amount of the ſtipulation. This ſeems to be a complicated 


and confuſed conſtruction of the act of parliament, without 
affording any fixed principle by which to ſteer. . However in 
order to divide it into diſtinct points, and to conſider the effect 
of each of them ſeparately, I ſhall ſuppoſe that it means to 


aſſert, iſt. that by the ſtatute 19 Geo. 3. c. 67. the ancient 


juriſdiction of the Admiralty, as to queſtions of prize, is to- 
tally ouſted after a ſentence of condemnation of the goods ; 
and 2dly, that, if the Admiralty takes a ſtipulation according to 
the directions of that at, that Court can proceed in no other 
way than to enforce ſuch ſtipulation. As to the firſt, it is tos 


clear to be queſtioned now that the Admiralty Court alone has 


juriſdiction not only over the queſtion of prize but of all it's 
conſequences. It has a power to reſtore or condemn with or 
without coſts, as is moſt juſt. It may reſtore the ſhip and con- 
demn the cargo; in which caſes it may give or refuſe freight to 


the maſter of the ſhip captured, according to the nature of the 


cargo and the circumftances of the caſe. If the firſt ſentence 
in this caſe had been merely to condemn the goods, I can find 
nothing in the ſtatute which can prevent the captured from 
claiming, or the court from giving to him, freight. If no 
ſtipulation had been taken for freight, it muſt have remained 
for the court to decide that queſtion in it's ordinary courſe : 
but here dail was given, and the court expreſsly reſerved the con- 
ſideration of freight and expences, and they were afterwards 
decreed to the maſter up to the 19th December 1782. How 
far the decree is right in giving coſts and expences is not for us 
to decide; for even if it be wrong, it is not a ground for a 
prohibition, but for an appeal. But if the cargo were lawful 
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prize, the (hip was rightly brought into this country, 
and therefore I ſhould have thought that the maſter was 
not entitled either to coſts or expences. The general power and 
authority of the Court of Admiralty being as I have ſtated, the 
queſtion is whether the ſecond ſection of the 19 Geo. 3. e. 67. 
has made any alteration. The ſtatute ſays that every ſhip taken 
after final adjudication as lawful prize in the Court of Admiralty 
and not before ſhall belong to and be divided among the captors 
as their proper goods and chattels. Now final adjudication does 
not mean to preclude the appeal, or to deprive any perſon of the 
right of interpoſing for his own intereſt. And the effect and 
meaning of that clauſe is only that, after all other rights and 
claims are adjuſted and allowed, the captors inſtead of the Crown 
ſhall be entitled to the remainder of the prize; but until that 
time no right is veſted in them. It ſeemed to be admitted by 
one of the counſel, who argued in ſupport of the rule, that fo 
far from the juriſdiction of the Admiralty being at an end after 
the decree, it might have proceeded to enforce it; for it was 
ſaid that, if the monition againſt theſe parties had been to com- 
pel them to give bail, the proceedings might have been legal; 
this ſhews that the Court of Admiralty is not functus officio on 
taking bail, The ſtatute does not warrant the argument that, 
when bail is given, that Court cannot give freight, I con- 
ſider that act as an addition to the juriſdiction of the Admiralty 
Court. Bail is neceſſary becauſe the goods may be ſent abroad 
and out of the power of that Court; but as long as they remain 
within the reach of that Court, unleſs the property be legally 
changed, they are ſubject to the control and juriſdiction of the 
Admiralty. The ſecond queſtion is whether, as the Court of 
Admiralty has taken a ſtipulation, it is confined to proceed on 
that alone, or may alſo proceed in rem according to it's ancient 
courſe. I conceive that the two clauſes in the ſtatute, which 
apply to that part of the caſe, are calculated to advance and not 
to reſtrain the power of that Court, They give an additional 
remedy for the benefit of the perſon who may eventually appear 
to be right; but do not ſtrip him of any remedy which he had 
before. If the thing itſelf can be found, the Admiralty has a 
juriſdiction over it, and may compel the production of it to 
anſwer the ends and purpoſes of the decree of that Court. The 
eighth allegation in the ſuggeſtion is that the Admiralty has no 
power to iſſue a monition, without an atteſtation or affidavit that 


the defendant has in his pofletiion or power money, or effects. 
| 4 Now 
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Now this admits the power of that Court to take the effects 
which are in the hands of third perſons: And if there be any 
foundation for inſiſting that there muſt be an atteſtation or affi- 
davit, yet it is quite immaterial in this caſe; for at the moſt 
that would only prove an irregularity in the proceedings; where- 
as in prohibition the queſtion is whether the Court has a juriſdic- 
tion, and not whether the juriſdiction ts exerciſed in a formal and 
regular way. But even admitting that this might be a ground for 
a prohibition, yet the fact fails. For by the proceedings it ap- 
pears that there was an atteſtation that Pearſon and Co, were in 
poſſeſſion of the proceeds of the cargo, and the allegation is that 
Brymer is one of the Company. The monition iſſued againſt 
him as one of the Company agreeably to the atteſtation ; and the 
allegation is merely to obtain in form that to which the party 
by his atteſtation had entitled himſelf'in fubſtance. And it is 
not denied in any part of the proceedings that Brymer was a part- 
ner with Pearſon. Theſe are the grounds laid for a prohibition, 
and are the legal reaſons on which the plaintiffs pray it. The 
ſuggeſtion then ſtates the whole proceedings in the cauſe, which 
it is not neceſſary to obſerve more upon than T'have already done: 
'but had there been any ground for a prohibition in this caſe, it 
would have been better to have brought it more to a point than 
to follow the prolixity of all the proceedings in the Admiralty 
Court. The ſuggeſtion then ſuppofes that the monition ifſued 
againſt Pearſon and Brymer as owners of the ſhip, or as agents 
of Smart, and therefore prays a prohibition to ſtay proecedings 
againſt them or any other perſons as agents of Smart. But this 
is not warranted by the proceedings, which are founded on the 
plaintiffs: having the poſſefon of the proceeds; and in that charac- 
ter they are amenable to the Court of Admiralty. The cloſe of 
the ſuggeſtion is equally inaccurate, and aſſumes what the party 
cannot allege, and what the Court in this caſe cannot grant. The 
party can only pray for the prohibition : whether it ſhall be 
granted or not depends on the judgment of the Court; and it 
muſt not be alleged on the record that it is granted, until the 
Court have pronounced their judgment that it ſhall be ſo. Thoſe 
words therefore mult be ſtruck out, otherwiſe they will miſlead 
poſterity. | 
There is only one part of the opinion given by my Lord, on 
which I entertain any doubt; which is, that, ſuppoſing the pre- 
ſent plaintiffs had obtained theſe goods under a legal title, under 
which they might have retained the poſſeſſion, that circumſtance 
Vor. III. | 4 U would 


. 
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would be a ground for a prohibition, If they never had the 
poſſeſſion of the goods, they ſhould have pleaded it below : but, 
the affidavit charging them with the poſſeſſion not being denied, 
it muſt be taken that they have the cuſtody of the goods. But 
ſuppoſing that they had obtained the poſſeſſion of them in market 
overt, or under any legal title, ſtill I think that a prohibition 
ought not to be granted on any account. There is a difference 
between prohibitions pro dęſectu juriſdictionis and pro defectu tria- 
tionis, Where a deed is pleaded, a prohibition may be granted 
on account of a defect of trial; becauſe we all know that the 
Admiralty Court inſiſts on having two. witneſſes to prove it, 
whereas the common law courts only require one. But we can- 


not interpoſe unleſs that defect be ſhewno : For, there, as well 


as in the eccleſiaſtical courts, if a deed or releaſe be admitted, that 
court may proceed; and if the party ſubmit to trial, he cannot 
afterwards apply for a prohibition. Therefore if the plaintiffs 
had acquired the legal property in theſe goods, I do not ſee why 
they could not defend themſelves in the Admiralty as well as in 
this Court. With reſpe& to what is ſaid relative to the Admi- 
ralty juriſdiction in 4 Int. 135.; I think that that part of Lord 
Coke's work has been always received with great caution, and 
frequently contradicted. He ſeems to have entertained not only 
a jealouſy of, but an enmity againſt, that juriſdiction. The paſ- 
ſage in 4 Inſt. 135. diſallowing the right of the Admiralty to 
take ſtipulations is expreſsly denied in 2 Ld. Raym. 1286. And 
I may conclude with the words of Ld. Holt in that caſe, that 
in this caſe ** the Admiralty had originally juriſdiction, and there 
is neither ſtatute nor common law to reſtrain them.” | 
Grose,. J.—If I had any doubt in this caſe, I ſhould wiſh 
that a prohibition ſhould be granted, in order that the parties 
might put this queſtion upon the record, and remove it into a 
higher court. But from the beſt conſideration which J have 
been able to give it, and from what I have heard from my 
brothers, I have not a particle of doubt; and therefore I think 


the prohibition ſhould be refuſed. 
Rule diſcharged. 
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RE ES azainſ/ MorGan, In Error. 


EPLEVIN in Glamorganſbire. The declaration con- 
tained two counts; to the firſt of which the defendant be- 

low made cognizance as bailiff of Sir H. Mackworth for three 
years rent, amounting to 195 /.; and iſſue was taken on the hold- 
ing; and to the ad. hepleaded non cepit, on which iſſue was alſo 
joined. The verdict entered was that the defendant did not of 
his own wrong, but for the cauſe alleged in his cognizance, take 
the goods &c. contained in the declaration, as he lawfully 
might &c.; and the jury aſſeſſed the damages of the defendant oc- 
ca/ioned by the ſaid premiſes to 195 l. and for his colts 4s.: And 
judgment was given below for 238 J. 6s. 5 d. including 43 /. 
25. 5d. for encreaſed coſts, The record was removed by a 
writ of error from the great ſeſſions at Glamorgan, and ſeveral 
errors were aſſigned; that on the firſt iſſue the jury found a ver- 
dict immaterial and irrelevant to the iſſue; that they took no 
notice of the laſt iſſue joined ; that they gave damages to the 


amount of the ſuppoſed rent in arrear, without enquiring con- 


cerning the rent and the value of the cattle diſtrained, when the 
judgment ought to have been given for nominal damages, and 
alſo for a return of the cattle, Upon this there was a ſuggeſtion 
of diminution in the return; alleging that the venire factas, the 
return thereof, the panel of the names of the jurors annexed to 
it, and alſo certain indorſements on the venire factas and panel 
were not returned, Theſe were afterwards accordingly removed 
by certiorari; when the following indorfement appeared on the 
panel, “ verdict for the defendant, damages 195 l., coſts by Jury 
45. increaſe 43 J. 25. 5d.—238/. 6s, 5d.” 

Marryat, on the part of the defendant in error, having ob- 


tained a rule to ſhew cauſe why the record tranſmitted into this 


Court ſhould not be amended, by entering a verdict for the de- 


fendent in error upon both the iſſues, and alſo a finding by the 


jury that the rent was in arrear to the amount of 195/., and the 
cattle diſtrained of the ſame value, previous to the aſſeſſment of 


damages to that amount; or otherwiſe why the judgment ſhould 
not be amended by altering it to a judgment pro retorno habendo ; 


Chambre, Bevan, and Nicol, ſhewed cauſe; and admitted that the 
verdict might be entered for the defendant in error on the ifſue on 
noncepit, becauſe on theindorſementon the jury proceſs there was 
a general verdict for the defendant in error; but contended that 


3 | the 
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1789. the Court could not amend by inſerting, as the finding of the 
jory, the amount of the rent in arrear and the value of the goods 
8 diſtrained, becauſe that would be converting the court into a 
Moxcawn jury without having the ſame means of information by evidence. 
in Error. The verdict therefore cannot be entered according to the direc- 
tions of the ſtatute 17 Car. 2. c. 7. % 3. Then if the judgment 
cannot be ſupported under the ſtatute; neither can it be altered 
to a judgment pro retorno habendo at common law. In replevin 
the avowant.may enter up his judgment either at common law, 
or under the.ſtatute.; but, having made his election to take it 
under the ſtatute, and that failing him, he cannot now enter 
up a common law judgment under pretence of amending a miſ- 
take of the clerk. Under the ſtatutes of jeofails all errors in 
the proceſs, and even the miſtakes of the clerk in entering up 
judgments, may be amended : but this cannot be conſidered as a 
miſtake of the clerk; for it is an attempt to enter up an entirely 
new judgment. The ſtrongeſt inſtance of an amendment is in 
the caſe of Short v. Coin (a), where a judgment againſt an exe- 
cutor de bonis propriis was amended by making it de bonts teſtatoris 
Sc., and de bonis propriis i non &c. This was permitted on the 
authority of Chapman v. Cale (5), where the amendment was 
made on an affidavit of the attorney that he had given proper in- 
ſtructions to his clerk, and that he had made a miſtake in enter- 
ing it up. The utmoſt therefore that can be done ts to alter a 
judgment, when the clerk (ſtrictly ſpeaking) has made a miſtake, 
but not to alter an erroneous judgment when there is no? miſ- 
priſion of the clerk. The ſtatute of 8 Her. 6. c. 12. / 2., 
which enables the Court to amend in affirmance of the judgment 
given, does not empower them to enter up a. different judgment. | 
Marryat, contra, was ſtopped, | 
Lord Kenyon, Ch. J.— Ihe amendment prayed for is an in- 
evitable conſequence of the finding of the jury. On the premiſſes, 
which the jury have found, no other judgment than that at 
common law could be entered. I think the caſe in Burrow goes 
the full length of deciding the preſent. 
'BuLLER, ].—Suppoſe this judgment were reverſed on a writ 
of error, we ſhould award a judgment ,pro retorno babendo ; as 
was done in.Gamble-v. Boſworth (c), which happened ſoon after I 
came into this Court; where the Court alfo gave coſts up to the 
time of the firſt judgment. And it is better for the plaintiff in 
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error that it ſhould be amended now, becauſe he will thereby be 
entitled to have his coſts. 

The Court then gave leave to 60 defendant in error to amend 
thus on payment of the colts in error and of this application, 
on the plaintiff in err undertaking to morn pros the writ of 


error. 


HazERLwWãOOD dem. PRICE again} THATCHER. 


K MPSON moved to {et aſide the proceedings in this eject- 
D ment for irregularity, becauſe the notice at the foot of the 
declaration was ſubſcribed in the name of the nominal plaintiff 
inſtead of the caſual ejector, on the authority of Peaceable v. 
Troubleſome (a), where the court on a ſimilar objection diſcharg- 
the rule for judgment. But 

The Court, after conſulting with the Maſter, ſaid that it had 
been repeatedly determined fince the caſe in Barnes that this 
was not a ſufficient ground of irregularity to ſet aſide the pro- 
ceedings; and they 

Refuſed the motion, 


(2) Barnes, to edit. 172. 


The KING againf SMITHIES. 
RSKINE on a former day obtained a rule to ſhew cauſe 
why an attachment ſhould not iſſue againſt the defendant, 
for not obeying a rule of this Court, which required him to give 
inſpection of ſome corporation books at Colcheſter. 

Bearcroft now ſhewed cauſe, and made a formal objection 
that the affidavit, on which the application was made, did not 
Ntate that the defendant had been ſerved with a copy of the 
role perſonally, and that the original rule was at the ſame time 
ſhewn to him: And 

The Court, being of opinion that this was abſolutely neceſfary, 
were about to I; 
Diſcharge the rule (a): 

But it being ſuggeſted that the defendant had been ſerved 
with the rule in the regular manner, the Court gave the prole- 
cutor an opportunity of making an additional affidavit as to that 
fact. 

(a) Vid. R. v. Ech vean and Another, next caſe. 
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The KING againſt Jostrn EDYVEAN and 
SAMUEL SPILLER, (a). 


N Hilary Term laſt a mandamus. iſſued, directed to the late 
mayor, the common clerk, capital burgeſſes, and counſellors, 

of Bodmin in Cornwall, commanding them in due manner to aſ- 
ſemble at the Guildhall in that borough on the 16th February, 
and to proceed to the election of a mayor according to the ſta- 


tute 11 Geo. I. c. 4. It was alſo ordered by a rule of the Court 


that public notice in writing of the time appointed by the writ 
ſhould be affixed in the market place, or ſome other public 
place within the borough, by Hext, the town-clerk, fix days 
before the election. And in the laſt term a rule was obtained 
to ſhew cauſe why an attachment ſhould not go againſt the 
defendants, who were capital burgeſſes, for their contempt in 
not obeying the mandamus, on an affidavit of the town-clerk, 
which ſtated that 6 days previous to the time appointed he 
affixed a notice on a ſtone poſt of the Guildhall of the intended 
election, and alſo ſerved the two defendants and moſt of the 
other members of the corporation wwi7h a copy of the rule, which 
had been iſſued reſpecting the notice; that though 16 mem- 
bers attended the meeting, the defendants and three others did 


not, in conſequence of which no election could be had, the 


charter requiring a majority of the capital burgeſſes (conſiſting 
of 36) to be preſent at the election of a mayor. 
Morris and Gibbs now ſhewed cauſe, obſerving that it was a 
general rule that no perſon is to be conſidered as guilty of a 
contempt for diſobeying any proceſs of the court, unleſs the 
original proceſs be ſhewn to him at the ſame time that he is 
ſerved with a copy of it. R. v. Smitbies, ſup. 351. But here 
neither the mandamus itſelf, nor the original rule upon which the 
mandamus was granted, was ſhewn to the defendants ; neither 
is it ſworn that they were left at the defendants' houſes, or 
that they ever came to their knowledge. 

Lawrence, Serj*. contra, admitted the general rule, but ſaid 
that it did not apply to this caſe. For the 11 Geo. 1. c. 4. 


J. 2., only directs, for the ſake of notoriety, that public notice in 


writing ſhall be affixed either in the market place, or ſome other 
an place in the borough; but it does not direct perſonal 


(a) See the preceding caſe. 
4. notice 
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notice to each individual member of the corporation. And 
to require ſuch notice would be to defeat the operation of the 
ſtatute. If indeed the defendants had not received any intima- 
tion that the mandamus had ifſued, that would be an anſwer to 
an application for an attachment : but here they have made no 
ſuch anſwer; and therefore the Court muſt conſider that they 
had ſufficient notice, eſpecially as they were ſerved with the rule. 

Lord Kenyon, Ch. ]. —Although, in general, perſonal notice 
is neceſſary before a party can be brought into contempt, yet in 
this caſe the act of parliament ſeems to have diſpenſed with it. 
That ſtatute, which was paſſed to prevent diſſolutions of the 
corporations which negle& to chuſe the mayor on the charter 
day, enables the Court to grant a mandamus to compel them to 
proceed to an election, and it directs that public notice in writing 
ſhall be affixed in ſome public part of the borough. It would 
be a ſufficient anſwer to ſuch an application as this to ſay that 
the party did not live within the limits of the borough, and had 
received no notice whatever of the writ, But the public notice 
directed by the act is prima facie ſufficient to call upon the 
members of the corporation ; and if they can make ſuch an ex- 
cuſe, they ſhould ſhew it in anſwer, 

A$SHHURST, J.—There ſeems to be no foundation in fact for 


any ſuch excuſe in this caſe, becauſe the defendants were ſerved 
perſonally with the rule. 
Rule abſolute. 


The KING againſt The Inhabitants of EDcewortH, 


WO juſtices removed by an order Henry Rothwell, Suſan 

his wife, Henry their ſon aged 15 years, and ſeveral 
younger children, from Caſtleton to Eqdgeworth, both in the 
county of Lancaſhire. The ſeſſions on appeal confirmed that 
order, ſubject to the opinion of the Court on a caſe; which ſtated 
that Henry Rothwell, the father of Henry the pauper, [not 
having a ſettlement at Edgeworth], when Henry the ſon was 
about 13 or 14 years old, came to live upon a tenement at Edge- 
worth, called Hob Lane Gate, of the yearly value of 5/., and 
reſided there about two years; during which time Henry the 
father put out Henry the pauper to one James Pollitt, then re- 


mean time gained a ſettlement at B; it was held that the ſon was not ſettled in A. by ſervice of the 


apprenticeſhip, and that he was not emancipated, but followed his father's ſettlement at B. 


ſiding 
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fading in the townſhip of Spotland, for four years, to learn the 
trade of a wool-comber. The pauper Henry accordingly left his 
father's houſe, to which he never afterwards returned but as a 
gueſt, and reſided with and worked for Pollitt at Spotland for 
the four years; and by him was provided all that time with 
meat, drink, waſhing, lodging, and clothes ; and was confidered 
by his mother as part of Pollitts family. During thoſe four 
years the pauper was ſometimes a quarter or half a year without 
ſecing his father or mother, on which occaſions he came to his 
father's at lob Lane Gate on a Saturday evening, and returned 
home to his maſter's either on the Sunday evening or Monday 
morning following. After the expiration of the four years he 
never returned to his father's family, but worked at his trade of 
a wool-comber at different places about the country, and 
ſupported and maintained himſelf thereby, until he after- 
wards married, and reſided with his wife and family in 
a houſe of his own. After the pauper was put out to Pollitt, 
and before the four years expired, Henry the father took another 
tenement in Edgeworth of the yearly value of 8/. which he oc- 


cupied with the former tenement called Hob Lane Gate for a 


year, whereby he gained a ſettlement at Edgewortb. The pau- 


per never gained any ſettlement for himſelf; and the queſtion is 
whether he followed his father's ſettlement at Edgewor 7h, 

This caſe was ſent down to be re-ſtated in Hilary term laſt, the 
Court not being ſatisfied whether the pauper had been appren— 
ticed to Pollitt by indenture, The ſeſſions now returned that 
the pauper had been put out apprentice by indenture, which was 
void for want of the ſtamp, denoting the payment of the ad- 
ditional duty, 

This caſe was argued laſt Hilary term upon the ground of 
emancipation, as well as upon the other point relative to the in- 
denture of apprenticeſhip. But the Court then had no doubt 
upon the firſt ground: [vide the preceding caſe. ] And, on the 
above fact being returned by the ſeſſions reſpecting the in- 
denture, | 

The Court (without argument) now 


Diſcharged the rule for quaſhing the order of ſeſſions. 


The 
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The KINO againſt The Inhabitants of WiT Ton, 
cum TWAMBROOKES. 


HE pauper's father, Jobn Hewitt, rented a tenement of 

16/1, a year in Witton cum Twambrookes, Cheſter, and re- 
ſided upon it above a year, when the pauper was about fix years 
old. Jobn Hewitt then went to Middlewick, where he did no 
act to gain a ſettlement, and about two years after ran away from 
his family ; and the pauper's mother, taking the pauper with her 
to Congleton, died in half a year, when the pauper was left 
in the care of one Jane Brookes, with whom he lived at Congle- 
ton, and worked at the filk mills there. And the overſeers of 
the poor of Witton cum Twambrookes paid the whole or a part 
of his maintenance for four years to Jane Brookes, after which 
period the pauper ſupported himſelf till the age of 16; at which 
time he got 3 5. 9d. per week, and boarded himſelf where he 
liked. During the firſt part of the time he lived at Congleton 
he ſaw his father twice at the diſtance of about four years, at 
which times his father did not -give him any thing (except a 
pair of breeches, and twopence halfpenny the firſt, and only 
three halfpence in money the ſecond, time.) At 18 or 19 years 
of age the pauper went from Congleton to Sheffield, and hired 
himſelf for four years, by which hiring however he gained no 
ſettlement. He heard that his father had been to enquire after 
him at Congleton, and that he then lived at Dunham, to which 
place the pauper went to ſee him, and was at that time 23 years 
of age, and married: It appeared that the father had made 
ſuch enquiry as above mentioned after the pauper from his 
daughter (the pauper's ſiſter) with intent as he ſaid to give him 
a ſuit of cloaths, as he had done leſs for the pauper than any of 
his children. It appeared that the father Jobn Hewitt had 
married a ſecond wife, and held a tenement in Dunham of 111. 
a year, and had lived upon it eight years when his ſon went to 
ſee him there as above; upon which viſit he ſtaid only one hour, 
and never ſaw his father at any time but as above. Upon the 


above facts the juſtices at the Chefter Seſſions were of opinion 
that the ſettlement of the pauper George Hewitt was at Witton 
cum Twambrookes ; that place appearing to them the laſt ſettle- 
ment the pauper's father had whilſt the pauper remained a part 
of his family: and they confirmed the order of two juſtices, by 

Vox. III. 
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1789. which the pauper, and his wife, and family, were removed from 
3 Stockport to Witton cum Twambrookes, | 
— 2 Beercroft, and Manley, in ſupport of the order of ſeſſions, at- 
8 tempted to ſhe that the pauper was emancipated, becauſe after 
Twau- the age of eight years the pauper's father had no domicile of 
works. Which the pauper could be a member. But 
Lord KN VON, Ch. J.— Said, it was never conceived in any 
caſe that a ſon, who was only 16 years of age, and who had not 
gained any fettlement in his own right, was not part of his 
father's family. The caſes of emancipation have always been 
decided on the circumſtances either of the ſon's being 21 (a), 
or married (4), or heving gained a fettlemeat in his own right, 
or (as in the caſe of the ſoldier (c) having contracted a relation 
which was inconſiſtent with the idea of his being in a ſubordi- 
nate fituation in his father's family. 
BuLLEk, J.—lIn this cafe the pauper remained under the 
power (4) of his father the whole time. 
Per Curiam. Rule abſolute. 


Topping, was to have argued againſt the order of Seſſions. 


-— 


(a) R. v. Bugeen, Burr. S. C. 250. Matthews in Ipfwich. Str. 831. 

(2) Eafiwoodhay and Meſtarccdbay. 1 (c) R. v. Walpole St. Peter's. Burr. &. 
Str. 438. R. v. Bugden. Burr. §. C. 270. | C. 638. 
St. Michael's Caſſany in . Norwwich and St. (4) Vid. R. v. Oftharch, ante, 114. 


Saturday, Dor on the ſeveral Demiſes-of Pa LME A, Sx INNER, 


Tune 20th, 

and BRUT TON, againſt RICHARDS. 
2 * HIS was an ejectment for ſome premiſes at C don, 
I Devon, tried at the laſt Summer Aſſizes at Exeter, before 


remainder of the Lord Ch. Baron Eyre. And the only queſtion, upon which 


the deviſor's 


lands, hbere- any argument was made, aroſe on the will of Henry Rrchar ds, 
ditaments, 


goods, chat- who, being ſeiſed in fee of the premiſes in queſtion, by will 
tels, and per- dated 27th of September 1765, after bequeathing a certain leaſe- 


ſonal eſtate, 


«his leza- hold eſtate, to which he was entitled for the reſidue of a term 


1 of years, determinable on three lives, to his ſiſter Jane Dewaney, 


pences being ſubject to the payment of a mortgage therein mentioned to be 


thereout 


paid” con- then due thereon, and alſo chargeable with the payment of 104. 


3 "yg lee 16 each'of his four brothers and to his ſiſter, within fix months.; 
— 2 deviſed in the following manner; „All the reſt, refidue, and 
remainder, of my meſſuages, lands, tenements, bereditaments, 
goods, chattels, and perſonal eſtate whatſoever, my /egacies and 


funeral experices being thereout paid, I give, deviſe, and begueath 
1 unto 
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unto my ſaid filter Jane Dewdney ; and do hereby conſtitute and 17 9. 
appoint her whole and ſole executtix and refiduary legatee of wy 
this my will.” The leſſors of the plaintiff derived title under Fa: 
the deviſee Jane Dewdney, who is fince dead; the defendant Micnands. 
claimed as heir at law of the deviſor. On the trial a verdict was 
taken for the plaintiff, with liberty to the defendant to move, 
without coſts, to have the verdict entered for him, in caſe the 
Court ſhould be of opinion that Jane Dewdney, the deviſee, only 
took an eſtate for life under the refiduary clauſe, 
A rule to that effect was accordingly obtained in Michaelmas 
term laſt; againſt which, 
\Rooke, Serjt. and Gibbs, were now to have ſhewn cauſe, But 
the Court deſired 
Lawrence, Serjt. and Burrough, contra, to begin ; who con- 
tended that the deviſee Jane Deudney took only an eſtate for life 
under her brother's will. The only words, on which it can be 
argued on the other fide that the deviſe conveyed the fee, are 
** my legacies and funeral expences being thereout paid,” and 
„ hereditaments.” But as to the former; the diſt inction has been 
long ſettled that where the charge is on the perſon of the deviſee, 
a fee will paſs without words of limitation, becauſe otherwiſe he | 
may be a ſufferer: But where the charge is on the land, as in the 
preſent- caſe, the deviſee only takes an eſtate for life. In Colliers 
caſe (a), where the deviſe was to A. paying to one 205., and to 
others ſmall ſums, amounting to 45s. in the whole, the eſtate 
being of the yearly value of 3. it was held that a fee paſſed. 
But the Court ſaid that if the deviſe had been of the land, 
and that with the profits of the land the deviſee ſhould pay to one 
ſo much, and to another ſo much, the deviſee would take only 
an eſtate for life; for he cannot be a loſer. In Dictius v. Mar- 
«fall (5), a deviſe of all the deviſor's lands and goods, after his debts 
and legacies paid, was held to carry only an eſtate for life. So in 
Canning v. Canning (c), under a-deviſe of all the reſt, reſidue, 
and remainder, of the deviſor's mefſuages, lands, tenements, or 
Bereditaments, after his juſt debts, legacies, and funeral expences 
are fully ſatisfied and paid,” to his executors in truſt. for his 
daughters, the executors only tovk an eftate for life, Neither is 
the word * hereditaments” ſufficient to convey the fee. In 
Hop well v. Ackhlarid (d) Trevor, Ch. J. faid* that the word 
* hereditaments” cannot be taken to denote the meaſure or quan- 


(a) 6 Co. 16. | (c) Moſel 240. 
0) Cro. Elix. 330. , (4) Salk..239. 4 
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tity of the eſtate, And in Canning v. Canning, the Maſter of the 
Rolls ſaid (a) that the law was ſettled, in the caſe of Hopewell v. 
Ackland, that a fee will not paſs by the word“ hereditaments.” 
By the preſent will therefore, there being no words of inheritance, 
F. Dewaney only took an eſtate for life. The words here uſed 
at the moſt only raiſe. a conjecture, But in Loveacres v. 
Blight (b), Lord Mansfield ſaid, ** If the intention of the 
teſtator be doubtful, the rule of law muſt take place. So if the 
Court cannot find words in the will ſufficient to carry a fee, 
though they ſhould themſelves be ſatisfied beyond the poſſibility 
of a doubt as to what the intention of the party was, they mult 
adhere to the rule of law.” There are no introductory words in 


this will, indicating an intention in the deviſor of diſpoſing of 


all his eftates; had there been ſuch, then the words reft and 
re/idue, by being coupled with them, might perhaps have car- 
ried the fee. But it cannot be ſuppoſed that the deviſor in- 
tended that his ſiſter ſhould take the fee; for in the former clauſe 


in the will the leaſehold eſtate is bequeathed in the molt cor- 


rect manner: from whence it. may be fairly preſumed that, if 
he had intended ;that the inheritance ſhould be deviſed to his 
ſiſter, he would have uſed words adequate to the purpoſe, With 
reſpect to the appointment of the deviſee to be ſo/e executrix 
and refiduary legatee, thoſe words have an appropriated meaning; 
they relate only to perſonal eſtate, and cannot therefore be conſi- 
dered to have been uſed as applicable to the /reebo/d. | 
Lord Kenyon, Ch. J.— The Court will not indeed anxiouſly 
ſeek for words to diſinherit the heir at law, though they will en- 
deavour to give effect to the intention of the deviſor. In this 
caſe no perſon, who reads this will, except a lawyer, can have 
any doubt on the meaning of it; for he deviſes ** all the reſt, 
reſidue, and remainder, of his meſſuages, lands, tenements, here- 
ditaments, goods, and perſonal eſtate whatſoever to his ſiſter,” and 
appoints her ſole executrix and refiduarylegatee. I admit indeed that 
thoſe words alone are not ſufficient in lau to carry a fee; but I 
rely on the words which immediately follow, © my legacies and 
funeral expences being tbereout paid, as ſuffictent for that pur- 
poſe. For the fund which is to anſwer thoſe demands ought to 
be as ample as poſſible, Thoſe charges extend to and are to be 


taken out of the property which was before given to the re- 
 fiduary legatee: and if that deviſe did not compriſe the whole of 


the deviſor's eſtate, the intereſ# as well as the land, the legacies 


(a) Moſel. 242. 6) Cowp. 355. 
3 | and 
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and funeral expences might not be paid. I remember a caſe 
ſome years ago, which came from the Northern Circuit, where 
the eſtate was charged with the payment of an annuity (a) : But 
ther2 were no words of inheritance; and the Court held that a 
fee paſſed by it, becauſe the annuity might laſt longer than the 
life of the deviſee. And as it is plain that ſuch was the inten— 
tion of the teſtator here, I am glad to find the word“ thereout” 
in this deviſe, without which the other words would not have 
been ſufficient to give effect to that intention. And I think 
this is not extending the rule further than the caſe to which I 
alluded. | 
ASHHURST, J.—If the words of this deviſe had been “ pay- 
ing all my funeral expences and legacies out of the rents and pro- 
fits,” they would not neceſfarily have carried the fee; becauſe 
as the deviſee would only have been liable to pay them out of 
that particular fund, ſhe could not have been injured by it: but, 
according to the words of this devile, all the legatees may call on 
this deviſee for their demands. Therefore it muſt be taken to have 
been the deviſor's intention to give her wherewithal to pay them. 
BULLER, J.— There is hardly any caſe of this fort where only 
an eſtate for life is held to paſs, but that it counteracts the teſ- 
tator's intention. For where a teſtator uſes general words, he 
means to diſpoſe of every thing he has. But ſuch is the rule of 
law, that unleſs ſome words are uſed which the law confiders 
ſufficient to carry a fee, the deviſee can only take an eſtate for 
life; though indeed flight expreſſions are ſufficient to paſs the in- 
heritance, where the Court think that ſuch is the deviſor's in- 
tention. No technical words are neceſſary in a will to give a fee: 
but if any words are inſerted, to effectuate which it is neceſſary 
that a fee ſhould paſs, that is ſufficient. On the words of this 
will there can be no doubt: the teſtator firſt bequeathed a leaſe- 
hold eſtate to his ſiſter for ? refidue of the term; and afterwards 
deviſed “all the reſt, reſidue, and remainder, of his lands, here- 
ditaments, and perſonal eſtate,” to the ſame perſon; he clearly 
therefore intended to. give by this deviſe every thing which he 


had not before diſpoſed of. Then follow the words“ my le- 


vacies and funeral expences being zthereout paid; which of 
themſelves are ſufficient to paſs the fee. And I think that if 
the deviſe had been to his ſiſter“ paying the legacies &c. out of 
the rents and profits,“ that alſo would have carried the inherit- 
ance, For there is a diſtinction between a deviſe to trultees to 


(a) Fide 3 Burr. 1533. & 1618, 
Vor. III. 42 pay 
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pay ** out of the rents and profits,” and out of the annual rents : 
in the former caſe they have a power of ſelling the eſtate, but 
not ſo in the latter (a). The latter part of this will is an ad- 
ditional reaſon for ſuppoſing that the deviſor intended that his 
filter ſhould take the fee, becauſe after the above deviſe he makes 
her ſole executrix and re/iduary legatee. With regard to the 
operation of the word ** hereditaments;” there have been different 
conſtructions in different caſes: in ſome caſes it has been held 
to paſs a fee, in others not. If I were obliged to give an opinion 
on the legal import of that word here, I ſhould not heſitate 
about it: but it is not neceſſary to the determination of this 
caſe. 

GROSE, J.— Judges have at different times put different con- 
ſtructions on the word *©* hereditaments:“ but in this caſe it is 
not neceſſary to give any opinion upon it. It is ſufficient for me 
to ſay that I agree with the conſtruction which the Court has 


put on the words“ paying Zhereout.” 
| 7 Rule diſcharged. 


(a) 1 Eg. Caſ. Abr. 199. fl. 7.8. 


BLacknuRsT again} Cockst Lu. 


_— was an action on a policy of inſurance on goods 
from the lading of them on board the ſhip at London 
to Liverpool loſt or not loſt:” at the bottom of the policy 
was added ** warranted well December gth 1784.” At the trial 
at the laſt Guildhall Sittings before Lord Kenyon, it appeared 


that the defendant underwrote the policy between one and three 


o'clock in the afternoon of that day, and that the ſhip was loſt 
about eight o'clock the ſame morning. A non-ſuit was enter- 
ed, with liberty for the plaintiff to move to enter the verdict 
for him, in caſe the Court ſhould be of opinion that be was 
entitled to recover an the above facts. 

A rule to that effect having been obtained; 

Erftine and Lawes now ſhewed cauſe againſt it. Though in 
general by the words Joſt or not loſt” the underwriter is li- 
able even though it ſhould turn out that the ſhip was loſt at the 
time of ſubſcribing the policy, yet the latter words in this caſe 
were inſerted in the policy for the expreſs purpoſe of reftrain- 


ing their operation to the point of time when the policy was 
4 undes- 
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underwritten» And though the ſhip were ſafe on part of the 
day when ſhe was warranted to be ſo, yet (he was loſt before the 
time when the policy was ſabſcribed : and the day may be di- 
vided to anſwer the real ends of juſtice. Dyer 345. Sir R. 
' Howard's Caſe, Salk. 625. Roe v. Herſey, 3 Wilf. 274. 
Morris v. Pugh and Harwood, 3 Burr. 1241. Combe v. Pitt, 
3 Burr. 1434. and Pugh v. Robinſon, ante 1 vol. 116. But 
ſuppoſing the day not to be diviſible in this inſtance, then the 
warranty extended to the whole of the day; and it was not 
complied with: ſo that either way the underwriter is not 
liable, 

Chambre, in ſupport of the rule, was ſtopped by the Court. 

Lord Kenyon, Ch. J.— The fingle queſtion is whether the 
warranty at the bottom of the policy means warranted well at 
the time when the defendant ſubſcribed it, or any time on that day. 
And we are all of opinion that, if the ſhip were well at any time 
of that day, it is ſutficient ; and the underwriter is conſequently 
liable. 

ASHHURST, J.— This is the only way of giving effect to all the 
words of the policy; The underwriter inſured the goods on 
board the ſhip © loſt or not loſt ;” but the aſſured engaged that 
ſhe was ſafe on ſome part of that day. 

BULLER, J.— The nature of a warranty goes a great way to 
determine this queſtion. It is a matter of indifference whether 
the thing warranted be or be not material ; but it muſt be li- 
terally complied with; and if it be ſo, that is ſufficient, Here 
the (hip was warranted ſafe on the gth of December, and there 
was great reaſon for inſerting thoſe words, becauſe they pro- 
refed the underwriter againſt all loſſes before that day; to 
which he wonld otherwiſe have been liable, as the policy was 
on the goods from the lading of them on board the ſhip, 


Grose, J.—If this were not the true conſttuction of the 


warranty, one underwriter might be liable, and another not, 


though they both executed the ſame policy on the ſame day. 
| Rule abſolute. 
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MonTGoMERY oagainſ} EGG1nGTo0ON, 


HIS was an action by the aſſured on a policy on freight 
valued at 1,500/. In fact only 500 pounds worth of freight 
was on board when the ſhip was driven from her moorings and 
loſt : But goods to the amount of the reſt of the freight were 
ready to be ſhipped, and were lying on the quay for that purpoſe 
at the time. Lord Kenyon, before whom the cauſe was tried at 
the Sittings after laſt Term at Guz/dhall, told the jury that the 
queſtion for their conſideration was, whether this was a mere 
colourable inſurance, and a gaming policy, or whether it was a 
bond fide tranſaction; if the latter, the aſſured was entitled to 
recover for the whole value'in the policy. The Jury found a 
verdict for the plaintiff for the whole ſum. The caſe of Tongue 
v. Watts 2 Stra. 1251. was cited at the trial, where it 'was held 
that, the ſhip being loſt before the cargo was actually on board, 
although it were ready to be ſhipped, the aſſured who had in- 
ſured the freight as well as the ſhip could not recover the former. 
And Bower, for the Defendant, obtained a rule to ſhew cauſe 
why the verdict ſhould not be ſet aſide ; 
But te Court being ſtrongly of opinion againſt bim, he 
abandoned the rule; and it was accordingly 
_ Diſcharged. 


LEIOA gui tam againſt KEN, D. D. 
HIS was an action on the far. 21 Hen. 8. c. 13. / 26. for 


non- reſidence; in which the plaintiff recovered nine pe- 
nalties. 

In laſt Eaſter Term Erſkine moved to ſtay the proceedings, 
with liberty afterwards to move in arreſt of judgment; and made 
four objections; iſt. That no affidavit was filed that the offence 
was committed in the county where, or within a year before, 
the aclion was brought, according to the 21 Fac. 1. c. 4. And 
White g. t. v. Boot (a) was cited; where the proceedings were 
ſtayed on a fimilar ohjection. 2dly, That this was a proceeding 
by bill; whereas it thuuld have been by gor mation, or original, 


The fat. 21 Zac. 1. 6. 4. only applies to thoſe penal ſlatutes on which proceedings maybe 


had before the j uſtices of afiize, jullices of the peace, Sc. 


(a) Ante 2 vol. 274, 
according 
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according to the ſtatute 18 El. c. 5 (4). 3dly, That this Court 
hath no original juriſdiction over this ſubject: it ſhould be an 
information before the juſtices of aſſize, or juſtices of the peace, 
and removed hither by certiorari; by 18 El. c. 5. And ꝗthly, 
That the plaintiff ſhould have exhibited his ſuit 7 perſon, 
though he might afterwards have purſued the ſame by attorney; 
by the ſame ſtatute. | 

 Fehlyll and Fitzgerald, who ſhewed cauſe againſt the rule in 
laſt Eafter term, were deſired by the Court to confine themſelves 
to the firſt objection. And they obſerved that the application in 
White v. Boot was made in an early ſtage of the proceeding, 
whereas here no objeQion is made till after verdict; and the 
.defendant would have been entitled to a verdict at the trial by 
the 21 Jac. 1. c. 4. J. 2., unleſs the pleintiff had proved that 
the offence was committed in that county. That part of the 
ſtatute 21 Tac. 1., relative to the affidavit, is only directory to 
the officers of the court not to receive or file any information 
until an affidavit be made; but it forms no part of the record, 
ſo as to enable the defendant to take advantage of the want of 
it, In Hall v. Jones (6), which was an action for ſlander in a 
Piepowder Court, one error aſſigned was, that it was provided by 
the ſtatutes 17 E. 4. and 1 R. 3. that no plea ſhould be held in 
a court of Piepowder, unleſs the plaintiff or his attorney made 
-oath that the contract or other deed contained in the declaration 
was made within the time of the fair. But this error was diſ- 
allowed by the Court; ** for although this ought to be done if 
the defendant will ſtand upon it, notwithſtanding it ſhall not be 
made part of the record.” In Farrington v. Keymer (c) which 
was a gui tam action for exerciſing a trade, without having ſerved 


an apprenticeſhip, ſuch an objection as this was held no error on 
the record, The court held that the ſtatute was merely direct- 


ory to the officer, and not a matter of error. But it is queſtion- 
able whether any afidavit be neceſſary ; the conſtant practice of 
not making ſuch affidavits goes a great way to explaia the ſtatute, 
and to ſhew that they are not neceſſary. The ſtatute of G/ouce/- 
ter (d) alſo direQs that in all actions above 405. there ſhall be 
an affidavit that the plaintiff's demand is above that ſum; and 
though that affidavit is now univerſally diſuſed, no proceedings 
have been held informal for the want of it. 


(a) Made perpetual by 27-1, c. 10. (c) Cro. Car. 112, 
and 31 Eliz.c. x... . (4) 6 Ed. 1. . 8. 
(% 4 In}t. 272. | 
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Lord Kenyon; Ch. ].—All the objections, except that re- 
lative to the affidavit, may prevail (if at all) on a motion in arreſt 
of judgment, or on a writ of error, as well as in the preſent 
ſtage of the proceeding. And with reſpect to that obieRion 
arifing from the want of the affidavit; I think no ſuch affidavit 
is neceſſary; it has never been uſual to take that ſtep. And 
though, where the words of an act of parliament are plain, it 
cannot be repealed by non-uſer, yet where there has been à ſeries 
of practice, without any exception, it goes a great way to explain 
them where there is any ambiguity, I cannot forbear thinking 
that the ſtatute 21 Fac. 1. c. 4. is merely directory to the officer; 
and that the objection, if it can prevail, ought to have been made 
in ſome of the previous ſiages of the cauſe: but this has proceeded 
to verdict ; and thus at all events we get rid of the caſe of Hþb1re 
v. Boot. But I have looked into the old caſes on this ſubject and 
the reſult of my reſearches is that the ſtatute 21 Zac. does not 
control any of thoſe flatutes on . which * actions are to be 
brought in the ſuperior courts (a). 

BULLER, J. (5)—1I agree with my lord i in 13 points, To 
be ſure after a long courſe of years during which time it has not 
been the practice to file affidavits in ſuch caſes as the preſent, 
the court will endeavour to get rid of the objection. And 


there is ſomething in the ſtatute of James 1. which fortifies 
the opinion of my lord on this ſecond point; for the firſt ſection 
enacts that all offences to be committed againſt any penal 
ſtatute, for which any common informer may lawfully ground 


any popular action, &c. before juſtices of afſize, juſtices of niſi 
prius, or gaol delivery, juſtices of oyer and 7erminer, or juſtices of 
peace in their ſeſſions, ſhall be commenced Fc. in the county 


. where committed.” Now this action could not (c) have been 


brought before the juſtices of aſſize, or juſtices of peace, &c. 
and by the very words of the ſtatute, it only applies to caſes 
where the legiſlature had given liberty to common informers to 
bring actions &c. before ſuſtices of aſixe, &c. Therefore I cannot 


help thinking that the caſe of M bite v. Boot is not law. That 


394.—2 Keb. 424. 447+ 


fer or courts. Sa 4. J73. — Carth. 40s. 


(a D er 236.,—Cre. Car. 112.—Sir W, | lad, gui tam v. Burton, 2 Str. 1103. it was 
Jo. 193-—Lit Rep. 168. 212. 349,—1 | expretsly determined that an information 
[ertr. 8. — Latch 192. — Sir J. Raym. | for non-refidence upon this ſtat 21 Her. 8. 
438. — 3 Kb. | did not lie before juſtices of aſſine, and oper 
The contrary caſes are where pro- and terminer ; that ſtatute having vnly given 
actions in the king's courts where there may 
be an efloign, wager of law, or protection. 


—2 Ld. Raym 872 ——\ty. 223.— But in (6) Abſent Aſpturft, J. 
Creen v. Guy, Cre. Car. 146. and Gar- | (, Vide the caſes cited in note (a) 
4 was 


353- 
ceedings might ale have been had in in- 
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was an action brought on the ſtatute 25 Ed. 3.; and it does not 
appear that it was conſidered: whether that action could have 
been brought before juſtices of aſſize, &c.: And if it could not, 
then the ſtatute 21 Jac. 1. does not apply to it. 

GRrose, ].—The application in the caſe of bite v. Poor 
was made in an early ſtage of the cauſe, whereas this motion is 
not made till after verdict; which at all events diſtinguiſhes 
this caſe from that. But certainly that caſe was not con- 
ſidered very much at large; and the obſervations made by my 
lord and my brother Buller go to over-turn it. 

The Court therefore diſcharged the rule for ſtaying the pro- 
ceedings ; but granted a rule to ſhew cauſe why the judgment 
ſhould not be arreſted on the other objeckidns Me 

But that rule was now abandoned (a) by the defendant's counſel. 


(a) Vide the ſecond objection: It ap- 
pears by the late caſes (in oppoſition to 
Widifton v. Clarke, Cro. Eliz. 76. — M. 
29 El.—3 Ia. 194. S. C.—Sty. 223.—1 
Rol. Ar. 537. Fl. 8.) that a proceeding fy 
biil is an original action within the 18 E.. 
c. 5 ; and that original, as there uſed, doth 
not mean original writ but original afion, 
as contradiſtinguiſhed from proceed in 
inferior courts and the Star Chamber, Where 


Car. 25 ee. Abr. 537. S. C.—Carth. 234. 
The tat. 18 Elix. c. 5. (the very act itſelf) 
giva#4n action of debt in a court of record 
1 penalties againſt that act. The 
Iyfa at. 31 El. c. 5, relating to informers 
(which of courſe is of later date,) mentions 
actions, ſuits, 4, or informations. And 
in 5 Burr. 2722. and Cowp. 429, are two 
inſtances of proceedings inthe court of King's 
Bench on the ſtatute for non.reſidence. 


the proceedings were in a ſummary way by - | In anſwer to the third objection, ſee note (a). 
libel or complaint, Hil v. Dechair, Sty. 381. 1. | in page 364. 
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\JECTMENT for copyhold premiſes i in Berks, tried be- 
fore Lord Kenyon, Ch. J. at the laſt Berkſhire aſſizes: 
verdict for the plaintiff, lobjed to the opinion of this Court on 
the following caſe, 

The premiſes are copyhold of inheritance, and held of the 
-manors of Great and Little Coxcvell in Berkſhire. On the 4763 


October 1770 F. Giles died a bachelor, and ſeiſed of the pre- 


Mons z. 


that ſurrender of his anceſtor, ſrom claiming againſt the ſurrenderee.— .. Whether, in 
freebo.4 eitate it the heir had made a ſeoffment under  tuch circumſtances, has ur heir would not 
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Friday, 
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If the heir 
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in the life- 
tine of his 
anceſtor, and 
ſarvive him, 
the heir of 
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eſtopped, by 
the caſe of a 
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miſes in queſtion, leaving a nephew Thomas Robinſon, eldeſt ſon 
and heir of his fiſter Betty Giles by Richard Robinſon her huſ- 
band, his heir at law. On the 25th April 1772 William Robin- 
Jen, only ſon and heir of Richard Robinſon, who was the ſecond 
ſon of the ſaid Berty Giles by her ſaid huſband, was admitted 
to the premiſes in queſtion ; and at the ſame court ſurrendered 
into the lord's hands one part of them to the uſe of Richard 
Murſe, ſince deceaſed, (whoſe widow the defendant Ann is), and 
the other part to the uſe of William Morſe the other defendant, 
in fee, at the will of the lord, &c.; and ſeiſin of the tenements 
ſo reſpeQively ſurrendered was accordingly given to Richard and 
William Morſe by the hands of the ſteward by the rod; and they 
were accordingly admitted to the reſpective tenements according 
to the cuſtom of the manor. Thomas Robinſon, the eldeſt ſon 
of Betty Giles, and her (aid huſband, died in the year 1778, 
without iſſue, and without ever having been admitted to the 
premiſes in queſtion, leaving William Robinſon, who ſurren- 
dered to Richard Morſe, and William Morſe as aforeſaid, his 


nephew and heir at law. In 1781 William Robinſon died, leav- 


ing his ſiſters Mary Shade, Hannah Ward, and Ann Robinſon, 
and his nephew Jobn Faulkner, eldeſt ſon of his ſiſter Elizabeth, 
the leſſors of the plaintiff, his heirs at law. 

Lane for the plaintiff (a) maintained three propoſitions ; 1ſt, 
If this were the caſe of a freehold eſtate there could not be any 
implied warranty to bind the heirs of William, the brother of 
the leſſors of the plaintiff, who made the conveyance in queſtion, 
and under whom the leſſors of the plaintiff claim. 2d, The 


leſſors of the plaintiff are not barred by any cfoppel from claim- 


ing the eſtate, 3d, Whatever might be the caſe of a freehold 
eſtate, they are not barred or bound in the caſe of a copybold. 


| 1ſt, Before the ſtatute of Quia Emptores (b) any feoffment by the 


word ded: to hold by certain ſervices was held to bind the heirs 
by an implied warranty ; but fince that ſtatute the feoffor only is 
bound, and not his heirs. Co. Lit. 384. a. recognized in 2 Flack. 
Com. 300. Now if this be any warranty at all, it muſt be an 
implied one; for an expreſs warranty can only be by deed, which 
does not exiſt here, In Lite. .. 697. it is faid that there are three 
warranties, lineal, collateral, and warranty commencing by diſ- 


ſeiſin; and that warranties of the latter ſort do not bind the heirs. 


Now of that ſort was the warranty, if any, in this caſe : for, at 
che time of Williams entry and conveyance to the defendant, his 


(a) In laſt Michaelmas term, (5) 18 El.a. 
1 4 uncle 
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uncle who was entitled to the eſtate was living, and conſequently 
William was a diſſeiſor. 2d, The heirs are not barred by eſtop- 
pel. In no caſe can they be eſtopped where an implied war- 
ranty would not have bound them. Eſtoppels are odious in 
the law becauſe they preclude the party from ſhewing the truth, 
Lord Cote in Co. Lit. 352. 4. ſays there are three ſorts; iſt, 
By matter of record ; 2d, By matter in writing ; 3d, By matter 
in pays. The two firſt cannot apply here ; therefore if there be 
any eſtoppel at all it muſt be by matter in pays. Of this latter 
ſort Lord Coke gives theſe five inſtances; by livery ; by entry; 
by acceptance of rent ; by partition; and by acceptance of an 
eſtate, The three laſt are entirely out of the queſtion; there- 
fore it only remains to be conſidered how far thoſe of livery or 
entry apply. The doctrine of livery only applies to convey- 
ances by deed; it is to give a complete title to a party who was 
before entitled to enter: but that only applies to freehold ; 
and therefore there can be no eſtoppel by livery here, becauſe no 
freehold eſtate is attempted to be conveyed. It is held in Lit. 
J 446, that a releaſe paſſeth nothing but the right which the 
teleaſor hath at the time; and Lord Code in his Commentary 
on that ſection puts this inſtance; if there be grandfather, fa- 
ther, and ſon, and the father diſſeiſeth the grandfather, and 
makes a feoffment in fee, and the grandfather dies; the father 
againſt his own feoffment ſhall not enter, but if he die his ſon 
thall enter. So here, though William would have been eſtopped 
by his own act, yet the leſſors of the plaintiff, who claim under 
Him, ſhall not be eſtopped after his death, becauſe he had no 
right to paſs at the time of the ſurrender. If the heir d@nort 
claim the land from him who made the eſtoppel, but mercly in 
point of form derives his blood through him, he ſhall not be 
eſtopped. Sir William Jones 460. Now here the eſtate is not 
claimed from Miliiam, becauſe he never had any eſtate ; for be- 
fore it deſcended upon him he had ſurrendered to a purchaſer; 
therefore only the right deſcended upon him. But though as 
againſt his own act he ſhall not be permitted to enter, yet his 
heirs, though in point of form they claim through him, ſhall 
not be barred. In Com. Dig. tit. Eſtoppel, E. 7. It is faid 
that an «ſtoppel may be avoided where an act in pays is done by 
him who had no power to do it. So acceptance q rent by him 
who then had no title ſhall not be an eſtoppel. Ce. Lit. 352: 6. 
Here, therefore, 'as William had no right to do the act he did, 
thoſe who claim through him are not eſtopped. So if any in- 
Vol. III. | 5B teteſt 
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tereſt paſſed from the party, though not pro tanto, there ſhall be 
no eſtoppel. Co. Lit. 45. 0. Moor 20. Now this eſtoppel may be 
avoided by the leſſors of the plaintiff, becauſe an intereſt did paſs 
during the life of the ſurrenderor. As to the entry mentioned by 
Lord Coke as the other inſtance of eſtoppel in pays, that is anſwer- 
ed by the ſame argument which applies to livery; for livery is the 
«Ct of the party giving poſſeſſion, and entry is the act of the party 
receiving it. But, thirdly, whatever may be the caſe of freehold, 
the doctrine of warranty does not extend to copybold, and the 
jeſſors of the plaintiff cannot be barred by eſtoppel. In Ce Lit. 
158. and 4 Co. 22. 6. a copyholder is conſidered as a mere tenant 
at will according to the cuſtom of the manor ; and in the latter 
.caſe it is alſo ſaid, that the deſcent of the copyhold in fee ſhall not 
toll the entry of him who has a right to the copybold. And in 
3 Leon. 210. it was held that if there be a copyholder in fee, 
and the lord admit a ſtranger who enters, he is but a tenant at 
will, and not a diſſeiſor, becauſe he came in by the aſſent of 
the lord. Therefore after the death of the great uncle in this 
caſe, who died ſeiſed, when the right deſcended to the eldeſt 
nephew, the uncle of the preſent. claimants, their brother was 
but a tenant at will, and not a diſſeiſor, becauſe he came in 
under the act of the lord. Tf then the brother were merely a 
tenant at will, his eſtate was determined by the conveyance to 
the defendants, upon whom the leſſors of the plaintiff may 
enter. In Shaw v. Barter (a) it is held that if a tenant at will 
make a leaſe for years, and the leſſee enter, he is a mere diſ- 
ſeiſor, and a releaſe or confirmation afterwards of the tenant at 
will is void, becauſe the privity is determined: but here the 
brother did not even in point of fact attempt to confirm the 
. eſtate, If this were the caſe of a freehold there could be no 
collateral warranty to bind the heir, as the anceflor had no eſtate 
of inheritance in poſſeſſion at the time; by the 21/. ſect. of 4 Ann. 
c. 16. In Moor 352, it is laid down in expreſs terms that if there 
be a ſurrender of a copybold with warranty, the warranty is void. 
Then if an expreſs warranty by deed be void, .2 fortiori ſhall 
an implied one, where it is not by deed ; and in ſuch caſe the 
heirs cannot conſequently be eſtopped. In 2 Mod. 32. where a 
ſon, having a right to a copyhold eſtate after his father's death, 
entered and ſurrendered in his father's life time, the ſurrender 
was held void; and it paſſed nothing. Now that is a ſtronger 
caſe than the preſent, for here the ſurrenderor had nor ight veſted 
; - (3) Cro. Eliz. 830, ; 

: | in 
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in him at the time of the ſurrender. - 1 Mod. 199. 8. C. If the 
doctriae of eſtoppels could be applied to the caſe of copyholds, 
it would have been a deciſive anſwer to the above caſes. 

Bower for the defendants. The whole argument for the 
leſſors of the plaintiff proceeds on a miſtake, in ſuppoſing a 
ſimilarity between warranty and eftoppel. The cafes reſpeQing 
warranty may be admitted, but they do not apply to this caſe. 
For the queſtion here is not whether any title was conveyed to 
the defendants, but whether the leſſors of the plaintiff are not 
eſtopped from declaring the truth. If this had been a freehold 
_ eſtate, there is no doubt but that the leſſors of the plaintiff 
would have been eſtopped : then there is nothing in the nature 
of the particular eſtates of copyholds to prevent the doctrine of 
.eſtoppels attaching on them. Although there are no direct au- 
thorities on this point, yet on principle this cannot be diſ- 
tinguiſhed from the caſe of freeholds. There are eſtoppels in 
pais as well as by deed: And a ſurrender, though no re- 
cord, is a ſolemn act, the public notoriety of which before all 
'the tenants of the manor is equal to livery at common law ; and 
before the ſtatute of frauds a fee might have paſfed without deed. 
When the ſurrender is made, the ſurrenderee is in by him who 
made the ſurrender.; and in a plaint in nature of a writ of entry 
in the per” ſhall be ſuppoſed- “ in the per” by him who made 
the ſurrender.” 4 Rep. 27. 6. The ſurrenderee is ſo much in 
by the ſurrender that the lord cannot vary the uſes of the ſur- 
render; he cannot convey a different eſtate from that marked 
out by the ſurrender. Therefore on the notoriety of the thing, 
and on principle, an eſtoppel in the caſe of a copyhold is not to 
be diſtinguiſhed from that in a freehold by matter in pais. 

Car. (a) adv. vult, 


1 Kenyon, Ch. J. now delivered the opinion of the 
Court, 

This caſe depends on the ſhort queſtion whether a ſurrender 
of a copyhold eftate, made. by the heir apparent in the life-time 
of his anceftor, ſhall operate ſo as to prevent the heir at Jaw 
of the ſurrenderor recovering the poſſeſſion. But in ſtating 
this queſtion we muſt not omit one material circumſtance that 
the heir at law, though he ſurrendered in the life-time of his 
anceſtor, ſurvived that anceſtor. Generally ſpeaking, in point 
of reaſon it ſhould ſeem that, where a perfon makes a convey- 


(a) Mr. Jaſtice Zul er was Abbt. 
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ance, all thoſe who derive title through him ſhould be bound 
by it. If this had been a freehold eſtate of inheritance inſtead 
of a copybold, and the heir at law, before the eſtate came to him, 
had confeſſed a judgment which had been properly docketed, and 


the eſtate had afterwards deſcended on him, the eſtate would 


have been bound by it in equity. Then it ſeems harſh in point 
of reaſon that the heir at law ſhould derive title through his 
anceſtor to an eſtate, which the anceſtor himſelf could not have 
claimed. But this difference depends upon the doQrine of 
eſtoppels; and the caſes which are to be found on this ſubject 
are not eaſily to be reconciled. The principal paſſage relative to 
this point is in ect. 446. of Littleton, cited in the argument, 
* If there be father and ſon, and the father be diſſeiſed, and 
the ſon (living his father) releaſeth by his deed to the diſſeiſor 
all the right which he hath or may have in the ſame tenements 
without clauſe of warranty Ce. and after the father dieth &c. 
the ſon may lawfully enter upon the poſſeſſion of the difſeiſor, 
for that he had no right in the land in his father's life, but the 
right deſcended to him after the releaſe made by the death of 
his father Sc.“ And in commenting on that ſeQion Lord 
Coke (a) ſays, ** If there be a warranty annexed to the releaſe, 


then the ſon ſhall be barred. For albeit the releaſe cannot bar 


the right for the cauſe aforeſaid, yet the warranty may rebut, 
and bar him and his heirs of a future right which was not in 
him at that time: and the reaſon, which in all cafes is to be 


ſought our, wherefore a warranty, being a covenant real, ſhould 
bar a future right, is for avoiding of circuity of action, (which is 


not favoured in law;) as he that made the warranty ſhould recover 


the land againſt the ter-tenant, and he by force of the warranty to 


have as much in value againſt the ſame perſon. Vet there is a diver- 


ſity between a warrantyand a feoffinent; for if there be grandfather, 
father, and ſon, and the father diſſeiſeth the grandfather, and make 
feoffment in fre, the grandfather dieth, the father againſt his 
own feoffment thall not enter: but if he die, his fon ſhall enter, 
And fo note a diverſity between a releaſe, à feoffment, and a 
warranty: a releaſe in that caſe is void; a feoffmen: is good 
againſt the feoffor, but not againſt his heirs; a warranty is good 
both againſt himſelf and his heirs,” Lord Cote there refers to 
ſome caſes in the year books; one of which is in point, but the 
others are icrelevant. Now that is the principal ground on 


(a) C. Lit. 463. . 
which 
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- which the argument for the leſſors of the plaintiff. ſtands on that 1789. 
part of. the caſe. But in anſwer to this there are many caſes to YT 
be found in the books, from whence we may collect that the Gooprines 
courts of law have thought that a conveyance without war- 2 
ranty will equally operate as an eſtoppel; and that where the 

anceſtor is eſtopped, the heir ſhall alſo be eſtopped. Such are the 

caſes in Sir V. Jones 459. and 6 Mod. 258. In the former it 

was ſaid that eſtoppels in ait and by record by tine or recovery 

ſhall bind not only the party to the eſtoppel, bur alſo all privies 

who claim under him: but if the heir do not claim as privy, but 

by his own purchaſe, or from another anceſtor, he ſhall not be 

bound: and to be ſure this diſtinction is obvious enough. And 

in the latter of them it was held that if a man make a leaſe by 
indenture of land, which is not his, and after purchaſes it, that 

Teaſe ſhall bind him his heirs and aſſigns; and an eſtoppel, that 

a ffects the intereſt of land, ſhall run with it to whoever takes it.“ 

The ſame caſe is alſo reported in 2 Ld. Raym. 1048. If then 

it had not been for the authority of Co. Littleton, we ſhould '| 
have thought ourſelves preſſed by the later caſes, But in this 'E 
caſe we think we are delivered from deciding how the law ſtands | 
on that controverted point; for, whatever may be the caſe with wa 
reſpect to freehold eſtates, this queſtion ariſes on a copybold eſtate. wit 4 
And we have met with a caſe, determined by a great authority | | 
(a), which was not referred to in the argument, and which is | N 
.decifive of this caſe, In Taylor v. Philips (5b) Lord Hardwicke 
ſaid, ** In order to paſs an eſtate by ſurrender, the eſtate muſt 
paſs into the hands of the lord, through which it muſt be taken, '' 
A fine differs from the caſe of a ſurrender ; for that will be 9 
good againſt the heir by eſtoppel, although it paſſes no eſtate ATE i : 


at all: but if a ſurrender be not good, there will be no efloppel, U 
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and no eſtate can paſs into the hands of the lord.“ Now that om 


is a direct authority in point; and we have not been able to find 
any other caſe reſpecting copyholds, which comes ſo near the 2 
preſent caſe. Therefore on the authority of that caſe we are 27 
of opinion that the leſſors of the plaintiff are entitled to re- A : 
cover. 


Poſtea to the plaintiff. 
(a) Ld. Hardwicke, (6) 1 Pex. 230. 
\ 


Vol. III. EE HAavnpon 


r 


- — m 
reer — - ** 
7 


4. — 


— 2 — 


— — 


— — — * 
rr. — 
a —— . 


.. 
— 


— 2: 
— 


_ — — — — 
. A ITE or wen Stn gr 


n 
— 2 


n 


__ — — — 2 
— — 
** 


— >—fonnn bog een 8 
* 
LY 


* 
1789. 


— dd 


F riday 0 
June 26th, 


A bond giv- 


en by a fa- 


ther on the 
marriage of 
his daugh- 
ter was con- 
ditioned for 
payment of 
intereſt of a 
certain ſum 
to the huſ- 
band or his 
executors 
during the 


obligor's life, - 
and alſo for 


payment of 
the principal 
to the hul- 
band or his 


_ EXecutors 


within a li- 
mited time 
after the ob- 
ligor's death, 
if any of the 
iſſue of the 
marriage 
ſhould be live 
ing at that 
lime; there 
werechildren 
of the mar- 
riage who all 
died before 
the obligor, 
leaving ; 
grand. Hild- 
ren; the 
grandchild- 
ren were 
deemed to 
be i ſue of 
the marriage 
within the 
meaning of 
the condi- 
tion ; and 
conſequent. 
ly the huſ- 
band's exe- 
cutors are 


entitled to 


Tecover on 


the bond, 


CASES IN TRINITY TERM 


Haypon and Another Executors of Havnes 
againſt WILSHERE. 


EBT on bond given by the defendant and his late father 
deceaſed, to the teſtator. The defendant craved oyer of 
the condition, which (after reciting a marriage ſettlement in 


| 1752, on an intended marriage between the teſtator and the de- 


fendant's ſiſter, on which the defendant's father was to advance 


to the teſtator 500/. for the then marriage portion of his daugh- 


ter, and to ſecure the further ſum of Fool. to the teſtator 
within 12 months after his own death ** in caſe his daughter, 
or any i ue of her body begotten by the teſtator ſhould happen 
to ſurvive him,” with intereſt in the mean time after the rate of 
37. 10s. per cent.) was that the defendant's father ſhould yearly 


during the joint lives of himſelf and any of the iſue of the body 


of his daughter begotten by the teſtator pay to the teſtator, his 
executors &c. 171. 10s. as the intereſt of the 500/., and alſo 
that the heirs, executors Cc. of the defendant's father ſhould 
within 12 months next after his deceaſe (any of the iſſue of the 
body of his daughter, begotten by the teſtator, being living at 
the time of his deceaſe) pay to the teſtator his executors Cc. 
the ſum of 500/. The defendant then pleaded payment of the 
intereſt during the joint lives of his father and any of the iſſue of 
the body of his fiſter begotten by the teſtator: and averred that 
his father died in January 1788, at which time there were not 
living any of the iſſue of the body of his daughter begotten by 
the teſtator. 5 | | 
The replication ſtated that in the life time of the defendant's - 
father, in September 1777, W. Haynes one of the two ſons of the 
body of the defendant's fiſter begotten by the teſtator intermarried 
with E. Hudſon, and during the life-time of the defendant's 
father, in November 1780, had iſſue of his body on the body 
of Elizabeth his wife begotten one ſon, J. V. Haynes; and 
afterwards, and during the life of the defendant's father, in June 


1782, had other iſſue of his body on the body of Elizabeth his 


wife begotten another ſon, G. Haynes; which two ſons were 
both living at the time of the death of the defendant's father, 
and are ſtill living; yet that the defendant had not paid the 
cool. within 12 months after his father's death. 


To this replication there was a general demurrer and joinder. 
| 4 | Ruſſell, 


3 - 
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| Ruſſell, in ſupport of the demurrer, contended that though 
the word “ iſſue” has a technical meaning, as applied to the 
limitations of real property, yet when applied to perſonal con- 
tracis it ought to be underſtood in it's ordinary acceptation, in 
which it is reſtrained to children only. And in this particular 
caſe that meaning is marked by the addition of the words of 
her body begotten by the huſband,” which neceſſarily confine it 
to their children. This too is agreeable to the general obje& 
of marriage ſettlements, when the parties only look to the child- 
ren of the marriage, and do not mean to provide for grand-ch1/d- 
ren. And the cafes of Alexander v. Alexander. 2 Vez. 640. 
and Adams v. Adams, Coup. 651. were cited; in which it was 
held that a power to appoint to children does not extend to 
grandchildren. 
Ward, contra, was ſtopped by the Court. | 
Lord Kenyon, Ch. ].—The caſes cited of Alexander v. Alex- 
ander and Adams v. Adams are very different from the preſent. 
For in thoſe prior to the marriages the parties ſtipulated for a 
certain proviſion for the children of the intended marriage; but, 
as the law does not allow of limitations to perſons beyond the 
next generations, thoſe limitations muſt of neceſſity be confined 
to the children of the marriage. But this is a contract of a 
very different nature: a proviſion was to be made by the father 
of the intended wife (his daughter), and he engaged to pay the 
intereſt of a certain ſum to the intended huſband during his life, 
and to pay a further ſum to the huſband or his executors &c. 
in caſe the daughter or any of her iſſue ſhould be living at the 
time of his death, This ſum is not ſtipulated to be paid to the 
immediate progeny of the marriage, the children, but it is to be 
paid to the father or his executors, in caſe any of the iſſue be 
living. Then the queſtion is whether there is any iſſue of this 
marriage: the word“ iſſue” is genus generaliſimum; and under 
the ſtatute de donis it takes in the moſt remote degrees. Then 
it was ſaid that in caſe of perſonal property “ iſſue” is to be 
taken in it's more ordinary acceptation, and be confined to 
** children” only: but a variety of caſes might be put to ſhew 
that it extends to the moſt remote iſſue even in the caſe of per- 
| ſonalty. There are many caſes where an intereſt is held too 
remote, becauſe it is to depend on an indefinite failure of 1ſſue ; 
there the limitation is void, becauſe it includes all ſucceeding | 
generations. __ 
Per Curiam, Judgment for the plaintiffs. 
| DuFFIELD 
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Declaration 
en bend; 
plea that it 
was condi- 
tioned fur 
performance 
of covenants, 
which were 
to iadem- 

n fy the ob- 
ligee from 
alimony and 
debts incur- 


red by his 


_ wite after 


their ſepara- 
'tion, and that 
defendant 

had perlorm- 


ed the cove- 


nants. Re- 
plication that 
a judgment 
was recovere 
againlt the 
obligee by a 
creditor of 
his wife, and 
be ; aid debt 
and 0056. of 
evhich de- 
fencart had 
notice. - De- 
murrer and 
joinder. 

The defend- 
ant is habie 
for the coits 
as well as 
the debt paid 
by plaintiff ; 
for the cove- 
nant to in- 
demnify 1s 
general ; an 
it was not ne- 
ceſſary for 
plaintiff to 
gi ve notice 
that an ac- 
tion was 
commenced. 
And if it had 
been neceſ- 
ſary, the 
plaintiff muſt 
have recover» 
ed on thele 
pleadings ; 
for the de- 
tendant has 
admitted no- 
tice. 
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CASES IN TRINITY 


Dorris i ScorrT and Others, Executors 
of BAL HEA. 


E B T on bond given by Balcher to the plaintiff. The 

defendants craved Oyer of the condition of the bond; 
which was for the performance of covenants in an indenture'of 
ſeparation between the plaintiff and his wife of the one part 
and Balcher of the other part; and alſo of that deed, which con- 
tained a covenant by the'teſtator toindemnify the plaintiff againſt 
all debts whatſoever, which the plaintiff's wife ſhould, during 
the ſeparation, contract, and alſo againſt payment of all alimony 
or maintenance, and againſt all coſts, charges, expences, and 
damages whatſoever, which the plaintiff ſhould at any time there- 
after pay, ſuſtain,, or be put unto by his wife contracting 
any fuch debt or debts, or by the demand of any ſach alimony 
or maintenance, or for or by reaſon, or in reſpect, of any other 
cauſe matter or thing whatſoever, which might be borne, - paid, 
or ſuſtained, by the plaintiff, touching or concerning his wife 
ſo living ſeparste; and then pleaded a general performance, 

The plaintiff in his replication ſet forth the following breach; 
That during the ſeparation, and after the death of Ba/cher, to 
wit, in Michaelmas term 29 Geo. 3. B. R. one James Cuthbert 
impleaded the plaintiff in a plea of treſpaſs on the caſe for the 
non- performance of certain promiſes before that time, and after 
the indenture of ſeparation, and during the continuance of ſuch 
_ ſeparation, ſuppoſed to be made by the plaintiff to the ſaid 
James for a debt which the plaintiff's wife, during ſuch ſepara- 
tion, had contracted on account of certain goods ſuppoſed to be 
ſold by Cuthbert to the plaintiff, and delivered to the plaintiff's 
wife; and ſuch proceedings were thereupon had, that afterwards, 
to wit, in the ſame term Cc. the ſaid James by the confidera- 
tion and judgment of the ſame court recovered againſt the plain- 
tif as well the ſum of 82/7. 145. 10d. for his damages, by reafon 
of the non- performance of the ſaid promiſes, as allo 231. 155. 2d. 
which were adjudged to him for coſts, whereof the plaintiff was 
convicted, as by the record &c. And the plaintiff averred that 
he by reaſon of the premiſes was afterwards, to wit, on the 1t 
day of January 1789, at Cc. obliged to pay and did pay to the 
ſaid James the ſum of 120v/. in diſcharge of the demands, coſts, 
and charges, ſo recovered by Cuthbert of the plaintiff. The 

1 plaintiff 
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plaintiff alſo averred that in his defence of that ſuit he neceſ- 
farily laid out the ſum of 4o/.; of all 4ohich premi, es tbe defen- 
dant afterwards, and after the death of Balcher, to wit, on 
Sc. bad notice, yet the defendants have not indemnified the 
plaintiff of and from the damages and cls ſo paid by him 
as aforeſaid, for the cauſe aforeſaid, nor for bis ſaid expences, 
which he was ſo put to as aforeſaid in that behalf, nor have re- 
paid, Cc. | | 

To this replication there was a general a; and 
Joinder, 

Shepherd, in ſupport of the demurrer, inſiſted that the repli- 
cation could not be ſupported, becauſe the plaintiff had aſſign- 


ed a breach for the non-payment of a groſs ſum, part of which 


the defendants were not bound to pay. And as only one breach 
is aſſigned, which is entire, if the replication be bad in part, it 
is bad in the whole. The breach is for the non-payment of one 
entire ſum, compoſed of three different articles; the debt due 
to Cuthbert, the coſts, and the expences, Now though the 
plaintiff, if he had aſſigned three ſeparate breaches, would have 
been entitled to recover, if either of them were well founded; 
yet, being laid as one entire ſum, and the bond of indemhity not 
neceſſarily extending to the coſts and expences, the defendants 
are entitled to judgment. For, in order toentitle himſelf to recover 
the colts and expences attending the recovery of Cuthbert's de- 
mand, the plaintiff ſhould have ſhewn that he had given notice to 
the defendants of that demand; by negle@ing to do which thoſe 
coſts and expences were incurred. Notice is neceſſary in every caſe 
of this kind, excepting where the matter, of which the notice 
is to be given, is within the knowledge of all the parties. But that 
is not the caſe here; for this bond is to indemniſy the plaintiff 
againſt all debts which his wife might contract in future. If 


notice had been given to the defendants, the coſts and expences 


would not have been incurred; the plaintiff therefore cannot 
in this action avail himſelf of his own neglect. [In anſwer 
to a queſtion put by the Court whether, if the plaintiff him- 
ſelf had no notice of the demand till the action was commenced, 


the defendants would not have been liable to pay | thoſe cas fs | 


was admitted that they would. ] 
Lord Kenyon, Ch. ].—(ſopping Lane contra. ) There is no 
doubt but that the plaintiff is entitled to recover. The defendant's 


teſtatot has undertaken in the moſt general terms to indemnify the 


plaintiff againſt his wife's debts, and againſt all demands by 


Vor. III. 0 of 


375 
1789. 


Dvuye1ELD 


againff 
Scorr. 


PPP 
— —— „%:. / r dv ES os % os e 
” »- 


— — —— — — 


0 
— OC — ye 


1 
n 0 
4 e 
1 T 
72 
Mi * 
\ } 
=> i 
© 
ES 
0 
: p 
: jw 
| \ 
L 
\ 


376 


1789. 


LAY ud 


Durrikto 
again/t 


Scor r. 
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of any cauſe matter or thing whatſoever concerning her. And if 
it had been intended by the parties that the obligor ſhould have 
notice of each demand, that ſhould have been inſerred as a con- 
dition in the articles of ſeparation, as is frequently done. There 
are many old caſes to ſhew that a party, who covenants generally 
to do a particular thing, is bound at all events. Lord Coke 
Lays if A. undertake to enfeoff B., he is bound to prevail on B. 
to accept livery of ſeiſin. So if A. covenant that B. ſhall reſign 
his living at a particular time, the covenant is forfeited, though 
the biſhop will not accept the reſignation, Now here the teſ- 
tator undertook to indemnify the plaintiff generally againſt his 
wife's debts; and an action was commenced by Cuthbert, which, 
for any thing that appears to the contrary, was the firſt notice 
which the plaintiff had of that demand ; nor does it appear on 


the record but that theſe coſts were incurred in the firſt ſtage of 


the proceeding, in which caſe no negle& is imputable to the 
plaintiff. There is alſo another ground why this demurrer cau- 


Not be ſupported. For it 1s admitted that the defendants were 


at all events anſwerable for Cuthbert's debt; and this being an 
action for a penalty, the demand cannot be enforced without 
taking a judgment on the bond. And though the Court will ſce 
that the plaintiff takes out execution for nothing more than the 
plaintiff is really entitled to recover, that is no objection to the 
action itſelf. But on the other ground the plaintiff is entitled 
to the coſts and expences attending Cuthbert's action, as well as 
the debt itſelf. * 

ASHHURST, J.—If the defendants meant to take advantage 
of the want of notice, they ſhould have taken iſſue on that part 
of the replication, which ſtates ** of all which premiſes the 
defendant's had notice.” They might have replied that they had 


no notice, if that were a material part of their caſe. Inſtead, of 


which they have demurred to the replication, and have thereby 
miſtaken their defence. But even if the plaintiff had given no- 
tice of the action being brought, ſtill ſome coſts muſt have been 
incurred, which the plaintiff would have been entitled to recover; 
therefore at all events he is entitled ro judgment upon the de- 
murrer. | | 


BuLLER, ].—This caſe has been argued on two grounds ; 


1ſt, On a rule of pleading, which is that a replication, (when en- 


tire) which is bad in part, is ſo in the whole; 2dly. That it is not 
alleged that the defendants had notice of Cu:hbert's demand. As 
to the firſt : though there is ſuch a rule in law, it is miſapplied in 
this caſe. The common caſe in the books, to which the rule 


applics, 


Fay 


I 
J 
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applies, is where two perſons join in a juſtification in treſpaſs, and 
there if the plea be bad for one, it is alſo bad for both. But 


the rule cannot apply to any caſe where the objection is merely 


on account of ſurpluſage. This replication ſtates matter ſufficient 
to entitle the plaintiff to maintain an action on the bond; and even 
though it had ſtated ſomething afterwards which was inaccurate, 
yet that would not have vitiated the whole. 
the ſecond point: it is ſaid that the plaintiff has demanded 
three things by his replication. Now if he is entitled to one 
of theſe, be muſt have judgment. He is undoubtedly entitled 
to recover the amount of Cuthbert's debt; and the queſtion is, 
whether he is not alſo entitled to he cofts and expences. As to 
that, I believe there are caſes which ſay that, to entitle a perſon to 
recover on a bond of indemnity, he muſt ſhew that he was com- 
pelled by law to pay the debt. They go a great way to prove 
that the plaintiff in this caſe is entitled to recover the coſts and 
expences, The purpoſe of giving notice is not in order to give 
a ground of ation ; but, if a demand be made, which the per- 
ſon indemnifying is bound to pay, and notice be given to him, 


and he refuſe to defend the action, in conſequence of which 


the perſon to be indemnified is obliged to pay the demand, that 
is equivalent to a judgment, and eſtops the other party from 
ſaying that the def=ndant in the firſt action was not bound to pay 


the money. 
GROSE, J.—agreed in this latter reaſon ; and "Ty he re- 


collected many ſimilar caſes, in which no notice was alleged that 
the action was commenced. 


Judgment for the plaintiff. 


Hyps againff Hill. 


OVENANT for 77/. 195. due to the plaintiff, as aflignee 

of Sandys, for two years and a half of rent, on 25th De- 
cember 1788, under an indenture of leaſe dated 22d February 
1783, made by Sendys to the defendant of two houſes and a 
piece of ground for 61 years at the yearly rent of 31]. The 
defendant pleaded, riens in arrere, and a ſet- off for money paid, 
and on an account ſtated ; and he alſo paid 55/4, into Court. 
Iſſues were taken on the two pleas: and at the trial before Lord 
Kenyon, Ch. J. at the Guildball Sittings after Eafter 1789, a verdict 


was taken for the plaintiff, ſubject to the opinion of the Court 
| on 


With reſpect to 
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SCOTT. 
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June 26th. 


Under a co- 
venant in 2 
building leaſe 
by the te- 
nant to pay 
all the taxes 
(except the 
land tax) the 
landlord is 
only to pay 
the old land 
tax, and not 
the addi 
tional land 
tax, occaſion- 
ed by the im- 
rovement of 


eſtate. 
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on a caſe ; which ſtated (beſides the neceſſary and formal parts) 
a covenant in the leaſe, by which the defendant covenanted with 
Sanays his heirs and aſſigns to pay, bear, and diſcharge, all and all 
manner of rates, payments, aſſeſſments, and impoſitions, both 
ordinary and extraordinary, whatſoever, which during the term 
ſhould be rated, taxed, charged, aſſeſſed, or impoſed, or ariſe or be- 
come payable out of, for, or in reſpect of, the demiſed premiſes, 
{the land tax only excepted) ; and alſo a covenant on the part of 
the defendant to lay out 400 J. within the firſt four years in 
building four dwelling houſes on the piece of ground. The 
caſe then ſtated that the defendant accordingly built thoſe four 
houſes : that at the time of granting the leaſe, and until the four 
houſes were built, the ſum of 31. 8s. was annually aſſeſſed 
upon the demiſed premiſes for the land tax; and that ſince that 
time the ſame aſſeſſment of 3/7. 8s. has been annually made upon 
the two old houſes, and the ſum of 5 J. 125. has been annually 
aſſeſſed on the four new houſes, for the land tax, by a ſeparate * 7 
aſſeſſment; which ſums were ſo aſſeſſed by a pound rate of 4.5. in 
the pound, computed on a ſum not exceeding the actual annual 
value of the premiſes; and ſeparate receipts were given by the 
collectors for the reſpective aſſeſſments. The defendant has paid 
87. :0s. for two years and a half due 25th December 1788, of 
the annual aſſeſſment of 3/7. 8 5. and allo 147. for the ſame 
time of the other annual aſſeſſment of 5/. 125. on the four new 
houſes. wb | | 
The queſtion is, whether the defendant is to be allowed 
the 14 J. being the increaſe of land tax of the improved rent: if 
he is, the poſtea is to be delivered to him; if not, a verdict is to 
be entered for the plaintiff for 14. /. | 
Holroyd was to have argued for the plaintiff; but the Court 
dieſired to hear the other ſide firſt. | 
Gibbs, for the defendant, ſubmitted that the exception in the 
leflee's covenant amounted to an agreement between the landlord 
and tenant that the tenant ſhould not pay any part of the land 
tax, and that conſequently the whole of it muſt fall on the 
landlord. When the parties entered into the agreement for this 
leaſe, it was ſtipulated that the tenant ſhould pay certain taxes; 
for the payment of all which he expreſsly ſubjeted himſelf by a 
covenant ; but in that covenant there is an exception of the land 
tax. It cannot be contended that the circumſtance of this being 
a building leaſe will vary the caſe in favor of the landlord, be- 


cauſe only the tenant will be benefited for a certain time by the 
3 additional 
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IN THE TWENTY-NINTH YEAR OF GEORGE III. 


additional bnildings; for that, on the contrary, furniſhes an 
argument in favor of the tenant, becauſe it ſhews that the par- 
ties had in contemplation the improvement of the eſtate and the 
conſequent addition to the land tax, and yet in their agreement 
the tenant only covenanted to pay all the other taxes, but the 
land tax ; leaving that tax, however it might be encreaſed by 
the alteration of the eſtate, to be paid by the landlord. - But even 
ſuppoſing that this exception in the covenant did not amount to 
an agreement on the part of the-landlord to pay the land tax, 


then it falls within the general rule that the land tax muſt be 


wholly paid by the landlord, the land-tax act giving the tenant 
a power to deduct it out of the rent. 

Lord Kexyon, Ch. J.—In whatever light this queſtion is 
conſidered, it is extremely clear. The covenant, referred to in 
the leaſe, and which is the only thing that affords the ſemblance 
of an argument, is a covenant by the tenant, in which he ſtipu- 
lated to pay all the taxes, except the land tax, that is, the land 
tax which by lau the landlord was then liable to pay. Then in 
order to ſee what that is, recourſe muſt be had to the land tax 
act, which directs (a) the tenant to pay the land tax in the firſt 
inſtance, and to deduct out of the rent ſo much of the rate as in 
reſpe# of the ſaid rent the landlord ſhould and ought to pay 
and bear; and the landlords, both mediate and immediate, ac- 
cording to their reſpective intereſts, are required to allow ſuch 
deductions. Then the Legiſlature did not mean that the whole 
of the land tax in reſpe of all the rent ſhould be borne by the 
Original landlord, but each was to make that allowance in pro- 
portion to the rent which came to him. On the words of the 
ſtatute, therefore, it is impoſſible to form a doubt. And this 
queſtion does not now ariſe for the firſt time; for in Tau y. 
Leman (&) this preciſe queſtion was determined. 

BuLLER, J.—There was allo another caſe in this Court in 
the year 1765; where A., having granted a building leaſe to B. 
at the al © rent of 7 /. which eſtate B. improved and afterwards 


underlet for 54 /. per annum, was held only liable to pay the land 


tax in proportion to the old rent (c). 
Poſtea to the plaintiff, 


(a) 28 Geo. 3. c. 2. /. 17. & 35. N. B. (6b) 1 Wilf. 21. 2 Str. 1191. 
Theſe clauſes are added in all the land tax (e) Barnfather v. Lee. E. 26 Geo. 3. B. R. 


acts; but are differently numbered in the | S- P. 
different acts. 
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=P q The Kine againſt The Inhabitants of Hamas, 
RIDW an E. 


uk pauper, Aun Cradack, being ſetiled pt Rudgicy, mas 
bound by indenture by the pariſh officers, of Rudgley, as 
= a a peridh apprentice, to Suſannah Cotton of the ſame place; who 
the twojuſ- aſſigned her by deed to S. Haller of Hamſtall Ridware, with 


tices /eparate- 


An inden- 
ture of a 


is void; Whom ſhe refided there under the indenture for more than 40 
and no e- days, and till the time of bis death, when ſhe was removed by 


t ement 15 


gained by order of two juſtices from Hamſeall Rid ware to Rudgley. The 
ens indentute was ſeparately aſſen ted to by two juſtices of the peace 
by ſigning the ſame; but the two juſtices did not aſſent to or fign 
the ſame at the ſame time, or in the preſence of each other. 
The court of ſeſſions at Stafford quaſhed the order, by which the 

pauper was removed to Rudg/ey. _ 

Bearcroft and Syer, in ſupport of the order of ſeſſions, ad- 
mitted that wherever the magiſtrates are to exerciſe a Judgment 
upon the ſubject it is neceſſary that they Mould meet, in order 
that their act may be the reſult of their joint opinion; as in 
making orders of removal (a), orders of filiation (5), and ap- 
pointment of overſeers (c): but contended that where the juſtices 
act only miniſterially, as in the inſtance of allowing a poor 
rate (4), they may act ſeparately ; and that the aſſent of the 
juſtices in the preſent caſe fell within the latter. deſcription. 
The words of the firſt ſection in the 43 El. c. 2., by which the 

| pariſh officers by and with the conſent of two juſtices are directed 
to raiſe competent ſums for the relief of the poor, are nearly 
fimilar to thoſe in the fifth ſection of that act, on which this 
queſtion ariſes. For the words in this clauſe arc ** that it ſhall 

be lawful for the churchwardens and oyerſeers by the aſſent of 
two juſtices to bind ſuch children to be apprentices Se. And 
as under the firſt clauſe the Court ſaid, in R. v. The Juſtices of 
Dorcheſter (e), The two juſtices are neceſſary to ſign the 
rate only by way of form”; ſo under the fifth clauſe they are not 
to exerciſe-any diſcretion ; it being left to the pariſh officers to 
judge of the propriety of binding out the apprentices. If indeed 
| (a) R. v. Wykes anil Others, Audr. 238. (c) R. v. Forreft and Others, Ante 38. 
R. v. Inhabitants of Coln, St. Aldwin's (4) R. v. The . of Derchefter, 1 Str. 
Barr. S. C. 136. 393. 


(b) R. v. Weſt, 6 Mod. 180. Billings v. (le) Aid. 
Prin and Another, 2 Bl. Rep. 1017. {eh 


there 
4 
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* 


Abere be any difference between the penning of the two ſections, 1789. 


it is rather in favour of the conſtruction now-contended for in 


void; becauſe it will invalidate many , iadentares .inVifferent 
parts of the kingdom that are now ſuppoſed to he binding; for, 
owing to the inconvenience of procuring a meeting of juſtices 
in many places, it has been found neceſſary to figa them ſepa- 
ately. 
Leiceſter and Swinnerton, contra, were ſtopped by the Court. 
Lord KEN TO, Ch. ].—Perbaps the rule, requiring the con- 


.currence of two magiſtrates at the ſame time, may be ſometimes 


attended with inconvenience. But the rule has been long ſettled 
to be that the concurr of juſtices together is not neceſſary 
where the act to be done is merely miniſterial; but they muſt con- 
fer together and form a joint opinion, where the act is of a ju- 
dicial nature. It has been held (whether rightly ſo or not we 
are not now to enquire) that the allowance of a poor rate is an 
at merely miniſterial; and, that being once eſtabliſhed, the 
conſequence reſults that the two magiſtrates need not meet when 
they allow the rate, The words indeed of the ſection on which 
this queſtion ariſes are nearly ſimilar to thoſe uſed in the fart, 
under which the poor rate is to be allowed: but when the na- 


ture of this caſe is confidered, it appears to be one of the moſt | 


ſerious ſubjets that fall within the deciſions of the juſtices. 


For they are empowered by this act of parliament to take children 


out of the arms of their parents, and to bind them out ag ap- 
prentices till they are 21 years of age. The law has made them 
the guardians for thoſe children, who have no others to take 
care of them. And who ought to judge of the fitneſs of the 
perſons, to whom the poor children are thus to be apprenticed ? 
Not the overſeers they are frequently obſcure people, and per- 
haps in managing the bulineſs of the pariſh are not always at- 
tentive to the feelings of parents. But the Legiſlature intended 
that the magiſtrates ſhould have a check and control over the 
pariſh officers in this inſtance; and in my mind they ate called 
upon to examine with the moſt minute and anxious attention the 
utuations of the maſters, to whom he apprentices are to be 
. and to exerciſe their Jud gment ſolemaly and ſoberly be- 


(4) 2 Bt, Rep. 1017. 


: PO 


Way we 
this inſtance, namely, that, the guſtices may aſſent to the inden- * K 
ture _/eparately ; for, as was {aid in Billingu v. Prinn (a), Aſent The e 


may be by individuals, conſent by the body.” And great in- . 
conveniences will enſue from determining this indenture to be Ribwake. | 
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1789. fore they allow. or diſallow the act of the pariſh officers ; for 
OE which purpoſe it is neceſſary that they ſhould confer together. 
The Ki ASHHURST, J. The act of the juſtices in this caſe is in it's na- 
Tue Inßebi. ture an act of judgment. They are the guardians of the morals 
Hine, of the people, and ought to take care that the apprentices are 
Rivware. not placed with maſters who may corrupt their morals. The 
juſtices therefore ſhould enquire particularly whether or not 

they ought to allow the binding by the pariſh officers; and I 
think they would be guilty of a breach of duty, if they implicitly 
gave their aſſent without examining into the circumſtances of 


the caſe. | | 
BULLER, J.—lIt is not eafily to be reconciled with any prin- 


ciple of common ſenſe to ſay that an act, which is merely min; 
Aerial, muſt be done with the conſent of two juſtices. And I much 
doubt whether the perſons who brought in the act, (43 El. c. 2.) 
requiring the conſent of two magiſtrates to the allowance of a 
poor rate, intended that the act of allowing it ſhould be only 
miniſterial ; for it ſeems abſurd to require the aſſent of two 
Juſtices, and yet not to give them the power of withholding it, 
if they ſee occaſion. But the Legiſlature has not given them 
any authority to exerciſe their judgment upon that ſubject; 
and therefore this Court has ſaid, on the conſtruction of that 
| Natute, that their allowance of the rate is merely miniſterial. 
But the act of aſſenting to the binding of pariſh apprentices is 
purely judicial; for, on appeal, the juſtices at the ſeſſions are not 
only to conſider the propriety of binding out the apprentice, 
but alſo whether the maſter be bound to take him. 
Grose, J.—This act is peculiarly of a judicial nature; 
for the magiſtrates are appointed the guardians of thoſe who 
have no other guardians. They ſhould therefore exerciſe their 
judgment in this caſe with great deliberation. 
Order of ſeſſions quaſhed. 


* 


Satrdey, The K ING againſt The Inhabitants of ALLENDALE. 
June 27th. . ö 


wa — OHN Driſdale and his wife were removed by an order of 
— two juſtices from Lambley to Allendale, both in the county 


at the time 
_—— of Northumberland; and the Seſſions on appeal confirmed that 
year, he gains order; ſubject to the opinion of this Court on the following 


a ſettlement 


by a year's caſe, 
ſervice, tho? 
be enarry before the ſervice commences, 
MVSEVM | In 
3  IBRITANNFICTM 
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In February 1786 the pauper, John Driſdale, being then an 1789. 


unmarried man, not having child or children, was hired for a 
year to ſerve Thomas Benſon at Allendale from May-day 1786 TR 
to May-day 1787 as a hind, It is the cuſtom in that country Tre lab 
to hire married men, as hinds, becauſe their wives are bound to me 13 
perform certain ſervices for the maſter in time of harveſt; and [ 
when the wife of a hind dies, he muſt hire a female ſervant to ; | 
perform ſuch ſervices. It was in the contemplation of both 
the maſter and the ſervant, and perfectly underſtood by them, at 
the time of hiring, .that the pauper would marry before he en- 
tered upon his ſervice, After ſuch hiring and before the com- 
mencement of the ſervice he married his wife, the other pauper, 
and entered upon his ſervice à married man, and ſerved out the 
whole year a married man at Allendale. 


Chambre, in ſupport of the order of ſeſſions, was ſtopped by 


'the Court, 14 

bd * i? | 

Erſeme, contra, The pauper muſt be conſidered as a married 44 
man within the reſtriction of the ſtatute 3 V., & M. c. 11. N 


. 7.; which enacts that ** if any unmarried perſon, not having 
child or children, ſhall be hired into any pariſh for one year, 
ſuch ſervice ſhall be deemed a good ſettlement therein,” for the 
Legiſlature meant to reſtrain thoſe perſons, % were married at 
the time of entering into the ſervice, from bringing a charge upon 
the pariſh. Otherwiſe, according to the Arict letter of the act, 
if a perſon were hired to ſerve at any diſtant period, and before 
the ſervice commenced he married and had a large family, he 
would be entitled to a ſettlement by ſuch hiring and ſervice. 
But, in-conſtruing this act of parliament, the Court has looked 
to the pirit, and not to the letter, of it. For in R. v. Bank 
Newton (a) the Court held that a perſon, who was. married at 
the time of the hiring, but whoſe wife died before he entered 
into the ſervice, gained a ſettlement by hiring and ſervice, 
'And though -in that caſe the pauper was hired by an agent for 
the principal, who did not confirm the contract till after the 
death of the wife, yet when he did ratify the act of his agent, 
it had reference to the time when the original contract was made. 
The time therefore when the ſervice commences (not the time of 
the hiring) is the criterion by which the Court is guided in de- 
-termining whether or not the-caſe comes within the ſtatute, 
Lord.-Kexnvyor, Ch. J. The principle, on which this queſtion 
muſt be decided, has been long fetiled. So long ago as the 
\(a) Barr. S. C. 455. 
Vor. III. . iſt Anne 
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it Anne, in a caſe between the pariſhes of Farringdon and Witty 


(a), it was held that the pauper, who was unmarried at the time 
when he entered into his contract of ſervice, though he mar- 
ried during his year, ſhould not for that reaſon be prevented 
from gaining a ſettlement in the pariſh where he performed the 
ſervice. And in deciding that caſe the Court went on the words 
of the ſtatute 3 W. & M. c. 11. which enacts that if any unmar- 


ried perſon, not having child or children, ſhall be /awfully bired, 


ſuch ſervice ſhall be deemed a good ſettlement c. Therefore 
on the words of this ſtatute the pauper in the preſent caſe gained 


a a ſettlement by hiring and ſervice at Allendale; for though he 


married before the ſervice commenced, yet he was unmarried 
when he entered into his contract: and whether he married the 
day before the ſervice commenced or fix months afterwards it 
makes no difference. The caſe of R. v. Bank Newton, which was 
alluded to in the argument, alſo ſettles the principle on which 
we decide this caſe. It has been argued now as if the Court in 
that caſe had proceeded on the idea that the pauper was hired 
on the 16th February ; but the Court expreſsly took it as the 
foundation of their deciſion that he was not hired till the 24th, 
when he had ceaſed to be a married man, The Court therefore 
in that, as well as in the former, inſtance ſeemed to think that 
the time to be attended to was the time when the contract was 
made : and that has ever ſince been conſidered as the rule. 
BuLLER, J.— Neither the cuſtom of the country nor the 
agreement between the parties went to compel this pauper to 
marry before he entered upon his ſervice; he was at liberty to 
do fo or not as he pleaſed. The cuſtom of the country only 
amounts to this, that part of the ſervice is to be performed by a 
female: it is therefore indifferent to the maſter whether the ſer- 
vant be married or not, becauſe, if he be ſingle, he muſt hire ſome 
female to perform thoſe ſervices. As to the caſe put at the bar 
of a contract at an unreaſonable diſtance of time before the ſer- 
vice is to commence, that would be ſtrong evidence of fraud. 
So if this pauper had been under an agreement to marry, and the 
maſter had told him that he ſhould not marry for a month in 
order to evade the ſtatute, that alſo might be conſidered as fraud- 
ulent. But there is no pretence to ſay that there is any fraud in 


this caſe. 
| Both orders aſhrmed. 
(a) Sat. 527. 


The 


IN THE TWENTY-NINTH YEAR OF GEORGE III. 


The King again} The Inhabitants of SrAN NIN GTO. 


N March 1787 the pauper William Balch, being then an un- 
1 married man, not having a child or children, was hired for 
a year to ſerve James Johnſon at Stannington from May-day 1787 
to May-day 1788 ; and he accordingly entered upon that ſervice 
at Stannington, and ſerved his maſter there one whole year, The 
pauper between the time of his being hired and the commencement 
of the ſervice married Tabitha the other pauper, and entered 
upon his ſervice a married man. The Seſſions, being of opinion 
that the pauper Villiam Balch by ſuch hiring and ſervice gained 
a ſettlement in Stannington, confirmed the order of removal, by 
which he and his wife were removed from Lowick# to Stan- 
nington, | 

This caſe ſtood next in the paper to the preceding one: but, in 


conſequence of that determination, this was given up without 


argument; and | 
Both orders were affirmed. 


The KWO againſt T. CanLyon, Curkk, and Another. 


PO N an appeal to the Quarter- ſeſſions of the county of 
7 Cornwall, againſt a rate for the relief of the poor, they 
-confirmed the rate, ſubject to the opinion of the Court, on a 
caſe ; ſtating that the appellants were the proprietors of the 
tithe ſheaf of the pariſh of Paul, and allo of one tenth of all iſh 
taken, or caught, and brought on ſhore within the pariſh ; and 
that they and their tenants were rated as follows; 
„ 
The Reverend Thomas Carlyon and Mrs. Veaie; the * 
rectorial tithe of pilchards — — — 0 19 103 
Eduard Paddy (who was a tenant to the appellants) 
for the tithe of the hook fiſh, and all other fiſh, ex- 
cept pilchards and herrings, in the village of Newlyn, 
which lies in the pariſh of Paul = - - TW 
Benjamin Harry, Richard Wright and Co. who were 
alſo tenants of the appellants for the tithe of hook 
fiſh, and all other fith (except pilchards and herrings) 
in Mcufhole, allo within the faid pariſh - 2 
John Glaſſon (who was alſo tenant to the appellants) 
for the tithe of ſheaf = - - - 0 0 16 
I | The 
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able by cuſ- 
tom : and 
the proprie- 
tors of ſuch 
tithes are lia- 
ble to be 
rated to the 
relief of the 


poor. 


CASES IN TRINITY TERM 


The only queſtion made was concerning the rateability of 
fiſh ; and this property having been always rated in the parith 
of Paul, and being a property j ielding @ certain annual profit, the 
Seſſions were of * that it was rateable, and confirmed the 
rate. | 

B-arcroft and Gibbs, againſt the order of Seſſions. The par- 
ties ought only to be rated in reſpect of permanent and vihble 
property within the pariſh. And as the other nine parts of the 
fiſh are not rateable, ſince the fiſhermen cannot be rated for 
their labour, the tenth part, which is pie as 2 __ to bo 
equally exempt. 

Erſtine, Jełyll, and Eaft, contra, were ſtopped by the Court. 

Lord Kenyon, Ch. ].—This queftion is decided by the ex- 
preſs terms of the act of parliament (a); which, after mention 
ing parſons and vicars, in the number of the perſons who are to 
contribute to the relief of the poor, enumerates (among other 
things) titbes impropriate, and propriations of tithes, in reſpect 
of which the rate is to be made. And indeed the ſpirit of the 
law coincides with the words of this ſtatute, For the Legiſla- 
ture intended that, when rates are made for the relief of the 
poor, every perſon ſhould contribute according to the benefit 
which he receives within the pariſh. Here the parties receive 
a certain benefit ariſing from the tithe of fiſh in this pariſh, and 
run no riſk whatever. Then it is ſaid that only property, which 
is v//ible, ſhould be rated: but I thiok that is carrying the rule 
of exemption too far.; for oblations and other offerings, which 
conſtitute the rectorial or vicarial dues, are rateable. 

BULLER, J.— Suppoſing the fiſhermen are not rateable for the 
fiſh caught, the caſe of Rolf v. Gell. (5) governs this. For 
tl ough the owner of lead mines is not liable to be rated for 
them, yet his leſſee, who runs no riſk, is rateable in reſpect of 
the profits ariſing from it and cope. So here the perſons entitled 
to the tithe of fiſh run no riſk, and their profit is certain: 
therefore, for that certain profit I think they are liable to con- 


tribute to the poor rates. b a 
Order of ſeſſions confirmed. 


4 


(a) 43 El c. 2. J. 1. (b) Cœarp. 454. 


MELLOR 


IN THE TWENTY-NINTH YEAR OF GEORGE III. 


Mziior Adminiſtrator of MzLLoR again} 
BARBER, 


* 


E BT on bond made at Derby by * had to * in- 

teſtate. The declaration alleged that adminiſtration was 
granted to the defendant by the Bifhep of Lichfield and. Co- 
ventry; and the venue in the margin was in London. The defen- 
dant demurred generally, 

Rufell, in ſupport of the demurrer, aid, "bar it t appeared by 
the plaintiff's declaration that he was not entitled to recover, 
becauſe the Biſhop of Lichfield and Coventry could not grant 
adminiſtration out of his dioceſe, It would have been a good 
plea to ſtate that the party had bona notabilia out of the dioceſe: 


now the plaintiff's declaration is tantamount to that, for he 


claims the debt in London. If this had been a ſpecial, inſtead 
of a general, demurrer, the declaration muſt have been ad- 
judged ill. | 
Wigley, contra, was Ropped by the Court. 
BuLLER, J.—On a ſpecial demurrer there, might have been 
ſome doubt. But a bad venue, or the want of one, is cured by 
the ſtatute of jeofails. 
GRrosE, J.—ln the caſe of Howſe v. H:ſelwood (a), a motion 


was made to arreſt the judgment, becauſe the venue was laid at 


Norwich in the declaration, and Norfolk was added in.the mar- 


gin. But the Court afterwards diſcharged the rule; ſaying, 
Had no venue been laid in the body of the declaration, refe- 


rence mult be had to the margin; but where a proper venue is 


Jaid in the body of the declaration, the word in the margin ſhall 
not vitiate it; the county in the margin / help, but not hurt.” 
80 here as the venue is laid in the body of the declaration at 


Derby, the addition of Londen in the margin will not vi- 
tiate it. 


Per Curiam. 


judgment for the plaintiff. 


(a) Barnes, 415. ed. 483. 


Vor. III. 5G BRAND 


Where in 
deht on bond 
by an admi- 
niſtrator, the 
declaration 
alleged that 
adminiſtration 
was granted 
by the Biſhop 
of Lickfiel/ 
znd Coventry, 
and the venue 
in the mar- 
gin was- laid 
in London, 
but the bond 
was ſtated to 
be made at 
Der, which 
is within the 
dioceſe, the 


Court on a 


general de- 
murrer held 
that to be 
ſufficient; 
and that the 
bad venue 
laid in the 
margin was 
cured by the 
ſat. of Jeo- 
fails. 

The venue in 
the margin 
may help, but 
cannot hurl. 


— — 


— 
- : 


—— —— — 


r 4 2 4 44.9 
. 4 47, Lars 


5 
* * 


— 
— . — 


+ 

1 - 
' 

| 1 5 
y 

| 

| | - g 
| | 
17 
11 

a 

1 


388 | CASES IN TRINITY TERM 
1789. 
— | 
vonder. BRAND again// Mx ars. 
June 29th, | 
2 RULE having been obtained to ſhew cauſe why the 
ſet afide for teflatum fieri facias, iſſued and executed in this cauſe, 


3 ſhould not be ſet aſide, and the goods reſtored to the defendant, 


/ eri facias for irregularity, the plaintiff not having ſued out a feri Facias to 


having iſſued 
to eee Warrant the teſtatum eri facias; 


EEE Ruſſell now ſhewed cauſe; obſerving char, if this imegula- 
riry may be rity were ſufficient to ſet aſide the proceedings in this caſe, the 
—— want of a bill of Middleſex to warrant the latitat would be 
22 of equally ſufficient; and that it was the conſtant practice to ſuc 
out in the firſt inſtance a latitat in the one caſe, and a teftatum 
fiert facias in the other, which might be ſupported by the 
plaintiff's ſuing out a laritat and an original eri facias after- 
wards. 

 Marryat, in fappurt of the rule, cited Coppendale v. Debo- 
naire (a), and Dring v. Law (6), where the teflatum fieri factas 
was ſet afide on a ſimilar objection; and he alſo mentioned the 
caſes of Smith v. Phripp (c), and Sweetapple v. Atterbury (d), to 
ſhew that this was conſidered as an irregularity, though it might 
be cured by the ſubſequent production of a fieri facias. But, 
as a writ of error has been brought in this caſe, no original Heri 

Jacias can be now procured. 
The Court, (after conſulting with the mafter) ſaid that, ac- 
cording to the eſtabliſhed practice, the want of an original 
| eri facias was a deciſive objection, | though the ' icregularity 
might be cured by a ſubſequent production of that writ; and 


they made the 
| Rule abſolute. 
(2) Barn. 406. 213. | | (c) Barn. 209. 
(6) Mich. 26G. 3. B. R. (4) Barn. 241. 
Woes : The Kine against Wers rx. 
wne 29/5. ; | ; 
The Court RULE had been obtained calling upon the defendant, 
* who was a juſtice of the peace for the county of Devon, 


tion 157 = a to ſhew c:uſe why an information ſhould not be exhibited againſt 
=: — er him for having improperly convicted a perſon for killing a hare, 


properly con- 
victed a perſon, unleſs the p:rty nn makes an exculpatory aſidavit denying che fact. 


the 
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the conviction having been afterwards quaſhed at the quarter 
ſeſſions. The party applying for the information charged the 
defendant with very groſs miſconduct : but 

Bearcroft, who now ſhewed cauſe, took a preliminary objec- 
tion to the Court's entering into the merits, becauſe the party 
convicted, -who applied for the information, had not made any 
affidavit of his being a qualified perſon, and that he had taken 
out a certificate. And he contended that it was the conſtant 
practice of the Court to refuſe applications of this ſort for acts 
of injuſtice done to individuals under pretence of certain impro- 
per acts done by them, unleſs thoſe perſons made an exculpatory 
affidavit denying the fact with which they were charged; as in 
the caſe of libels. 

Erſkine and Fanſhaw nw that that was not i 
in a caſe like the preſent, This application is not made on ac- 
count of the injury done to the individual, but on account of the 
injury done to the public, in a groſs abuſe of a judicial duty. 
And whatever might be the acknowledged demerits of the ſuf- 
fering party, ſtill the crime was the ſame in the magiſtrate, who 
ated in open violation of his duty. The caſe of libels is diffe- 
rent from the preſent, becauſe that concerns the individual 
alone, who is the object of it; but this concerns the general 
adminiſtration of juſtice, in which every perſon is intereſted. 

Lord Kenyon, Ch. ].—The queſtion is not whether the doors 
of juſtice ſhall be ſtopped, but whether juſtice ſhall be approached 
by this particular avenue. If the defendant has ated improper- 
ly, however guilty the party applying might be of the charge 
which was imputed to him, there are other ways open to him 
for redreſs. But we cannot interfere in this particular manner, 
according to the eſtabliſhed rules of the Court, without an 
affidavit from the party complaining that he is innocent of the 
fat with which he was charged. I remember an application of 
this ſort made many years ago againſt Sir John Fielding, for 
having ifſued a warrant againſt one Bernard, upon a charge 
egainſt him ſnot-upon oath] by the Duke of Mer/borough for 
ſending threatning letters to extort money from the duke. But 
the information was denied for want of ſuch an W 
affidavit from Bernard. 

ASHHURST, J. - agreed; and mentioned ſeveral inſtances, 
where the Court had required exculpatory affidavits from perſons 
'who applied for informations for libels (a), and had refuſed to 


(a) Fid. R. v. Miles, Deugl. 250. and R. vs Haſauell & Bate, Deugl, 371. 
1 | interfere 
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interfere becauſe they were not made. Thoſe caſes, he thought, 
could not be diſtinguiſhed from the preſent on principle yo 
cauſe the Court did not interfere on account of the dende | 
concerned, but for the breach of the public peace. 
GRosk, J. (a) —Agreed that thoſe caſes applied in 8 
wr the Is and that it was beſt to adhere to the E OS a 

role. 
Rule diſcharged. | 


(a) Buller, J. was ſitting for the Lord Chancellor, 


PRRRY a7anf CameBeLL and Another, 


PON a rule to ſhew cauſe why the proceedings againſt 
the bail ſhould not be ſet aſide for irregularity, it appear- 
ed that the capras ad ſatisfaciendum againſt the principal iſſued, 
and was lodged in the ſheriff's office, 14th May, returnable the 
2oth. On the 19th a writ of error was allowed and ſerved in- 
the principal action: and on the 2oth the plaintiff got the ca 
APES non efi inventus,-and brought his action againſt the 
al 5 | | 
Marryat contended that the ea. ſa. was executed as againſt 
the bail after it had lain four days in the office, though in point 
of form it was after wards returned by the ſheriff :: and K the 
writ:of error was not allowed till after the e of that time, 
it was bo ſuperſedeas. ö 
Shepherd, contra, ſaid that the rule requiring the *writ to lie 
four days in the office was introduced in favour of the hail rather 
than againſt them. A ca. n. cannot be ſaid to be exccuted' till 


the party is taken. The Court have ſaid that in no inſtance 


even where it is returnable before, ſhall it operate as againſt the 
bail till it has lain four days*in the office: but here the ſheriff 
could not have made a return till after the writ of error was 
allowed and ferved,” which-was a ſuperſedeas. 2 Stra. 867 j 

Lord Kenyon, Ch. J. -The proceedings againſt the bail are 
clearly irregular. The ſheriff could not make a return to the 
writ of ca. /a. tillithe zoth, before which time the writ: of 
error was allowed and ſerved. 


Per Cu | 
n „ „ee ee 
(a) Buller, J. was ſitt f. . 4 
n itting for the Lord ® (3) Fice Deriſiey v. Deland, 4to Parnes, 
* | "= 
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PAGE again} CR RA O. 


HIS was an action of treſpaſs for an aſſault and battery; 
to the whole of which the defendant pleaded the general 


iſſue, and a plea of juſtification as to the afſault only. Repli- 


cation de injurid ſud propria, Sc. And on the trial a verdi 
was entered for the plaintiff, with damages 15. and coſts 
405. | 

Lawes obtained a rule to ſhew cauſe why the 4os. coſts 
ſhould not be reduced to one ſhilling. On ſhewing cauſe it was 
admitted that the jury had not really found (a) 4o 5. coſts, but 
that the entry was made by the officer by miſtake. So that the 
only queſtion was whether the plaintiff was entitled to any 
more coſts than damages. 

Baldwin, againſt the rule, contended that wherever there is 
a double plea under the 4 & 5 An. c. 16. / 4. & 5., and 
the plaintiff obtains a verdict, he 1s entitled to his full coſts, 


But 


thoſe pleadings. Then this queſtion muſt be determined by the 
- ſtatute 22 & 23 Car. 2. c. 9. which enacts that, in actions of 
treſpaſs, aſſault, and battery, wherein the judge ſhall not cer- 
tify that an aſſault and battery (5) were proved, in caſe the jury 
ſhall find the damages to be under 40s. the plaintiff ſhall re- 
cover no more coſts than damages. It is true that if a plea of 
juſtification extend to the battery as well as the aſſault, it has 
been held that no certificate is neceſſary (e); the juſtification 
being tantamount to it. But here the battery is not juſtified ; 
neither is there any certificate that a battery was preved ; there- 
fore this caſe falls within the ſtatute of Car. 2. and the plaintiff 


is entitled to no more coſts than damages. * 


(a) The jury are not reſtrained by the | 3 Keb. 283. 292. 303. 335. 1 FVentr. 256, 


22 & 23 Car. 2. 4. 9. from finding what | Comb. 222. 6 Med. 169. Gilb. Eg. Caf. 
colts they pleaſe. Wilkinſon v. Swyer, C. } 195. 1» Str. 577. 
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Per Curiam. The flat. 46 5 Ann. only gives the coſts of 


B. Say. on Coſts. 30. (c) Vid. Waſher v. Smith I ux, 2 Bar- 


(% Vide Smith v. Neeſam, 2 Lew. 102. | nard. 180. 27. 
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WILEkEkINSON againſt Jacques. 


DEARCROFT had obtained a rule to ſhew cauſe why the 
defendant ſhould.not be diſcharged out of the cuſtody of 
the Warden of the Fleet, in reſpect of this ſuit, he having been 
irregularly detained in cuſtody by the warden. The facts ap- 
peared to be that this defendant, having been committed to the 
cuſtody of the warden in another ſuit by a different creditor, had 


been permitted by him to eſcape voluntarily; in conſequence of 
which an action had been commenced againſt the warden by 


that creditor, and the debt was recovered againſt him. The de- 
fendant Jacques afterwards ſatisfied the warden, and obtained a 


releaſe from him, but ſtill continued to reſide in the Fleet, 


though he went out whenever he pleaſed. In this fituation the 
preſent plaintiff lodged a detainer againſt him with the warden, 
who thereupon took him within the Fleet, and has kept him in 


_ cuſtody ever ſince. 


Baldwin and Ruſſell ſhewed cauſe 3 the rule; contending 
that it was a matter of indifference to the plaintiff on what ac- 
count the defendant was in the Fleet; but being reſident there, he 
was ſubject to be detained at the ſuit of any other perſon. If 
the plaintiff himſelf had procured him to have been committed 
there originally without any legal cauſe, perhaps the caſe 
would be altered ; but he was not bound to enquire into the 
reaſon of his beiog there, nor could he be affected by it. 

| Bearcroft, in ſupport of the rule, contended that the warden 
having once permitted a voluntary eſcape hed no right to take 
the defendant again, who was at perfect liberty to go wherever 


he Pleaſed ; ; and a detainer would not operate as a legal arreſt 


upon any perſon who was not before in cuftodid legis. 
BULLER, J.—The authorities are clear that a perſon who has 


heen permitted to eſcape out of cuſtody by a gaoler cannot be 


retaken by him in that ſuit, But this was a detainer by another 
creditor who found the defendant in the Fleet, to whom it was 
indifferent on what account or by what means he was there. If 
he were in fact within the walls of the priſon at the time that is 
ſufficient; for then he could not be arreſted in the ordinary 
manner, but could only be detained, And he referred to what 
he ſaid upon the caſe of Foy v. Percy in the Common Pleas, men- 
tioned in the caſe of Roſe v. Chriſifield, ante 1 vol. 59 2. 

. The Court agreed, and diſcharged the rule with coſts, 
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HIS was an action « 7 grey covenant, 

an indenture of 26th O#ober 1780, by which William 
Stokes, and R. Webb who was deſcribed to be the mortgagee of 
the premifſes in queſtion, demiſed them to the defendant for 11 
years, from the 2gth September then laſt, at the yearly rent of 
200/. payable to Szokes or his aſſigns; in which were contained 
' Covenants on the part of the defendant with Stokes and his aſ- 
ligns (inter alia) to pay the rent, and to keep the prem!; iffes in 
repair, It then ſtated that R. Webb at the time of the leaſe was 
poſſeſſed of the premiſes for the refidue then to come and un- 
expired of a term of gg years, commencing on the 24th of June 
1770, ſubject to an equity of redemption by Stetes on payment 
of a certain ſum with intereſt to R. Webb. That the defendant 
entered on 26th Ofober 1780, and became poſſeſſed for the 
term of 11 years, the reverſion thereof for the term of 99 
years belonging to R. Webb, ſubject to ſuch equity of redemp- 
tion, and the further reverſion in fee belonging to one G. Medley. 
It then ſtated that by indentures of leaſe and releaſe of the 2 3d 
end 24th March, 1781, Medley granted the reverſion in fee, ex- 
pectant on the determination of the term for 99 years, to Szotes 
and Morgan Thomas ; who, by indentures of leaſe and releaſe, 
dated 26th and 27th March 1781, and made between Szokes and 
Thomas of the firſt part, R. Webb of the ſecond part, and Mate- 
peace Thackeray of the third part, granted it to Thackeray his beirs 
and aſſigns in truſt for R. Webb his heirs and afſigns, ſubject to a 
proviſo for redemption on payment of a certain ſum of intereſt 
by Stokes to R. Webb on a day therein mentioned and fince paſt. 
That on the zoth May 178; R. Webb died, having firſt made 
his will; by which he bequeathed to the plaintiff all his worldly 
eſtate, and appointed her ſole executrix; that ſhe proved the will, 
took upon herſelf the burthen of the execution of it, afſented to 
the ſaid begutſt, and claimed to have the reverſion of the premiſes 
for the reſidue of the term of 99 years, (ſubject to Stokes's 


equity of redemption) and the money thereupon) ſecured to R. 


Mebb, as legatee; and byvirtue of that bequeſt, alſent, and claim, ſhe 
became poſſeſſed of the ſaid reverſion for the reſidue of the term 
of 99 years, ſubject &c. That by indentures of leaſe and releaſe, 


dated 12th and 13th February 1787, and made between TB 


eray of the fitſt part, Stokes of the ſecond part, and the plaintiff 
of the third part, Thackeray and Stokes granted and releaſed to 
the plaintiff the reverſion of the premiſes i in fee, freed and diſ- 
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charged from all right and equity of redemption whatſoever ; 
by virtue whereof ſhe became and was and (till is ſelſed in fee 
of the reverſion of the premiſes, immediately expectant on the 
determination of the term of 11 years. The declaration con- 
eluded with ſetting forth two breaches of covenant; the one 
for non-payment of one year and one quarter's rent, dae at Lady- 
day 1788; and the other for not keeping the premiſes in repair. 

To this there was a general demurrer ; and joinder, 

Shepherd (a) in ſupport of the demurter. It appears by the 
pleadings that the reverſion in the term for gy years, and the 
reverſion in fee, are united in the plaintiff zn her own right. 
For though ſhe was the executrix as well as /egatee of her huſ- 
band, ſhe took the reverſion in the term for gg years in the 
latter character, it being expreſsly ſtated that ſhe afſented to the 
bequeſt, and by virtue of ſuch bequeſt became poſſeſſed &c. Then 
if ſhe took it in her own right, the general rule of law attaches 
on this caſe, namely, that where a term and a reverſion expect- 
ant on that term unite in one perſon by a different creation in 
the ſame right, the term is merged in and extinguiſhed by the 
reverſion (5); and then all the covenants, which were created 
in reſpect of the term, are merged and deſtroyed. So that where 
the aſſignee of the reverſion is not ſeiſed or poſſeſſed of the ſame 
eſtate, in reſpet of which the covenant is made, he cannot 
take advantage of the covenant. ' There are three relations at 
common law, which may exiſt between the leſſor and the leſſce, 
and their reſpective aſſignees. Firſt, privity of contra, which 
is created by the contract itſelf, and ſubſiſts for ever between 
the leſſot and leſſee. Stcondly, Privity ef eftate, which ſub- 


Gs between the leſſee, or his aſſignee in poſſeſſion of the eſtate, 


and the aſſignee of the reverſioner. And thirdly, privity of con- 
tract and eflate which both exiſt where the term and reverſion. 
remain in the original covenantors. The ſtatute 32 H. 8. c. 34. 
ſeems to have created a fourth relation, a privity of contratt in re- 
Jpet of the efiate, as between the aſſignees of the reverſion and 
the leſſees or their aſſignees. The ſtatute annexes, or rather 
creates, a privity of contra between thoſe who have privity of 
eſtate ; and when the one fails, the other fails with it. At com- 
mon law the covenant. did not paſs by an aſſignment of the re- 
verſion, for it was a mere perſonal contract. It is true indeed 


that ſome dicła are to be found which con tradict this and aſſert 


that the aſſignee of the reverſion could maintain an action of co- 
venant at common law: but the better, and particularly the 


later, opinions are the other way. 1 Saund. 233, 3 Med. 336. 


(a) In laft Michaelmar Term. | (3) Bro. tit. agel ies, pl. go. G. Lit, 
| - 182. Saund. 387. Salk. 326. 4 
an 
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and 1 Will. 165. Thrale v. Cornwall. This is alſo confirmed 
by the recital in the ſtatute 32 H. 8. And in 2 Hen. 4. 6. 6. it is 
ſaid that none ſhall have an action of covenant but the cove- g 
nantee and thoſe who are privy in blood, as his heirs; and not 
the alienee, or other perſon who is only privy in eſtate. But the 
ſtatute 32 Hen. 8. c. 34. gave an action of covenant to the 
aſſignee of the reverſion. The preſent action therefore would 
not have lain at common law; and if it can be maintained at 
all, it muſt be by force of the ſtat. 32 H. 8. But that ſtatute 
does not extend to all covenants, but to ſuch only as run with 
the land, or rather that run with the eftate in the land. In Spen- 
cer's caſe (a) it was held that the ſtatute 32 H. 8. c. 34. extends 
only to covenants that run with the land, and not to collateral 
covenants. That ſtatute does not continue the contract as be- 
tween the leſſor and leſſee; it only continues the contract as an- 
nexed to the eſtate, The law then reſpefts the eſtate, and 
continues the contract to the aſſignee of the reverſion : but 
here the reverſion is gone by the merger. The ſame eſtate 
ſhould exiſt at the time when the covenant is broken that ex- 
iſted at it's creation. But here the ſame eſtate does not exiſt; for 
the plaintiff is no longer aſſignee of the reverſion. The caſes 
that decide that an action of covenant may be brought in any 
county only prove that, whilſt the privity of contract ſubſiſts 
in reſpe& of the eſtate, the ſame rules ſhall attach upon it as 
when ſubſiſting between the leſſor and lefſee. It appears from 
Moor 94. 8 6. and Co. Lit. 215.6. that a perſon who is in by 
title paramount ſhall not have the benefit of the conditions. Thoſe 
indeed are the caſes of conditions: but the ſtatute equally re- 
lates to conditions and covenants; they are both continued in 
reſpect of the reverſion, The ſtatute ſays that the grantees of 
the reverſion ſhall have the like remedy that their grantors had. 
Now at the time when this covenant was broken the plaintiff 
was the aſſignee of Thackeray who was a reverſioner in fee ex- 
pectant on the determination of the eſtate for 99 years; the 
covenant was made with the reverſioner for gg years; ſo that 
when the covenant was broken, the plaintiff was not feiſed of 
the eſtate in reſpet of which the covenant was made. There 
is alſo another ground of objection in this caſe; this covenant 
was made with a ſtranger to the eſtate, and therefore cannot 
run with the land. All the covenants in the leaſe for 11 years 
were made with Szokes and his afſigns ; not with R. Webb, who 
was at that time the reverfioner for 99 years: and though rotes 
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had an equity of redemption in the term for 99 years, yet the legal 
title to the reverſion was in R. Welb. The mortgagee of the 
term is poſſeſſed of the term ; he has all the remedies incident 
to the reverſion ; he may diſtrain for the rents without bringing 
an ejectment. Doug/. 266. The mortgagor cannot make a 
leaſe ; he has a mere equitable title. States therefore had no 
eſtate to which the convenants can be annexed ; and a covenant 
cannot paſs by aſſignment but in reſpect of ſome eſtate of the 
covenantee. The ſtatute 32 Hen. 8. only relates to the aſſignees 
of reverſioners, and covenants made with their aſſignots. But 
this covenant is with a ſtranger, and therefore collateral. For a 


covenant may be collateral in reſpect of the perſon of the co- 
venantee as well as of the thing. Covenants are collateral un- 


| leſs they be annexed to the eſtate in the land, and go in the ſame 


deſcent : but here, though the covenants are to do ſomething 
on the land, they go to the repreſentatives of the covenantor ; 
ſo that the covenants may go one way, and the eſtate the other. 
Nor can this operate as an eſtoppel ; for here the title is on the 
record. Belides the caſe of eſtoppel does not apply to the 
aſſignee; for the covenantee muſt have an actual eſtate to give 
his aſſignee a right to recover. Note v. Auder, Cro. Elix. 373. 
436. | | 
Marryatt, contra, contended that the plaintiff in this caſe was 
ſuch an aſſignee of ſuch a reverſion as entitled him to maintain 
an action againſt the tenant upon covenants that reſpect the in- 
heritance. This queſtion turns on the conſtrudtion of the ſta- 
tute 32 H. 8. c. 34. and therefore it may be material to ſee 
how the common law ſtood before the paſſing of that act. At 
common law an action of covenant might have been maintained 


_ againſt a leſſee upon a covenant made with the reverſioner, 
"whilſt the ſame reverſion remained unextinguiſhed and complete 


in the aſſignee 1 Rol. Rep. 80. And the ſtatute is made to ex- 
tend to all tevetſions in terms ſufficiently ample to comprehend 
this very caſe, It expreſsly comprizes all remedies of any leſſor 
as well as the grantor of the particular reverſion. There are 
ſome covenants that cannot be taken advantage of hut by the - 
party, or his heirs. 1 Ro. Abr. 521. There are others which 
paſs with the land, where an aſſignee ſhall have an action, though 


not named, Bro. Abr. tit. Covenants, 5.17. 32 and 39. Com. 
Dig. tit. Covenant, B. 3. Then if the ſtatute, which was made 


For the expreſs purpoſe of extending the remedy, does not ex- 


tend to this caſe, it will have very little operation. The argu- 
| --ment 
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ment drawn from the recital of the ſtatute is inconclufive/ 1789. 
againſt the number of authorities that ſuch actions were mai — 
tainable; and in truth ariſes from the tranſpoſition of the word babes” 


4 thereunto” after the word ** privies”; whereas it ſhould have; Rui. 
preceded it; and then the recital of the ſtatute would have been 
correct, that none could take advantage, except parties hereunto, | 
or privies: for privies in ate, though not in contract, could | 
have taken advantage of a covenant before the ſtatute, The 
firſt objection made to the plaintiff's recovery is that the rever- 
ſion for years is merged by the acceſſion of the fee, and by con- 
ſequence the covenants are alſo merged. But if this argument 
were well founded, it would equally apply to many caſes to 
which it was never thought it could extend; as, where a mort- 
gagee and mortgagor join in a leaſe to a tenant, and afterwards 
in conveying the inheritance to a purchaſer, the purchaſer 
would be equally precluded from bringing an action of cove- 
nant ; or, where a leaſe is granted by a father, tenant for life 
or years if he ſhall ſo long live with power to grant leaſes, re- 
mainder to a ſon in fee, the purchaſer under both could not 
maintain covenant againſt the leſſee; and ſo in many other caſes, 
But the two caſes, which were cited from Moor, are in the fir 
place diſtinguiſhable from the preſent, and ſecondly the principles 
of them have been impeached by ſubſequent determinations. Per- 
haps both of them went upon a principle that, the greater term 
being merged, the ſubordinate one was ſo in conſequence : but 
that principle cannot apply to this caſe ; becauſe it is ſtated on 
the record that the plaintiff purchaſed the reverſion expectant on 
the determination of the defendant's term. And as to that of 
Chaworth v. Phillips, Moor 876 ; It was there reſolved that if a 
leaſe be made upon condition to. be void if 10/. be not paid on a 
certain day, the grantee of the reverſion ſhall not enter for ſuch 
condition, becauſe it is collateral. It was alſo reſolved that if a 
leflee for 20 years make a leaſe for 10 years upon any condition, 
and afterwards the leſſee for 20 years ſurrender to him in rever- 
ſion, he in reverfion ſhall not have benefit of the condition, be- 
cauſe he is in of another eſtate paramount. Now it is to be 
obſerved Yhat the ſecond reſolution could not be neceſſary in 
any caſe where the firſt aroſe, And that was the caſe of a con- 
dition; as to which. the rule is that he who enters for a con- 
dition broken muſt be ſeiſed of the former eſtate. The other 
caſe in Moor 94 was not eovenant; and Popham is ſaid to have 
taken a diſtinction between a Rions of walte and actions for rent. 


= Os | Con- 


PIER" EI 


— 


12 — 
7 * 


—— — 
a „ 


——— 
« + Awe” 


” 4 oe te — ͥm "6+ ay CO — 2 
2 Reo 4 © — = 


+. PI I CY U py 8 * 
Arne r 
"—_ — 2 


\ 


398 
1789. 


— 
Wr 


againſt 
Rvus$S8LL« 


| &) 2 Leon. 33. 


CASES IN TRINITY TERM 


Conformably with the idea of merger of a ſubordinate eſtate carved 
out of the fee, it was about the ſame time held that, if a copy- 
holder by licence leaſed for years, and after ſurrendered the re- 
verſion to the iſe of another in fee who was admitted, yet the 
ſurrenderee was not a grantee within the act. Brazter v. Beal, 
Yelv. 222. and Cro. Car. 305, In Platt v. Plomer (a) it was 
doubted and adjourned. And at length in G/over v. Cope (b) 
this artificial reaſoning was completely got over by Lord Hels; 
and the action was held to be maintainable, as being within the 
equity of the ſtatute. It has been held that it is not neceſſary 
that the aſſignee ſhould have the /ame rever/ion as the leſſor. In 
Machel v. Dunlon (c), A. leaſed to B. for years, rendering rent, 
and by will bequeathed an additional term to the leſſee under 
the ſame rent, and deviſed the inheritance to C.,; C. was held 

to be an aſſignee of a reverſion within the ſtatute; though he 
had not the ſame reverſion which th: leflor had; for the will, 


which created the reverſion, likewiſe created the ſupplementary 


leaſe. ' In Talbot v. Major (d) it ſeems to have been held that 
the merger of a particular eſtate ſubſiſting in the leſſor at the time 
of granting the leaſe is no objection to cenlidering a purchaſer of 
the whole eſtate an aſſignee of the reverſion within the ſtatute. 
In Paulin v. Hardy (e) Joan Cock, being tenant in tail, granted 
a leaſe for 99 years, ſuffered a recovery to the uſe of herſelf in 
fee, and afterwards granted the reverſion; and the defendant 
avowed for the rent reſerved upon the leaſe, claiming under the 
grantee of the reverſion ; and the queſtion was whether, the 
reverſion being gone, the leaſe was ſo likewiſe. The plaintiff's 
counſel inſiſted that the reverſion, out of which the leaſe for 
years was created, and to which the rent was incident, being 
gone, the rent was alſo gone: but, after three arguments at 
the bar, it was adjudged for the avowant. It has alſo been held 
that an aſſignee of part of the eſtate of the feverſion may take 
advantage of the condition, Co, Lit. 215. 4. 1 Ro. Rep. 80. 
If then the aſſignee of a derivative reverfion may maintain cove- 
nant, there ſeems to be no reaſon why the aſſignee of a para- 
mount reve / fion ſhould not. The words of the ſtatute expreſsly 
extend to the grantee of any reverſion or reverſiont under any 
perſon or perſons; providing, as it were, for the caſe of tuo diſ- 
tinct reverſions, uniting in the ſame perſon under different con- 


| (a) Cro; Car. 24. 


| (%) Cre. Car, 205. Sir W. Tones 305. 
(0 3 Leon. 326. Show, 284. | | 
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veyances from different parties. All that is required by the 
ſtatute is that the perſon ſhall be aſſignee of the immediate rever- 
fion : now in this caſe the plaintiff is aſſignee of the immediate 
reverſion expectant on the determination of the 11 years term, 
whether the 99 years term be merged or not. Srotes might have 
maintained covenant during the continuance of his equity of re- 
demption upon the expreſs covenant, as well as on account of his 
intereſt. Co. Lit. 213. If then he might have brought covenant 
at any time, ſo may the plaintiff now, becauſe the ſtatute gives 
ſuch remedy as the leſſor or grantor might at any time have had. 
Upon this principle was the caſe of Pain v. Mallory (a), where 
a grantee of a reverſion before attornment conveyed ; and it was 
held that although the firſt grantee could not have advantage of 
the condition, {wherefore it was urged that the ſecond grantee 
would be in no better ſituation) yet that' the ſecond grantee 
ſhould have advantage of it, becauſe the leſſor might, and the 
ſtatute is in the disjunctive. And on the ſecond ſection of the 
act the plaintiff would be bound by the covenants on the part 
of the leſſor. As to the ſecond objection, that the covenant, 
being made with the mortgagor, is collateral to the reverſion, 
and therefore not incident to the land: the mortgagor ſtands in a 
very different ſituation from a ſtranger. A mortgage is merely a 
lien ; and the equity of redemption of the mortgagor is men- 
tioned as a beneficial intereſt by the legiſlature in the 4 & 5 
I. & M. c. 16. for preventing frauds by clandeſtine mort- 
gages, A mortgagor has an intereſt in the premiſes : here his 


confirmation was requiſite ; and an intereſt moved from him. 


The queſtion here is not whether upon a leaſe made by the 
mortgagor only, without the concurrence of the mortgagee, ſuch 

an action could be maintained: but whether upon a demiſe 
by both, the covenants made by the tenant to the mortgagor, 
with the conſent of the morigagee, will run with the land to 
which they relate in the hands of a purchaſer from both. Ad- 
mitting that this action could not have been ſupported, if the 
Jeaſe had been made by the mortgagor only; till it may, as it 
is made with the concurrence of the mortgagee. And the rea- 
ſon of the diſtinction is obvious; in the firſt caſe the leaſe 
would be void as againſt the mortgagee, and therefore it ought 
to be equally ſo as to the tenant: but in the latter, being abſo- 
lute and indeſeaſible as to the mortgagee, it ought alſo to be ſo 
as to the tenant. Upon the very face of this leaſe the relative 
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intereſts of mortgagor and mortgagee are apparent; and Stoker, 
the mortgagor, became legally entitled to receive the rent, dur- 
ing ſo much of the term as the parties ſhould retain their ſitua- 
tion, by eftoppel, both as againſt his mortgagee and the defendant, 
in reſpe& of his equity of redemption. The caſe of Notes v. 
Arwder (a) has merely decided that covenant would not lie upon 
an aſſignment of an eſtate by eſtoppel only, where it was clear that 
no actual eſtate had been aſſigned : but it has no where been de- 
termined that, if an actual eſtate under one perſon and an eſtoppel 
under another had concurred, an action of covenant could not have 
been maintained. Upon the principle contended for by the de- 
fendant, if the ceſtui que truſt of an eſtate, not executed by the 
ſtatute, and his truſtee were to join in a leaſe, and the covenants 
made (as they naturally would be in ſuch caſe,) with the ce/ur 
gue truft, no action of covenant could be maintained by a pur- 
chaſer. There is no caſe known to the Jaw, in which this 
ation has been maintained by a party who was not named in 
the defendant's covenants, where the covenants were co-exten- 
five with the term, and the party who was named could not 
take advantage of them. It is material to obſerve that in every one 
of the covenants in this leaſe, the words are“ during the term.“ 
In Sacheverell v. Froggatt (b), where a man had leaſed a freehold, 
reſerving a rent to him his executors and aſſigns during the term, 
the plaintiff brought the action as deviſee in fee; and on demur- 
rer it was objected that, the rent being expreſsly reſerved to the 
executors, and not to the heirs, of the leſſor, the plaintiff was 
not entitled to it: but Hale, Ch. J. ſaid “ The rent being 
transferred to the plaintiff as aſſignee, the law allo transfers to 
him the covenant as incident to the rent.” In Pain v. Mallory (c) 


the reverſion of-rent was to the Abbot or his ſucceſſors durante 


termino; and it was agreed that, without the latter words Jy- 
rante termino,” the Abbot ſhould have had the rent only during 
his own life, becauſe the reſervation was in the disjundtive ; 
but it was held that, the words durante termino” declaring 
the intent of the parties that the rent ſhould have continuance 
during the term, the law orders and diſpoſes bow it (ball go 


and to whom it ſhall be paid, notwithſtanding the words to 


the abbot or his ſuccefſors.” The intent of the ſtatute ſeems 
to have been to annex the covenants. teſpecting the premiſes 
demiſed to the tevetſion, * that they might pals a: as | annexed and ; 


(a) Cro. El. 436. (8) 2 Saund, 378. (+) 5 Rep. 111. Cre. Bl. 832. 
4 incident 
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incident to it, 1 Saund. 239. This reſervation of the rent to 
Stokes the mortgagor, and the covenants with him, during the 
term, mult have been either in reſpef of bis intereſt in the 
land, or elſe he was, as contended by the defendant, a mere 
ſtranger. Now ſuppoſing him to have been a mere ſtranger in 
point of eſtate, and the covenants to him void 46 origine; or 
luppoſing him on the other hand to have had a right, either in 
reſpect of his being a party to the deed, or in reſpect of his 
equity of redemption ; his releaſe of that equity operated as an 
extinguiſhment of all bis right either in point of eſtoppel or of 
intereſt, and might be pleaded as ſuch ; ſo that the defendant 
15-10 no danger of being doubly charged. The law will there- 
fore, according to the doQrine of Pain v. Mallory, order and diſ- 
poſe of the rent to the plaintiff as the immediate reverfioner, 
and, according to the language of Ch. J. Hale, transfer the 
covenants to the plaintiff as incident to the reverſion. 
Cur. adv. volt. 


Lord Kenyon, Ch. J.— Now delivered the opinion of the 
Judges then in Court (a). 

I cannot conceive why the plaintiff has introduced into her 
declaration many facts there ſtated. If there were no other 
objection againſt the plaintiff's recovering in this action, the 
pleader has raiſed ſome difficulty to himſelf by Rating that the 
| plaintiff, who was executrix, affented to the legacy to berſelf, 
and took the term in her own right ; for in ſome views of this 
queſtion, the action poſſibly might have been ſuſtained, if the 
plaintiff had ſued as executrix ; becauſe nothing is clearer than 
that a term which is taken in a/zeno jure is not merged in a rever- 
ſion acquired /us jure. | 


It is extremely well ſettled at common law, without e 


to the ſtatute 32 H. 8. c. 34., that covenants which run wit 


the land will paſs to the perſon to whow the land deſcend. | 


And that ſtatute enacted, for the benefit of the grantees « of re- 


verſions, that they ſhould have the like advantages s againſt the 


leſſees, their executors, Cc. by entry for non-payment of the 
rent; and ſhould have and enjoy all and'evety ſuch advantages, be- 
nefits, and remedies, by action only for not performing other con- 
Aitions, covenants, or agreements, contiined in the leaſes, againft 
the leſſees, as the leſſots or grantors had. The ſtatute alſo con- 
tains a Clauſe, giviog the te Reer the dame eme r the 
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grantees of the reverſion which they might have had againſt 


their grantors. Therefore under this ſtatute the grantecs or 
aſſignees ſtand in the ſame ſituation, and have the ſame remedy 


- againſt their leſſees, as the heirs at law of individuals, or the 


ſucceſſors (in the caſe of corporations), had before the ſtatute. 
It becomes therefore neceſſary to enquire whether this action of 
covenant could have been maintained by the heirs of the perſon 
from whom the plaintiff derives her title, I have already ob- 
ſerved upon the introduction of one fact into this caſe, which 
might have been omitted; there is alſo another, which deſerves 
ſome obſervation here. It is ſtated that Stokes was only a mort- 
gagor, who had parted with his whole term to the mortgagee ; 
and the declaraiion. goes on to ſtate that the whole intereſt 
which was veſted in him he had transferred to the mortgagee. 


Therefore, in point of law, I cannot conceive how this cove- 


nant made with Stokes can be ſaid to run with the land; for 
Stokes is ſtated in the declaration to have no intereſt whatever in 
the land, and yet both the implied covenant, ariſing from the 
and alſo the expreſs covenants are en- 
tered into with Szokes. It is not ſufficient that a covenant is 
concerning the land, but, in order to make it run with the land, 
there muſt be a privity of eſtate between the covenanting par- 
ties. But here Stokes had no intereſt in the land of which a 
court of law could take notice; though he had an equity of re- 


. demption, an intereſt which a court of equity would take 


notice of, Theſe therefore were collateral covenants. And 
though a party may covenant with a ſtranger to pay a certain 
rent in conlideration of a benefit to be derived under a third 
perſon, yet ſuch a covenant cannot run with the land, 

But even ſuppoſing that theſe covenants had been entered into 
(not with Stokes but) with Webb, who had an intereſt in the 
land, the ſubſequent tranſaction, which is Rated in the declara- 
tion, puts an end to this queſtion, It appears that the perſon 
entitled to the reverſion of the 99 years term, expe-lant on the 
determination of the 11 years term created by the Jeale, after- 
wards acquired i in her own perſon the abſolute inheritance of 
the land ; in conſequence of which the reverſion attendant on 
the lcaſe granted to the tenant no longer exiſted. Another 
eſtate, totally different, aroſe by the extinguiſhment of the in- 
tervening eſtate. Many caſes were cited on this ſubjet ; one of 
which, Moor 94. is very applicable. There a perſon made a 
leaſe for 100 years, and the leſſee made an underleaſe for 20 

years 
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years, rendering rent, with a clauſe of re- entry; afterwards the 
original leffor granted the reverſion in fee, and the grantee pur- 
chaſed the reverſion of the term; and it was held that the gran- 
tee ſhould not have either the rent, or the power of re- entry; 
for the reverſion of the term, to which they were incident, was 
extinguiſhed in the reverfion in fee. And though this caſe was 
only EN at the aizes, yet it was afterwards recognized 
in the Court. 

Confidering 7 that theſe are covenants entered-into with a 
ſtranger that do not run with the land, conſidering alſo that the 
rent is incident to the reverſion out of which the term 1s carved, 
and that that reverſion is gone, it ſeems to me, with all the in- 
clination which we have to ſupport the action, (and we have 
hitherto delayed giving judgment in the hopes of being able to 
find ſome ground, on which the plaintiff's demand might be ſul. 
tained) that it cannot be ſupported. The defence which is 
made is of a moſt unrighteous and unconſcientious nature: but 
unfortunately for the plaintiff the mode which ſhe has taken to 
enforce her demand cannot be ſupported; and conſequently 


there muſt be W 
8 Judgment for the defendant. 


The KING gainſ. WALLAcx. 


Writ of Habeas Corpus had been directed to the defendant 

to produce a certain perſon who was charged to be in his 
cuſtody ; for making a falſe return to which the Court granted a 
rule to ſhew cauſe why an attachment ſhould not iſſue againſt 
him. Burt it appearing upon ſhewing cauſe that the affidavits, 
upon which the application was made for an attachment, were 
ſworn before Lothian, who was the attorney for the proſecu- 
tion, 

The Court thought they were not at liberty to receive infor- 
mation from any ſource ſo connected with the cauſe eſpouſed 
by that party? They ſaid they had before in this term ruled 
the ſame point in the caſe of Mr. Smitbies (a) Recorder of Col- 


(a) This was the ſecond time, the proſe- 
cutar in that caſe was turned round by a 


Vor. III. 


formal objection. Vide ante 351. 
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The Court 


will in no 
caſe iſſue an 
attachment 
againſt a 
party at the 
ſuit of ano- 
ther, where 
the affidavits 
on which the 
motion is 
founded are 
ſworn be fore 
the agents of 
the proſecu- 
tor, 
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-cheſter, againſt whom an attachment had been 5 for 
non- compliance with a writ of mandamus to grant an inſpection 


of the corporation books. And they added that if it were 


poſſible to make any diſtinction in theſe caſes, they ſhould be 


more ready to admit it in the caſe of a Habeas Corpus like the 


preſent, becauſe the Court were peculiarly called upon to pre- 
ſerve the liberty of the ſubje& by every means in their po er; 
but the rule was invariable and was founded on the wiſeſt Wig 


moſt obvious principles. 


Law againſt the rule; Erſtine in ſupport of it. 
Rule diſcharged. 


End of TxintTy TERM. 
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Michaelmas Term 


In the Thirtieth Year of the Reign of GrorGe III. 


—Üm—— — 


In the laſt Vacation, and in this Term, ſeveral Promotions 
took place. 


Mr. Juſtice BuLLzR was created a Baronet, | 

Joann LLovp, Eſq. of Lincoln's-inn, and Joun MiTrorD, Eſq. 
of the Inner-temple, were made Veleb Judges, and appointed 
King's Counſel. | 


Joux WILLIAM Ros, Eſq, of the Inner-temple, was choſen 
Recorder of the City of London, on the Reſignation of Mr. 
Serjeant ADAIR 3 and was called to the Degree of Serjeant at 

Law. The Motto on his Rings was, Vitium lege regi. 


— 1 
— 


Davies again} COT TIL. Monday New. 
tb. 
HE defendant obtained a rule in the laſt term to ſhew cauſe If a rule to 


why there ſhould not be the like judgment as in caſe of a 12 


non ſoit on an affidavit which barely ſtated, in the uſual form, ſhould not be 
that the plaintiff had not proceeded to trial after having given 224. 


- nonſuit be 
diſcharged on an affidavit, which contains an anſwer falſe in itſelf, the Court will not afterwards open the 


matter on an affidavit which diſproves the contents of the former one. 


Vol. III. : 5M notice 
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1789. Dotice of trial in the regular courſe ; which rule was diſcharged, 
—— on ſhewing cauſe, on an affidavit diſcloſing an agreement be- 
Davizs tween the parties, made after the notice of trial, to diſcontinue 
againſt 12 , . £6 . 

Bs the atiion on the defendant's paying the plaintiff twelve gui- 


hy. — — 4 


CorTue. 
neas. X 
Gibbs now moved to diſcharge the latter rule, on an affidavit 


of three perſons, denying the agreement in toto, and diſ- 
proving every fact contained in the plaintiff's affidavit. He ob- 
ſerved, that though this application was of the firſt impreſſion, 
it was highly reaſonable that it ſhould be granted ; fince the de- 
fendant had no other opportunity of anſwering the plaintiff 's 1 
aflidavit. And if it were permitted to a plaintiff to diſcharge a 
rule for judgment as in caſe of a nonſuit by extraneous matter, 
which the defendant had no opportunity of controverting, it 
would not only enable him to relieve himſelf from the payment 
of thoſe coſts to which he was by law liable, but would alſo be 
a great encouragement to perjury, But, | 
Lord Kenyon, C. ].—faid, If the plaintiff's affidavit were un- 
true, he might be indicted for the perjury : but that that was not ( 
a ſufficient ground to induce the Court to open the matter again, 
as the only object of it was the coſts, And he thought that, if 
it were ſuggeſted at the time that ſuch an- anſwer as was made 
in the pretent inſtance to the rule for judgment as in caſe of a 
nonſuit was falſe in fact, the Court would ſuſpend their judg- 
ment in it till the matter was examined. ü 
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Per Curiam, | Rule refuſed. 


RolLEs rox and Others, Aſſignees of MargeTsoN, a 
Turſday Nov. Bankrupt, againſt HispzrT and Others. 


| hoth, 


& bee ROVER for the ſhip Commerce; plea, the general iſſue. 


ao then - At the trial the following caſe was reſerved for the opi- 
ſea is void by nion of this Court. The bankrupt being indebted to the de- 


3 fendants in 2000 /. on bills, which they had accepted and paid 
unleſs the for him, on the 21ſt of June 1788 gave them his promiſſory 


certificate of | | . 
the regiſtry be recited therein; although the vendee give at the ſame time an undertaking to reſtore the 


ſhip on a future day on payment of a certain ſum, advanced by him on the credit of this ſecurity. And 
though the vendee had alſo the grand bill of ſale, and had taken poſſeſſion of the ſhip immediately on her 
arrival, it was held that he could not retain the ſhip, as having a lien on her, againit the aſſignees of the 


vendor, who became a bankrup: after this transfer of the ſuip. 
2 note, 
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note, payable in three months; and by way of ſecurity exccuted 
to them a bill of ſale of the ſhip, Commerce, and at the ſame 
time depoſited in their hands the grand bill of ſale, and alſo a 
policy of inſurance on the ſhip from London to Jamaica and 
back again. The bill of ſale was ab/o/ute on the face of it, and 
in the uſual form, but it did not contain a recital of the certifi- 
cate of the regiſtry of the ſhip, as required by ſtat. 26 Gee. 3. 
c. 60. . 17. But at the time when the bankrupt executed 
the bill of fale, and depoſited that together with the grand 
bill of ſale and policy with the defendants, they gave him an 
acknowledgment in writing, promiſing to return the ſame upon 
payment of the note. On the 21ſt of June 1788 the ſhip was 
in foreign parts, and did not arrive in Exgland till the 22d. of 
November 1788. The bankrupt ſtopped payment the zd cf 
July 1,88; on the 18th of the ſame month, a commiſſion of 


bankrupt was iſſued againſt him; and on the Sth of August 


his effects were aſſig ned to the plaintiffs, Immediately on the 
ſhip's arrival in England the defendants took poſſeſſion of her, and 
ſtill continue in poſſeſſion. After the 21ſt of June 1788, and before 
his bankruptcy, the bankrupt paid to his creditors, in the 
courſe of his trade, between 3000 J. and 4200“. And it was 
al ſo found by the caſe that the bill of ſale was not executed by 
the bankrupt in contemplation of bankruptcy. 

This caſe was argued, in laſt Trinity Term, by Law for the 
plaintiffs, and Eaſt for the defendants ; and again on this day, 
by Shepherd for the plaintiffs, and Bower for the defendants. 

On the part of the plaintiffs, it was inſiſted that the defen- 
dants had no right to detain the ſhip from the afſignees, either 


on the ground of a purchaſe or a lien. Firſt, this cannot be 


ſupported as a contract of ſale, becauſe the bill of ſale is not con- 


formable to the ſtatute 26 Geo. 3. c. 60. /. 17. which enacts 


that when and ſo often as the property in any ſhip of a Britiſh 
ſubject ſhall be transferred to any other Britiſb ſubject, in 
whole, or in part, the certificate of the reg'/iry of ſuch ſhip ſhall 
be truly recited in the bill or other inſtrument of ſale, otherwiſe 
ſuch bill of ſale fhall be utterly null and void to all intents and 
purpoles.” Therefore this bill of ſale is itſelf totally void; and 
the ſale of the ſhip is equally fo: For ſince the paſſing of thig 
ſtatute Britiſh ſhips can only be transferred by bills of fale ; 


otherwiſe the clauſe, requiring a recital of the certificate in the 


bill of ſale, would be nugatory, The act was made “ for the 
encreaſe and encouragement of ſhipping and navigation:“ And 


in order to prevent foreigners enjoying any of the privileges, to 
which 
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which the owners of Britiſb ſhips are entitled, the ſtatute has 
provided certain checks; as that there ſhall be a certificate of the 
regiſtry of the ſhip from the collector of the cuſtoms where built 
(a); that no certificate ſhall be granted, unleſs the owner make 
oath that he is a ſubject of Great Britain, and that no foreigner 
bath any ſhare or intereſt in the veſſel (6); that a bond ſhall be 
given not to lend the certificate (c); that in the caſe of a ſale of 
the-ſhip, the name and deſcription of the purchaſer ſhall be in- 
dorſcd on the certificate, and he is to tranſmit a copy of it to the 
perſon authoriſed to make the regiſter (4); and that the certifi- 
cate ſhall be recited in the bill of ſale (e); all which proviſions 
and checks may be defeated, if any other inſtrument be permitted 
to have the ſame operation as a bill of ſale under the ſtatute. 
And it is to be obſerved that this ſpecies of property paſſes by 
bill of ſale, and not by delivery, as in the caſe of other perſo- 
nalty. Secondly, Neither can the inſtrument, or any part 
of this tranſaction, give the defendants a lien, ſo as to enable 
them to retain the ſhip till their demand is ſatisfied. Ag 
the bill of ſale is abſolutely void by the ſtatute, it is a mere nul- 
lity ; and then this is the caſe of a naked bailment, the ſhip 
not having been delivered for any ſpecific purpole ; in which cafe 
the plaintiffs may recover it in an action of trover, or a court of 
equity would decree a reſtitution of it. This muſt be conſidered 
as one tranſaction, conſiſting of ſeveral parts, all depending on 
the bill of ſale: And where an inſtrument is delivered for one 
purpoſe, and it fails, it cannot operate alis intuitu. R. v. The 
Inhabitants of All Saints in Hereford. Burr. S. C. 656, This 
cannot be binding in a court of Jaw as a lien, becauſe that would 
be to create an intereſt in the ſhip, which is expreſsly guarded 
againſt by the ſtatute. Foreigners might alſo ſay that, though 
the bills of ſale, under which they might claim, are void, till 
the lien is valid. Therefore, unleſs the conſtruction contended for 
by the plaintiffs be put upon the ftatute, foreigners may have 
ſhares and intereſts in Britiſb ſhips, and become entitled to all 
the privileges which Britiſßh ſubjects have, by advancing money 
on Britiſh ſhips, and taking the grand bill of ſale and an aſſign- 


ment of the ſhip, and totally diſregarding the requiſites of this 


ſtatute. 
Bower and Eaſt, on the part of the defendants, inſiſted on 
two grounds.; 1. That this was not ſuch a transfer of property 


(a) Set. 3. (5) Sect. 10. () Sect. 15. (4) Set, 36, (e) Sect. 17, 
4 | | to 
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to the defendants, as the act was intended to attach upon at all. 

2. That if it were, yet as tween theſe parties the defendants 

had a right to retain the poſſeſſion of the ſhip till their lien was 

diſcharged. 1ſt. The object of the act was twofold ; to prevent 

any but Britiſb- built ſhips from being navigated in the trade of 
Great Britain; and alſo to prevent toreigners from navigating 
even Britiſb- built ſhips with the privileges of Britiſb ſubjects. 

The right of navigation therefore was the great object of the le- 
giſlature: So that unleſs the right acquired by the defendants 
was ſuch in its nature as would enable them fo navigate the ſhip, 
the act was never intended to attach at all. Now the only tight, 
as appears from the whole of the tranſaQtion diſcloſed ãn the caſe, 
either conferred, or intended to be acquired; was that of a mort- 
gage on the ſhip to a certain amount; for though the bill of ſale 
was abſolute on the face of it, yet the defendants gave an ac- 
countable receipt, whereby they promiſed to reſtore that and all the 
other muniments upon payment of Marget/on's note, for which 
the ſhip was pledged as a ſecurity. The contract therefore was 
merely executory ; the only right they acquired was that of 59/- 
ion, which was to remain with them as a ſecurity. They had 
no right to the intermediate profits of the voyage; nor could, 
independently of the omiſſion in the bill of ſale, have been en- 
abled to navigate the veſſel; for they not only could not have 
taken the oath preſcribed by the 10th ſection of the act, which 
the owners of a ſhip are required to do, namely, that they were 
the hole owners, and that no other perſon had any“ right, in- 
tereſt, ſhare, or property therein; but while the ſhip was at ſea 
it was abſolutely impoſſible to get at the certificate, (which by 
ſection 34 mult always be kept on board) either for the parpcle of 
inſerting it in the bill of ſale, or of having it indorſed according 
to the 16th ſection. And this argument bears much ſtronger 
when it appears that that difliculty is provided for in the caſe of 
a ſale of a ſhip at ſea to a foreigner ; ſo that unleſs the Court can 
go the length of ſaying that the legiſlature did not intend that a 
ſhip at ſea ſhould in future be capable of being transferred to a 
Britiſh ſubjeR, this will at leaſt appear to be a caſus omiſſus in 
the act, becauſe of the impoſſibility of complying with ſome of 
the requiſttes. But further it appears by reference to7 & 8 A. 


3. c. 22. a ſtatute made in pars materid, and exprelsly referred to 


as the baſis of the 16th ſection of this latter act, that a mortgage 
was not the ſort of transfer of property intended by the latter; 
for the act of William requires the indorſement on the certificate 

Vor. III. 5 N to 
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to be made to denote the alteration of property ** by the /ale of 
one or more ſhares,” and the latter act only requires the addition 


Rotiesron of another circumſtance to that indorſement ; therefore it con- 


againſt 
HinBenT, 


fines the indorſement to the caſe of an abſolute ſale of ſpecific 
ſhares, which a mortgage can never be ſaid to be. The act can- 
not extend to all transfers of ſhips ; if it did, it would include 
transfers by operation of law. If then this were not ſuch a ſale 
as comes within the 16th ſection, requiring the indorſement of 


it on the certificate, it follows that the certificate need not be 


ſet out in the bill of fale as required by the 17th ſection. But 
even admitting that ſuch a recital was neceſſary in the bill of 
ſale, the utmoſt that the 15th ſect ion purports to do, in cale of 
the omiſſion of it, is to avoid /uch bill of ſale: but it by no means 
avoids the contract; nor was it neceliary that it ſhould ; for as 
the right of navigation was the only object in view, as that is 
ſpecifically provided for by other clauſes, the only reaſon for 
avoiding ſuch an imperfect bill of fale was to prevent that being 
made uſe of towards acquiring @ right of navigation, unleſs the 
main requiſites of the act appeared on the face of it to have been 
complied with. And, as far as the Public are concerned, the 
act is ſatisfied if the requiſites be complied with any time before 
the ſhip leaves port. Whereis here, even if the defendants had 
taken a more formal bill of (a, they could not have cleared out, 


even if the ſhip had come to port, unleſs they had been guilty of 
_ perjury, in ſwearing to an abſolute property, when they only had 


a conditional one, and until the certificate had been indorſed. 
As the only claim therefore which the defendants had on the 
ſhip was a mortgage or lien, and as they never could, inde- 
pendently of the clauſe in queſtion, under ſuch a title have 
navigated the ſhip, it was not neceſſary for them to have had 
any written inſtrument whatever, but their lien would have 
attached by the mere delivery of the thing. If the bill of ſale 


is to be held void 7o all intents and purpoſes, it muſt be taken 


as if it never had exiſted; and then the defendants lien 
ſtands thes : they have advanced 2, ooo J. on the bankrupt's note, 
and he has, by way of collateral ſecurity, made a ſymbolical deli- 
very to them of the ſhip, (ſince perfected by actual poſſeſſion) by 
placing in their hands, beſides other muniments of the pro- 
perty, the grand bill of ſale, which in the caſe of a ſhip at ſea 
has been repeatedly held to be equivalent to delivery of the ſhip 
itſelf. Atkinſon v. Maling, ante 2 vol. 462. Falkener v. Caſe. 
Bro. Caf. in Ch. 125. & ante 2 vol. 491. Now it never can be 


1 contended, 
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contended, that if a man take ſeveral different ſecurities for a 
loan, and one of them happen to be void, all the reſt are thereby 
avoided, But 2dly, Whatever might have been the queſtion as 
between the defendants and third perſons, at any rate the plain- 


tiffs cannot make this ſort of objection; they ſtand exactly in the 


ſame ſituation as the bankrupt himſelf, ſubject to all his equities, 
and bound to make good all his 4or4 fide engagements, That 
principle was broadly laid down in Fox v. Hanbury (a), and has 
been repeatedly recognized in this court (5). By the ſame au- 
thorities too it appears that where a bankrupt had, fer a valu- 
able conſideration, bound himſelf in conſcience to put a legal ſe- 
curity into the hands of the contracting party, and the bank- 
-ruptcy had happened before ſuch ſecurity was given or com- 
pleted, courts of law and equity have unequivocally declared, that 
the aſſignees of the bankrupt could not recover back the thing 
depoſited, without n de the demand for which it was ſo 
pledged. Conſiſtently n with the principles of thoſe caſes, 
the aſſignees cannot recover the poſſeſſion of the ſhip, without 
ſatisfying the defendants' lien. The utmoſt they can allege is, 
that the defendants have not the legal title : but, admitting that 
to be the caſe, the aſſignees are bound in equity; and if ſo, they 
.cannot recover in trover ; for it was clearly eſtabliſhed in Green 
v. Farmer (c), and various other caſes, that wherever a party has 
an equitable lien, he may retain in trover. The giſt of ſuch an 
action is the wrongful converfion ; and it cannot be ſaid that the 
defendants have wrongfully converted that which was put into 
their hands for the expreſs purpoſe for which they ſtill hold it. 
And though the defendants might not have been able to recover 
on this title in the character of plaintiffs, yet it is an ample de- 
Fence to an action by the aſſignees of the bankrupt, who could 
not have taken advantage of the imperfect title which the bank- 
rupt himſelf had granted. 

It was replied, to the ſuppoſed difficulty, that the certificate 
could not be recited in the bill of ſale, becauſe that inſtrument 
was on board the ſhip then at ſea, that there was a duplicate of 
it in the port, to which the parties might have had recourſe. 
And the ſtatute relates to a/l transfers of ſhips, as well at ſea 
as in port, Neither was there any difficulty in taking the oath 
required by the ſtatute, on account of the defendants not being 


(a) Cowp. 488. Brown v. Heathcote t Ath, 160, 
(5) Atkinſon v. Maling ante 2 vol. 462, (c) 4 Barr. 2218. 
and Lempriere v. Paley ib, 485. See alſo 
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1799. the ſole owners; for they might have ſtated the real tranſaction, 
— and have ſworn that they and certain other perſons, according to 
RoLLesTOX their reſpective intereſts, were the owners; otherwiſe no mort- 
an. gagee of a ſhip could have a good ſecurity. All that the legiſlature 
meant to guard againſt, by requiring the oath, was that it might 
be ſcen by that oath that no foreigner had any ſhare or intereſt in 
any veſſel. This is not like the caſe of Lempriere v. Paſley, 
where, an aſſignment of goods at ſea having been made before the 
bankruptcy, and the bill of lading indorſed afterwards, it was held 
that the agreement was binding in equity; and that, as a court 
of equity would have decreed a legal aſſignment (which was to 
be executed) as well againſt the aſſignees as againſt the bankrupt 
himſelf, a court of law would not diveſt the defendants of the 
goods of which they had taken poſſeſſion under that aſſignment: 
for here no other inſtrument was to be executed by the bank- 

rupt, nor was any other ſubſequent act to be done to give the 

plaintiffs a more complete title. | 

Lord KEN VON Ch. J.—The queſtion is whether the bill of ſale 

which is ſtated in the caſe, and which appears on the face of it 

to be ab/elute, is an effective inſtrument to convey the property 

in the ſhip. The objection, which has been made to it, ariſes 

from the 17th ſection of the 26th Geo. 3. c. bo. which enacts 

that every bill of ſale of a ſhip, or other inſtrument, not having 

inſerted in it the certificate of the regiſtry of ſuch ſhip, ſhall be 

utterly null and void to all intents and purpoſes. This clauſe is 
couched in the moſt poſitive terms which the language affords, 3 

and it renders ſuch a bill of ſale an abſolute nullity. This ſta» 

tute was framed by an able ſtateſman (a), who is peculiarly con- 

verſant in the commercial intereſts of this country; and from. the 

experience which has been already had of it, it is acknowledged 

to be founded in wiſdom, and to have produced all thoſe bene- 

ficial conſequences to the commerce and ſhipping of this country 

that were expected from it. Therefore even if judges could have 

any leaning in their minds on ſuch occaſions, we ſhould not have 

any inclination to put ſuch a conſtruction on the words of this 

act as would tend to evade the wholeſome proviſions of it. By 

way of anſwer to the poſitive words of the ſeventeenth ſection, it 

was firſt contended that it is not neceſſary that the property in 

a ſhip ſhould paſs by a written inſtrument: On that point I 

give no opinion, becauſe it is not neceſſary. But certainly if 


(a) Lord Have . 
I X 'the 
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the parties chuſe to convey by a written inſtrument, that ſhews 
what the intention and the rights of the parties are, and they 
ſball not afterwards be permitted to refer to any other agree- 
ment. For if a perſon execute a bill of ſale of goods, without 
ſtamp, ſuch an inſtrument cannot be received in evidence, and 
yet the vendee cannot reſort to any parol evidence of the agree- 
ment. So here the title of the defendants being reduced to 
writing, they cannot refer to any other agreement, even though 
the written inſtrument be void by the act. Then it was urged that 
this flatute did not apply to the inflance of transfers of ſhips at 
fea; but the words of the 17th ſection are general, and make 
no exception of ſuch caſes. And with reſpect to the impoſſibi- 
lity of complying with the requiſitions of the act while the ſip 
was at ſea, on account of the certificate of the regiſtry being on 
board, it is to be oblerved, that the parties might have extract- 


ed from the regiſtry at the cuſtom houſe all that was neceſſary 


for this purpoſe. Then it was inſiſted that, although the bill 


of ſale could not take effect as ſuch, the defendants had a lien 


on the ſhip, to the amount of their demand: but that is 
wholly unfounded ; for the bill of ſale profeſſes to transfer the 
abſolute property in the ſhip. And ſuppoſing that the bank- 
rupt had never called for a return of the ſhip, from what time 
can the title of the vendees be ſaid to accrue ? Was it only from 


the time when the ſum of 2coo/, became due, and was not 


paid? On payment of that ſum indeed the vendor would have 
had a right to call for a return of the ſhip; but that could not 
deveſt the intermediate property of the vendees under the bill 
of ſale. The law was ſo with reſpect to real property prior to 
the 14 Geo. 2. c. 20; before which time conditional ſurrenders 


were made by tenants for life, to make good tenants to the 


præcipe, to ſuffer common recoveries; which ſurrenders were 
to be avoided by the payment of large ſums on particular days, 
when the ſurrenderees were to reconvey : now if during that in- 
terval the whole property did not pa's to the ſurrenderees, ſuch 
recoveries would have been void; but undoubtedly the pro- 


perty did paſs in ſuch caſæs. So in the caſe of a mortgage, where 
a deſcent is caſt before it becomes abſolute, the legal eſtate 


mult deſcend according to the terms of the mortgage, notwith- 
ſtanding the day of redemption is not paſſed. It was next ſaid, 
that in this cafe a court of equity would not compel the de- 
fendants to deliver up the ſhip, until their demand was fatisfied : 
But J do not knew that a court of equity would conſtrue this 

Vor. III. 50 act 
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act of parliament in a different manner from a court of law. 
But whatever a court of equity might do, it is ſufficient for ue, 
fitting in a court of law, to put a legal conſtruQtion on this 
ſtatute. Where the parties have relied on an invalid ſecurity, I 
do not knov- that a court of cquity would deerce a performance 
of the contract, Then as the inſtrument in this caſe is not valid 
in point of Jaw, the contract cannot be ſupported here on 
grounds upon which we do not know that a court of equity 
would act. As therefore there is nothing either in the words 


or the context of this act of parliament to, warrant us in giving 


effect to this bill of ſale, I am of opinion that the poſtea ought 
to be delivered to the plaintiffs. 

ASnnvRsT, J.—As the words of the 17th ſection of this 
ſtatute ſ ſo explicitly declare that all bills of tale, which do not 
comply with the requiſites of the act, ſhall be nu// and vid r 
all intents and purpeſes, if we were to decide this bill of fale 
to be good to a particular intent, we ſhould act in ditect oppoſi- 
tion to the poſitive words of the ſtatute. We. are not to tske 
upon ourſelves to determine whether the. general proviſions of 
the act are wiſe. or not, or. whether this caſe ſhould or ſhould 
not have been excepted out of the ſtatute; thoſe were matters 
for the conſideration, of the Legiſlature, But it is ſaid that 
this ought to be conſidered as an excepted caſe, becauſe the re- 
quiſites of the ſtatute could not be complicd with, inaſmuch 
as the certificate of the regiſtry was actually on board the ſhip 
at the time of the bill of ſale : but that argument has been 
fully anſwered, for the parties might have had recourſe to the 
regiſtry of the cuſtom-houle, Then this caſe was argued on 
the ground that the defendants have a lien on the ſhip, and 
therefore that they have a right to retain the poſſeſſion. That 
argument might perhaps have had ſome weight as againſt the 


"bankrupt himſelf: but now, by means of the bankruptcy, the 


rights of third perſons have intervened ; and all the creditors 
of the bankrupt have an equitable lien on his eſtate, and are 
entitled to an equal diſtribution, And where two - equities 
meet, the legal title muſt prevail, which in the preſent caſe is 
with the plaintiffs. 

BULLER, J.— In this caſe the defendants have undoubtedly. 
acted fairly and Bend fide; and if they loſe the benefit of that ſe- 
curity to which they truſted, it is certainly a hard caſe. But the 
doctrine of hardſhip is not a favorable ſubject in a court of law in. 
any caſe, till leſs ſo when we are to judge according to the ſpi- 


rit 
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rit and words of an act of parliament, In the preſent caſe the 
words of the ſtatute are ſo plain and fo decifive, that it is impoſ- 
fible to get over them, This caſe mutt ultimately depend on 
the 17th ſection; the clear effect of which is that, in ad caſes, 
according to the language of the clauſe, a bill of ſale ſhall be ut- 
terly null and void, unlefs the certiicate of the regiſtry be re- 
cited in it. It is not recited in this bill of ſale, and therefore it 
is tdmitted that the bill of ſale is void: but it has been con- 
tended that this caſe is not within the act, on two grounds; 
' firſt, becauſe the ſtatute does not apply to the caſe of a ſhip fold 


at fea ; and adly, not to a caſe like the preſent, becauſe under 


_ this tranſaQion the defendants acquired no right to navigate the 
' ſhip, which was the only object of the Legiſlature, As to the 
firſt: I think that the other clauſes of the ſtatute are deciſively 
2gaint it; becauſe the caſe of a ſale of a ſhip either at ſea or in 
a foreign port to 4 forergner, is expreſsly provided for by the 
15th ſection: Then, if we ſee that in one part of this ſtatute 
the Legiſlature had in view the ſale of a ſhip at fea or in a foreign 
port, and made ſpecial proviſions for ſuch a purchaſe by a fo- 
reigner, it cannot be argued that the ſelling of a ſhip at fea in 
other caſes was not in the contemplation of the Legiſlature : but 
it ſhews that-they only intended to make one exception, leaving 
all other caſes within the general words of the 17th ſection. 
Beſides before.ſuch an argument ought to be adopted, it ought 
to appear that beyond all controverſy the parties could not com- 
ply: with the requiſites of the ſtatute, and that this was a caſus 
omiſſus; which is by no means to be collected from the ſtatute. 
Neither is the ſecond ground of argument well founded, be- 
cauſe the bill of ſale purports, on the face of it, to be an abſo- 
lute transfer of the property; and the defendants, having the 
poſſeſſion of the grand bill of ſale, and alſo of this bill of ſale, 
could not have been prevented navigating the ſhip, except for 

the proviſions of this at of parliament : whereas, in order to 
found that argument, it ought to' have been ſhewu that, inde- 
pendently of this act of parliament, the defendants would not 
have a right to navigate the ſhip under the title which they had 
acquired. If ſueh an argument could-prevail, it would be ſaying: 
that every inſtrument might- avail, though: exprefsly- declared 


void by the-ſtatute, With reſpe& to-the ſuppoſed difficulty of 


the defendants taking the oath; all that is required” by the act 
is that the party taking the oath ſhould ſtate fairly and truly 
what his intereſt is. In the preſent caſe the defeadants had 
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ſuch a property as would have juſtified their taking the oath ; 
for the bill of ſale being abſolute on the face of it, if the certi- 
ficate of the regiſtry had been inſerted in it, their right could 
not have been diſputed ; and, if there were any right of redemp- 
tion in the bankrupt, that alſo might have been ſtated. It was 
urged at the bar that the 17th ſection of this act cannot extend 
to all caſes; and the inſtance of transfers by operation of law 
was mentioned: but that has always been conſidered as an ex- 
cepted caſe; and it is ſufficient to ſay that this is a zransfer by 
the party, in which caſe the requiſites of the act muſt be com- 
plied with. It was then contended that the defendants had a 
lien on the ſhip, and that if the plaintiffs had filed a bill in Chen- 
cery to compel the defendants to deliver up the poſſeſſion, that 
Court would not have decreed it, unleſs the plaintiffs had ſatis- 
fied the demand: but that argument is not applicable here, for 
it muſt be remembered that in that Court he, who aſks equity, 
muſt firſt do equity. And if ſuch a bill would have been diſ- 
miſſed, it would be becauſe the plointiffs' demand was unconſci- 
entious; but that would not decide the property of the ſkip. 
The argument ought to go farther, and ſhew that, if the defen- 
dants in this caſe had prayed in a Court of Equity to have had a 
legal conveyance of this ſhip, that Court would have decreed it; 
but I know of no caſe in which that Court has gone ſuch a 
length. If indeed it had been ſhewn to be the conſtant practice 
of a Court of Equity to decree ſuch a conveyance, it would have 
had great weight with me; for in my opinion nothing can be 
more unfortunate for the ſubject, than that different rules re- 
ſpecting property ſhould prevail in the different courts: and in 
mercantile tranſactions particularly, if the defendants have a 
clear, indiſputable, equitable title, we, fitting in this Court, 
ought not to permit the poſſeſſion to be taken from them. 
 GRose, ].—Two points have been made on the part of the de- 
fendants ; 1ſt. that the ſtatute does not apply to transfers of 
ſhips at ſea; and 2dly, that the defendants have a lien on the 
ſhip in queſtion as a mere depoſit, The firſt has already re- 
ceived a full anſwer ; and I think the ſtatute 7 & 8 W. z. c. 22. 
confirms it. In both of the flatutes a diſtinction is made in 
expreſs terms between a ſale in the ſame port and elſewhere : but 
the words of the 19th clauſe, on which this queſtion depends, 
are general. Therefore taking them both together, I think the 
Legiſlature has ſaid that, whenever the property in any ſhip, 


whether in port or in foreign parts, be transferred to a Britiſb 
ſubject, 
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ſubje&, the bill or other inſtrument of ſale ſhall be void, unleſs 
it recite the certificate of the regiſtry. With reſpect to the 
other argument ; I cannot conſider this as a mere depoſit ; it is 
an abſolute bill of ſale, conceived in the ſtrongeſt terms. There 
was nothing more to be done by the vendor to make a more com- 
plete title, and the vendee might (if the requiſites of the ſtatute 
had been complied with) have carried this inſtrument to market. 
The acknowledgment figned by the defendants only gave a right 
of action to the vendor, in caſe the bill of ſale was not returned; 
but it did not affect the property in the ſhip, I agree alſo with 
the Court that there was no difficulty in taking the oath required 


by the ſtatute. 
Poſtea to the plaintiffs. 


Bol DpERO and Others again// Moss and Others. 


WO of the defendants having been arreſted for 423“. 

each, by virtue of a latitat directed to the Chamberlain of 
the County Palatine of Lancaſter, a Judge's order was obtained 
for ſtaying proceedings upon payment of debt and coſts. In the 
bill offered for taxation the agent in the country made a charge 
of four pounds paid to the ſheriff 's officer for the arreſts, being 
at the rate of two pounds each, which the Maſter refuſed to al- 
low, and ſtruck off the overplus above the uſual charge made in 
other counties, which is in general a guinea, 

Dallas now moved that the Maſter might review his taxation, 
upon affidavits ſtating that the charge made was ſuch as was di- 
rected by a table of fees ſettled by the juſtices of the county in 
ſeſſions in the year 1767, and which had been acted under ever 
ſince. By that bailiffs were authoriſed to demand certain fees in 
proportion to the ſums for which the arreſt was made; that 
for debts from 200/. to 5001. they were entitled to 2/. for each 
arreſt ; and that the ſum charged had been actually paid out of 
pocket, He ſaid that this table of fees had been made by the 
ſeſſions, under an idea, as was ſuppoſed, that they were entitled to 
fix the reſpective ſums demandable by ſheriff's officers for arreſts 
by virtue of the 32 Geo. 2. c. 28. the firſt ſectionof whichenacts that 
no greater ſum ſhall be taken for any arreſt than is or ſhall be by 
Jaw allowed; and by a ſubſequent clauſe (a) authority is given to 
the juſtices in ſeſſions to regulate the charges for lodging, diet, 


(a) Sect. 6. 
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or other expences, of a perſon under arreſt : though he allowed 
that their ſuperintending authority ſeemed to be confined to the 
expences of perſons after they were arreſted, and not to the ar- 
reſt itſelf, Nor could he find any other ſum to be taken 
for arreſts but that which was fixed by the 23 H. 6. c. 10. 
which was only 2d. However as it was notorious that more was 
in general allowed even by the Maſter in court, and the parties 


had bond fide paid the ſums in queſtion, conformably with 


the table of fees made at the ſeſſions ſo many years ago, he 
ſubmitted that they were entitled to be reimburſed in this in- 
ſtance, whatever regulation the Court might think proper to 
make in future, | | 

The Court however denied the motion, ſaying, that the juſtices 
in ſeſſion had no authority to fix fees for this court; and Lord 
Kenyon added, that if bailiffs ſhould in future exact more than 
the uſual ſum, after this opinion, they might be guilty of extor- 
tion, in taking more than was allowed colore icli. 


PET RIE and Another, Executors of Pact Kernsie 
againſt HANN Av, Earonet. 


N the year 1773 the teſtator, Sadlier, Petrie, and the defend- 

ant, were engaged together in ſtock ſpeculations on their 
joint account to a conſiderable amount, the whole of which were 
illegal, except a transfer of a ſum of 10,c00/. Having incur- 
red ſeveral loſſes, on the 8th January 1774. they came to a ſettle- 
ment with Partis their broker, who had paid all the differences. 
And on that occaſion Keeble repaid to Portis the whole ſum 
which had been ſo advanced by him, except 811/. which was 


part of the defendant's ſhare of the loſſes, and for which Keeble 


drew a bill on him in favour of Portis, which the defendant ac- 
cepted. This bill not being paid by the defendant when it be- 
came due, Portis brought an ad ion thereon, after Keeôle's death, 
againſt the preſent plaintiffs his executors, and recovered the 
amount, no defence being ſet up on account of the illegality of 
the tranſation. . 264 part of the ſum for which the defendant 
had given his acceptance, was his ſhare of the loſs ariſing from 
the real transfer of the 10,000/. The preſent action was 
brought to reimburſe the plaintiffs the ſum recovered againſt 
them by Portis, and the declaration was for money paid by the 


Ea plaintiff to the defendant's uſe; upon which they obtained a 
verdict 
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verdi for the whole demand, at the fittings after laſt Eaſter 
term at Guildhall before Lord Kenyon. A rale was obtained laft 
term to ſhew canſe why the verdict ſhould not be ſet aſide in 
toto, or at leaſt be reduced to the fum of 2647. 

Bearcroft, Mingay, and Ruſſell, now ſhewed cauſe ; contend- 
ing that this caſe did not fall within the ſtatute 7 Geo. 2. c. 8. 
for preventing ſtock-jobbing, as this was not an action to recover 
any money ** for the compounding, ſatisfying, or making up, 
any difference for the not delivering, transferring, having, or 
* receiving any ſtock, &c.” or for the not performing any 
contract or agreement ſo ſtipulated to be performed, &c.” but 
it was to recover money which had been paid to Pertis under 
the authority of the defendant, and for which he was anſwer- 
able, whatever might have been the queſtion as between Por tre 

and him. And they relied upon the caſe of Faikney v. Reynous 
and another (2), where to an action of debt on a bond the de- 
fendant pleaded the act of the 7 Geo. 2. c. 8. ; that the plain- 
tiff and Richardſon were jointly concerned in certain contracts 
contrary to that ſtatute ; that the plaintiff voluntarily paid 
the differences; and that the bond was given by the defendants 
for ſecuring to the plaintiff Richardſon's proportion of that loſs ; 
and on demurrer the court were clearly of opinion that the plain- 
tiff was entitled to recover the amount which he had paid under 
the ſpecial authority of Richardſon, though for an illegal pur- 


poſe. The principle of that caſe fully extends to the preſent; and 


indeed the plaintiffs are one remove farther from the illegal tranſ- 
action; for not only the plaintiffs were authoriſed bythe defendant 
to pay this money to Portis, but Portis himſelf had been autho- 
riſed before by the defendant to pay it to thoſe perſons between 
whom and the defendant the illegal contract was entered into. At 
all events the plaintiffs are entitled to the 264/. even if they are 
precluded from recovering the reſt; as that part of the demand 
ſtands perfectly clear from any objection ariſing under the act. 
Erſzine and Wood, in ſupport of the rule, infiſted that the 
whole tranſaction was illegal, and came within the fpirit of the 
7 Geo. 2.; and that even the 264. making a part of the illegal 
tranſaction, was ſo involved therein, that it could not he diſtin- 
guiſhed from the reſt, ſo as to form a ſeparate confideration, but 
was part of the colour uſed in carrying on the general ſcheme of 
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(a) 4 Burr. 2069. It was ſtated by the | caſe, it appeared that Richard/azs was the 


counſel that, on examining the record in that | other defendant. 
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ſpeculation. It is to be obſerved that Petrie, Keeble, and Han- 
nay, were partners in this illegal tranſaction ; they were all par- 
ticipes criminis ; and it has been frequently determined, that one 
partner cannot call upon another for his contribution to a loſs 
ariſing out of a matter prohibited by law ; for though the act of 
parliament does not ſay in direct terms that the ſecurity (hall be 


void; yet when the conſideration of the ſecurity is inquired into, 


if it appear to have been given in oppoſition to the ſpirit of the 
act, the court is bound to declare it void. Otherwiſe if a party 
could recover in this circuitous manner, by paying the whole of the 
ſum in the firſt inſtance, the ſtatute would be altogether defeated. 
Suppoſe A. and B. in partnerſhip contract for ſmuggled goods, 
and A. pays the whole, and B. gives him his note for his pro- 
portion, it was never pretended that A. could recover on ſuch 
note from B. So here, if Keeb/e had brought the action on the 
bill of exchange againſt the defendant, it would have been a 
good plea for the latter, that he and the plaintiff had been part- 
ners in a ſtock-jobbing tranſaction, in which a loſs had happen- 
ed, and that the bill was given for the defendant's proportion 
of that loſs; and whatever would have been a good plea in 
ſuch an action is an ample defence now; As to the caſe of 
Faikney v. Reynous, it is very diſtinguiſhable from the preſent : 
that came on upon demurrer ; and as the Court could not look at 
any thing out of the record, and ſufficient was not ſtated in the 
plea to ſhew the illegality of the tranſaction, this queſtion did 
not fairly ariſe. The plea in that caſe did not ſtate that there 
had been a previous co-partnerſhip between the plaintiff and 
the defendants to ſhare in the profit and loſs of the illegal tranſ- 
action; the defendant Reynous was a mere ſtranger : But this 


3s a ſecurity given by the defendant to the very perſon with 


- whom he had contracted in violation of the laws of his country. 


From the whole of that caſe it appears that the deciſion 
turned on the inſufficiency of the plea, rather than on the 
legality of the tranſaction; and ſufficient appears to ſhew 
that the Court would have extended the ſtatute to a caſe like 
the preſent, if it had been ſo ſtated on the record, It is further 
to be obſerved that at the time when this bill was accepted by 
the defendants, no money had been paid by Keeb/e for this ex- 
preſs fum to Portis; and it was no more than a mean of the 
defendant's paying Portis, in whoſe favour it was drawn, that 
ſum, on account of the very differences prohibited to be reco- 


vered by the act. If ſo, no ſubſequent tranſaction to which 
3 the 
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the defendant was not a party, can vary the caſe as to him. With 
regard to the ſum of 264 J. that is ſo involved in the illegal 
tranſaction, that it cannot be ſeparated from it: it was a mere 
temporary expedient, auxiliary to the general ſtock-jobbing 
ſcheme. . | 

Lord Kenyon, C. J.—As to the laſt point made in the 
argument, relative to the 264 /., I have no doubt whatever, It 
appeared to be a fair tranſaction; the ſtock was actually pur- 
chaſed, and the transfer of it was made: none of the proviſions 
of the act were thereby infringed; and it is too much to ſay 
that, becauſe it was accompanied by other tranſactions at the 
ſame time, which were invalid, this ſhall not be binding. But, on 
the principal queſtion, I have not formed fo deciſive an opinion 
but that I may be open to conviction hereafter : at preſent I can 
only ſay that I have not heard any argument to convince me 
that the plaintiffs' demand can be enforced. The great diffi- 
culty is to diſtinguiſh this caſe from that of Faikney v. Reynous; 
but that does not at preſent appear to me to conclude this 
queſtion. That was an action on a bond; and the whole ar- 
gument at the bar, and the deciſion of the court, proceeded on 
the ground that they could not take into conſideration matter 
which was not properly introduced by the plea, And they 
thought, that as nothing illegal, as between thoſe parties, was 
diſcloſed on the record, the payment of the money could not 
be reſiſted. But this is not the caſe of a bond. And if we 
conſider this caſe a priori on the ground of policy, and recollect 
the infinite miſchiefs brought on individuals by means of 


ſtock- jobbing, which this act was intended to prevent, it is 


very much to be wiſhed that the remedies offered by the Le- 


giſlature ſhould extend to the whole miſchief. Now I do not | 


ſge how that can be done ſo effectually as by ſaying that no 
perſon, who is concerned in ſuch a tranſaction, ſhall recover any 


demand ariſing out of it in a court of law. The firſt ac- 


tion, which was brought agaiaſt theſe plaintiffs, was on a bill 
of exchange, which had been accepted by the defendant on 
account of the loſſes: Now it is clear that that action did not 
merge the original demand, and the whole tranſaction may 
ſtill be brought before the court. And if it appear to the 
court that a bill of exchange is given without any conſideration, 
it is nudum patium ex quo non oritur otio; or if for an illegal 
conſideration, the whole matter may be examined. But in the 
caſe of a bond, the conſideration cannot always be gone into; 


Vor. III. "$5 8 as 


421 


1789. 
— 
Pgratit 


again 
HAN NAVY 


0 Be 
ii Un4; bes wo 


0 or age) x 27 
A 


ps 2, Sg ** © 1 nd 22 


— 


- £4 v< avs". 
* Se; — 


75 - | E 6 1 3 4 i * 
1 * *** 4 + aut 1420 > ws rs 
- - . . _ — © * 
rr 


2 
= - — 


1 


. 


5 1 


— - 
= _ 


1 
| 
8 
* 
14 
1 
4» 
4 
of 
1 
5 
$1 
k 


12 e 


8 "9 TY pg I — — 


422 


189. 


— 


PerTRriIE 
a? ninſt 


HAN NR Av. 


CASES IN MICHAELMAS TERM 


as in the inſtance of a voluntary bond. In this caſe the teſta- 
tor and the defendant were partners in an illegal tranſaction, in 
which Portis the broker ated as agent, knowing it to be 
contrary, to law, fince every man is bound to take notice of 
public laws. Now it is a rule that thoſe, who come into « court 
of juſtice to ſeek redreſs, muſt come with clean hands, and 
muſt diſcloſe a tranſaction warranted by law, And I cannot 
diſtinguiſh this cafe from that of ſmuggling, put at the bar, 
where, if one of two partners advance money in a ſmuggling 
tranſition, he cannot recover his proportion of it againſt his 
partner, becauſe the tranſaction is prohibited ; and yet ſmug- 
gling is not malum in fe, as contradiſtinguiſhed from malum 
probibitum. If this tranſaction had been diſcloſed in the 
former action, Partit could not have recovered : Now ſup- 


poſing the bill of exchange puts the plaintiffs in his ſituation, 


they are not aſſiſted by it ; or conſidering them, on 'the other 
hand, ſtanding in their own fituation, unconnected with Porters, 
they then appear as partners in a matter prohibited by the laws 
of the country, and cannot therefore have recourſe to thoſe 


laws to enforce their contract. But at preſent I ſpeak with 


great diffidence ; and I ſhall be glad to correct this opinion, if 
on reconſideration I find I am miſtaken, I with however to 
have it underſtood that I do not mean to diſturb the caſe of 
Faikney v. Reynous; there the Court did not think themſelves 
warranted in ſaying that ſufficient was diſcloſed on the record 
to bring the caſe within the ſtatute: but here the whole tranſ- 
ation may be enquired into, which, on examination, is I think 
prohibited by that act. | 

ASHHURST, '].—Whatever my eie might have been, 
if this had been res integra, I think that this caſe muſt be go- 
verned by that of Faikney v. Reynous. And if we were to de- 
termine that the plaintiffs are not entitled to recover in this 
action, we muſt overturn the authority of that caſe. The 
Court did not proceed in that caſe on the ground that it was 
an action on the bond, and that the defendants were not at li- 


berty to go into the conſideration of it; for they permitted a 


diſcuſſion of the facts ſtated in the plea, and they argued from 


them : but they ſaid, that even admitting them to be trve, ſtill 


it was no defence to the action; and Lord Mansfield and the 
whole Court proceeded on the ground, that as it was not malum 
in ſe, but only malum prohibitum ; and as the plaintiff was not 
concerned in the uſe which the other made of the money, it 

Was 
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was a fair and honeſt tranſaction as between thoſe parties. Now 
as the Court in that cafe entered into the merits diſcloſed by 
the plea, I ſee no difference between that cafe and the preſent. 
And here one of the parties (the teſtator), engaged in the tranſac- 
tion, paid money to the uſe of the defendant, which was done 
by paying a bill, which had been drawn by the former, and ac- 
cepted, though not paid, by the latter: Now that acceptance 
was an admiſſion on his part that the other ated with his conſent 
and privity. It is the ſame as if the teſtator had originally paid 
this money to the defendant's uſe, with his privity and at his re- 
queſt: And if he had made ſuch a payment, it being only malum 
prohibitum, and not malum in ſe, and the defendant being bound 
in honour and conſcience to repay him, I think the plaintifs 
would have been entitled to recover. 

BuLIER, J.— With reſpect to the ſum of 264/. that point is 
too clear to admit of any doubt. But in order to confider the 
great queſtion in the caſe, whether the plaintiffs are entitled to 
recover the large ſum under the circumſtances which are diſ- 
cloſed, it is neceſſary to trace this tranſaction to its origin. For 
it very much depends on the light in which this queſtion muſt 
have been conſidered, if Portis had been the plaintiff. Although 
much evidence was given at the trial of the different tranſactjons 
between thele parties as far back as the year 1773, I think ſuffi- 
cient is ſtated to warrant the Court in drawing this inference, 
that the defendant conſented and requeſted Portis to pay the dif- 
ferences in the ſtocks. And here I agree, that, in the caſe of an 
illegal tranſaction, if one perſon pay money for another without 
an expreſs authority, he cannot recover it back. For there is a 
wide difference between the caſes of partners engaged in legal and 
illegal contracts: In the former, if one of the partners pay the 
whole of a partnerſhip debt without any expreſs promiſe from 
the other, the law gives him a right to recover it back in an ac- 
tion for money paid to the uſe of that other partner; and it 
proceeds on this ground, that both are liable to pay. But in the 
caſe of illegal contracts, as they are not bound to pay, one of 
them cannot acquire a right of action againſt the other by pay- 
ing the whole without his conſent; in ſuch caſes it is neceſſaty 
to have the conſent and direction of that other. The quellion 
therefore here is, whether the Court cannot infer from the evi 
dence that the money was paid with the knowledge, conſent, 
and authority of the defendant; and I am of opinion that the 
.Court are bound to draw that concluſion, It appears that the 

| 2 ' defendant. 
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1789. defendant was appriſed of theſe tranſactions from time to time; 
— and when the accounts were ſettled he made no objection, but 
P:reis agreed to pay his proportion of the loſs, and accepted a bill drawn 
e on him by Kecble in favor of Portis, How then would the caſe 
have ſtood, if Portis had been the plaintiff? And here I agree 
with my brother 4/bburft, that, as Portis paid the money with 
the conſent of the defendant, he would be entitled to recover it 
back again, unleſs the determination of Farikney v. Reynous be 
not law. Some light may perhaps be thrown on that caſe, 
from conſidering the time when it was argued : It came before 
the Court in E. 7 Geo. 3. juſt at the time when the queſtion in 
pleading, whether a defendant could aver any thing dehors the 
condition of the bond, had undergone much diſcuſſion in V- 
minſter Hall. The caſe of Downing v. Chapman had been then 
argued in the Court of Common Pleas; but I do not know whe- 
ther it had been decided (32): I rather think it was then under 
conſideration ; for, if it had been determined, probably ſome no- 
tice would have been taken of it in the caſe of Faikney v. Rey- 
nous. But in later times it has been conſidered, and is now ; 
fully ſettled, that matter dehors the bond may be pleaded. And 
it would be highly inconvenient if it were otherwiſe; for no 
perſon who is engaging in an illegal tranſaction would be ſo ab- 
ſurd as to ſtate the illegality of it on the bond itſelf, It is 
obſervable that, in arguing Faikney v. Reynous, Wallace relied on 
the point that the party could not aver any thing dehors the 
bond; to ſupport which he cited a paſſage from Noy 72: but 
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that book has always been conſidered as a bad authority. But 
TX Lord Mansfield was (lent on the queſtion of pleading ; perhaps 3 
) becauſe the other caſe was then depending in the Common Pleas ; 
1 and he gave his opinion on the general ground, that if one per- 


ſon apply to another to pay his debt (whether contracted on the 
ſcore of uſury, or for any other purpoſe, it makes no difference) 
he is entitled to recover it back again. And he did not ſeem to 
conſider that there was any diſtinction, whether the debt aroſe 
] | on a bond or other ſecurity. The three other judges alſo con- 
| curred ; and ſaid “ that it remained a good bond on the face of 
it, till the obligor ſhewed that it was bad,” So that the conclu- 
ſion drawn by them is that the tranſaction, as diſcloſed by the 
plea, did not make it illegal as between thoſe parties. Therefore 
I think that this caſe is governed by that of Faikney v. Reynous. 


(a) Judgment was given in the Court of | of error on the judgment was depending in 
Common Picas in Mich. 6 Geo, 3. Buta wiit IZ. 7 C. 3. wice 2 17%. 347. 
4 | | GROSE, 


3 
4 
1 
2 * 
'# 
3 0 
'Þ 
4 
| 
7 
4 
1 
. 
4 
. 
1." 
* 


IN THE THIRTIETH YEAR OF GEORGE III. 


Grose, J.—-I agree clearly, as to the ſmaller ſum, that the plain- 
tiſfs are entitled to recover. As to the other point, I have had ſome 
difficulty in forming my opinion. On the part of the defendant, 
there is neither honour or honeſty in the defence; and the plaintiffs 
ought to recover as much as the law can give them, without in- 
terfering with one of the molt politic and beneficial ſtatutes that 
was ever paſſed. But if we ſee clearly that the plaintiffs are ſo 
involved in the illegal tranſaQion, that it was intended that the 
ſtatute ſhould extend to them, they cannot recover. However 
it is to be conſidered that this action is not founded on a promiſe 
ariſing by implication of law out of the illegal tranſaction, but 
from an expreſs one made ſubſequently, and which the defendant 
was under no neceſſity of making: And J agree in the diſtine- 
tion which my brother Buller has made between promiſes 
founded on illegal and legal contracts. And although I have 
entertained doubts on this queſtion, I cannot diſtinguiſh this caſe 
from that of Faikney v. Reynous ; upon which I give my judg- 


ment. 


Rule diſcharged. 


Dawa againſt Spax. 


| EBT on bond for 2,800/. made in England. The de- 
fendant craved oyer of the condition, which (after reciting 
an agreement made in June 1769 between C. Phillips and the 
plaintiff's father for the purchaſe of an eſtate at St. Chriſtopher's, 
by the former of the latter, for 1,800/.; and that it was agreed 
at the making of that contract, and it was part of the terms tbere- 


cf, that 1,4-0/7. part of it ſhould remain ſecured by a joint bond 


of C. Phil/ips, and another perſon, to be in that behalf ap- 


pointed, and who was reſident in England; in conſequence-of 


which he, together with H. Holt, became bound to the plain- 


tit's father for the 1,400/. with intereſt at 64. per cent.; and al- 


ſo reciting that it had been fince propoſed and agreed between 
C. Phillips and the plaintiff that the former bond ſhould be ean- 
celled, and a new bond given for the 1, 400 J. with intereſt at 64 
per cent. agreeable to the intereſt of the original contract) was 
that, on payment of 1, 400 J. by Phillips or the defendant, with 
intereſt at 6/, per cent. Cc. the bond ſhould be void ; and then 
pleaded, 1ſt, non eff fatum; adly, that after the 2gth September 
1714, and after the death of the plaintiff's father, and before the 
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The ſtat. 
14 G. 3. c 
79- rel.tes 
ſolely to ſe- 
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land and the 


Colonies. 
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Wift Indies, 
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cured by the 


bond of B. 
and C,, and 
that bond 
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ecuted in 
England by 
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reſerving 61. per cent, intereſt (in the fame manner as the former one), which was held to be uſurious. 
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making of this bond, it was corruptly, and againſt the form of 
the ſtatute, agreed between the plaintiff and Phillips that the 
bond ſo entered into by Phillips and Holt ſhould be cancelled, 
and that the plaintiff ſhould forbear and give further time of 
payment of the ſum of 1, 400l. until the 25th June 1788, and 
ſhould for ſuch his forbearance be paid intereſt on the 1,400/. 
in the mean time, after the rate of 6/. for every 100/. by. the 
year; and that for ſecuring the payment as well of the 1,400 /. 
as the intereſt, &c, this bond was given; with an averment that 
the former bond was given up to be cancelled: By means, Cc. 
the preſent bond was void. „ 

Replication that the bond was given for a true and juſt debt 
from Phillips to the plaintiff; traverſing that it was corruptly 
agreed, Cc. as alleged in the plea; with a concluſion to the 
country. (a) - | 

At the trial at the laſt fittings, Lord Kenyon nonſuited the 
plaintiff, on the ground of uſury ; to ſet aſide which nonſuit a 
motion was made early in this term. 

Erſtine and Marryat were now to have ſhewn cauſe againſt it: 
but Bearcroft and Burrough, contra, were deſired to begin. And 
they contended, firſt, that this was not uſury, For though the 
bond was executed in England, it aroſe out of a contract for the 
purchaſe of a Weſt India eſtate, and was therefore protected by 
the ſtat. 14 Geo. 3. c. 7y; which, after reciting that doubts had 


ariſen whether mortgages, or other ſecurities, on eſtates in Ireland 


or the Weſt Indies, ſecuring more than 5/. per cent. intereſt, and 


executed in England, were valid or not, enacts that all mortgages 
* @ FT 2 . 
and ſecurities executed here, of or concerning any lands, &c. in 


' © Treland or the Weſt Indies, ſhall be valid; provided a greater 


' Intereſt than is allowed in thoſe reſpective places be not 


ſecured. Before this ſtatute it is a queſtion whether a 


bond executed here for a debt contracted in Ireland did not 
carry Jriſh intereſt, For though in Lord Rane/agh v. Cham- 


fante, as reported in 2 Fern. 395. the reverſe of that appears to 


have been determined, yet there is a quzre made of this report in 


1 Eg. Caſ. Ab. 289. pl. 2. where it is ſaid to have been held in 
that very caſe that the bond ſhould carry 1r:/h intereſt. In this 
caſe it is exprelsly ſtated in the condition of the bond that it was 
part of the terms of the contract of ſale that part of the purchaſe 


| money ſhould remain fecured by bond ; the firſt bond therefore 
was legal; and the ſecond, which was given in conſequence of 


(a) Vid. 2 vel. 439. 


4 | the 


( 
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the former, muſt have relation to that origin. If the con- 
tract be not uſurious in the beginning, nothing ex poſt facto 
ſhall make it ſo. 1 Bulſt. 17. Neither can this be called uſury 
within the general ſtatutes of uſury ; for they relate only to 
l:ans of money; but here was no loan at all. In Yeoman v. 
Barſtow (a) the declaration ſtated that the plaintiff was poſſeſſed - 
of ſeveral pieces of hammered money, to the amount of 300 /, 
and in conſideration that he, at the defendant's requeſt, would 
pay the ſaid money to the defendant, the defendant then and 
there promiſed to pay to the plaintiff 300/. in new-milled 
filver Engliſh money, together with 4/. 105. of the ſame money 
for intereſt, for each 100 J. at the end of eight months, Ce. 
After non aſſumpfit pleaded, and verdict found for the plaintiff, 
judgment was entered for him after great conſultation. And 
Powell, J. ſaid, that as the conſideration of the promiſe was 
quod querens ſolveret prædicto deſendenti zool., there was no loan, 
without which there could be no uſury. But ſecondly at all 
events it ſhould have been left to the conſideration of the Jury 
quo animo this bond was given; whether as a real bond fide tranſ- 
action, or only a colour for uſury. 


Lord Kenyon, C. J.—The queſtion is d a bond given 
by one perſon to another, both reſident in this country, is valid, 
though it reſerve a greater intereſt than is allowed by the laws 
of this country, The ſtatute 14 Geo. 3. c. 79. (which it has 
been argued protects this caſe) is an enabling act, extending 
to particular caſes therein PK SPN, and does ' not reach any 
others. Now it enacts that . mortgages and other ſecurities reſ- 
pecling /ands in Ireland and the Weſjt-Tndies, reſerving intereſt 
allowed in thoſe countries, ſhall be valid, though executed in 
England: but it does not extend to perſonal contrafts. And if 
the preſent attempt were to ſucceed, if would ſap the foundation 
of the ſtatutes of uſury. 

The three other Judges concurring. 


Rule diſcharged. 


(a) I Lutw, 271, 
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On the trial 

of an indict- 
ment for a li- 
bel, the only 
queſtions for 
the con ſide- 

ration of the 
jury are, the 


fact of pub- 


liſhing, and 


CASES IN MICHAELMAS TERM 


The KING againſf Wir ERSC. 


H E defendant being brought up to receive the judg- 
ment of the Court, Lord Kenyon C. F., before whom 
the indictment was tried, reported that the defendant had been 
indicted for writing and publiſhing a libel on Mrs, Fitzberbert; 
and that on the trial he had ſtated to the jury (a/ that there 


the truth of | | 
the innuendos, Whether the ſubje& matter be or be not a libel is a queſtion of law, for the confideration 


of the Court. 


were 


hen a defendant is brought up for judgment, his acts ſubſequent to the trial may be 


conſidered, either by way of aggravating or mitigating the puniGiment, even though they be ſeparate 
and diſtinct offences, for which he may be afterwards puniſhed. But in ſuch caſes the Court will take 


y 
= 


(4). The King againſt the Dean of St. 
Aſaph. 


The defendant was indicted for a libel, 
and tried before Mr. Juſtice Buller at Shrex/- 
Jury on the Gth of Auguſt 1784; when the 
Judge, in. ſumming up, told the jury that 
there were only two queſtions for their con- 
ſideration, namely, the fact of the publica- 
tion and the truth of the innzendos. And the 
Jury found the defendant guilty of publiſh- 
ing, but whether a libel or not they did not 
find, 

A motion was made by Er/tine in the Mi. 
chaelmas term following for a new trial; after 
the queſtion had been argued at the bar, the 
Court took time to conſider; and Lord Mars 
field delivered the opinion of the Court on a 
ſubſequent day in the ſame term. 

This motion to ſet aſide the verꝭ ict, and 
to grant a new trial, for the mif-direAion of 
the judge, ſuppoſes that, upon the verdict, 
either as a general or as minutes of a ſpecial 
one, to be reduced into form, judgment may 
be given; for if the verdict were deſective, 
and omitted finding any thing within the 
province of the jury to find, no judgment 
could be given, and there muſt be a wenire 
de novo, conſequently this motion would be 
improper. 

Four objections have been made to the 


direction of the judge. The firſt, peculiar to 


this caſe, and therefore I begin with it, that 
he did not leave the evidence of a lawful ex- 
cufe or juſtification to the jury as a ground 


4 


— 


care not to inflict a greater punithment than the principal charge itſelf will warrant, 


for acquitting the deſendant. Circumſtan- 
ces merely of alleviation or aggravation are 
irrelevant upon the trial; they are immate- 
rial to the verdict; and they may de made 
uſe of when judgment is given, to encreate 
or leſſen the puniſhment, Circumſtances 
which amount to a lawful excuſe, or juſtia- 
cation, are proper upon the trial, and can 
only be uſed then. Upon every ſuch de- 
fence, there ariſe two queſtions ; one of 
law, the other of fact; the firit to be de- 
cided by the Court, the ſecond by the jury. 
Whether the fact alleged, ſuppoſing it true, 
be a legal excuſe, is a queſtion of law ; 
whether the allegation be true, is a queſtion 
of fact; and according to this diſtinction the 
judge onght to direct; and the jury ought 
to follow the direction ; though by means 
of a gencral verdict, they are intruſted with 
the power of confounding the law and the 
ſact, and follow the prejudices of their 
affections or paſſions. 


The circumſtances urged in defence are, 
the letter of the 24th of January to Mr. 
Edxvards, and the advertiſement, and hat 
is ſaid by Mr. Jones of the converſation with 
the defendant on the 7th of Jazuary. Upon 
this part of the caſe we muſt ſuppoſe the 
paper ſeditious or criminal ; then the defen- 
dant, #nowing it bad been flrongly objected to, 
publiſhed it with an advertiſement, avowing 
and juſtifying the doctrine. The next cir- 
cumſtance is from the evidence of Edward 
Jenes, that the defendant knew the paper 


was objected to, as having a ſeditious ten- 


IN THE THIRTIETH YEAR OF GEORGE III. 


were two queſtions. for their conſideration ; firſt, whether the 
defendant was guilty of publithing the pamphlet; and ſecondly, 


dency, and might do miſchief, if tranſlated 
into Welch, and therefore that deſfigh was 
laid aſide; this he knew on the 7th of 
TFamary, and ſent it to be printed on the 
24th; and it was read at a county meeting 


with a rope about his neck (as he ſaid), and | 


that it was not /o lad. We are all clearly 
of opinion that if the writing be criminal, 
theſe circumſtances are aggravation, and 
ought not to have been left as any excuſe. 
What was meant by ſaying the affdavit 
ſhould have been ſet out in the indictment, 
1 do not comprehend; much leſs that blaſ- 
phemy may be charged in the Scripture, by 
ſtating half the ſentence. If any part of 
the context qualify what is ſet forth, it may 
be given in evidence (a). Every circumſtance 
which tends to prove the meaning 1s every 
day given in evidence; and thejury are the 
judges, and muſt find the meaning. 

The ſecond objection is that the judge did 
not give his own opinion, whether the 
writing was a libel, or ſeditious, or criminal. 

The third was, that the judge told the 
jury they ought to leave that queſtion upon 
the record to the Court, if they had no 
doubt of the meaning and publication. 

And the fourth, that he did not leave the 
defendant's intent to the jury. 

The anſwer to theſe objections is, that 
by the Conſtitution the jury ought not to 


| 


decide the queſtion of law, whether ſuch a 


writing, of ſuch a meaning, publiſhed with- 
out a lawful excuſe, be criminal: and that 
they cannot decide it againſt the defendant, 
becauſe after a verdict it remains open upon 
the record : Therefore it is the duty of 
the judge to adviſe the jury to ſeparate the 
queſtion of fact from the queſtion of law; and 
25 they ought not to decide the law, and the 
queſtion remains entire for the Court, he is 
not called upon to tell them his own opi- 
nion. It is almoſt peculiar to the form of 
2 proſecution for a libel that the queſtion of 
law remains entirely open for the Court 
upon the record, and that the jury cannot de- 
ide it againſt the defendant; ſo that a general 
verdict, that the defendant is guilty, is equi- 
valent to a ſpecial verdi in other caſes. It 


Vor. III, 


(a) N. R. v. Beer. Salk, 417, 


. whether 
* 


. finds all which belongs to the jury to find, and 


finds nothing as to the queſtion of law. 
Therefore when the jury are ſatisfied of every 
fact within their provinge to find, they have 
been adviſed to find the Cefendant guilty, 
and in that ſhape to take the opinion of the 
Court upon the law; and no caſe has been 
cited of a ſpecial verdict, in a proſecution for 
a libel, leaving the queſtion of law upon 
the record to the Court ; though to be ſure 
it might be left in that form ; but the other 
is more ſimple and better. A criminal intent 
from doing a thing in itſelf criminal without 
a lawful excuſe is an inference of law. Where 
an innocent act is made criminal, when 
done with a particular intent, there the 
intent is the material fact to conſtitute the 
crime. The ſubject matter of theſe three 
objections has ariſen upon every trial for a 
libel ſince the Revolution, now near 160 
years ago, In every reign there have been 
many ſuch trials both of a private and public 
nature. In every reign there have been ſeveral 
defended with all the acrimony of party 
animoſity, and a ſpirit ready to conteſt every 
point, and to admit nothing. But during 
all this time, as far as it can be traced, one 
may venture to ſay, that the direction of 
every judge has been conſonant to the doc- 
trine of Mr. J. Buller; and no counſel has 
complained of it by an application to the 
Court. Counſel for the crown to remove 
the prejudices of the jury, and to ſatisfy the 
by. ſtanders, have expatiated upon the en- 


ormity of the libel. Judges with the ſame 


view have ſometimes done the ſame thing : 
both have done it wiſely with another view, 
to obviate the captivating harangues of de- 
fendants* counſel to the jury, that they can 
and ought to find that in law the paper is no 
libel. But the formal direction of every 
judge, under which every lawyer has ſo far 
acquieſced as not to complain of it to the 
Court, ſeems to me, ever fince the Revolu- 
tion, to have been agreeable to the di- 
rection given in this caſe. It is difficult to 
cite caſes; the trials are not printed; unleſs 
a queſtion ariſes, notes are not taken: no 
body takes a note of a direction of courſe 
not diſputed, We muſt, as in all cafes of 
tradition, 
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1789. whether the innuendos were true; And that the Jury bad found 


the defendant guilty. 


W3ITHERS. tradition, trace backwards and preſume from 


the uſage, which is remembered, that the 
preceding uſage was the ſame. The Craftſ- 
man was a celebrated party paper (a), written 
in oppoſition to the miniſtry of Sir Robert 
IWalfole by many men of high rank and 
great abilities ; the whole party eſpouſed it. 
It was thought proper to proſecute the famous 
Hague Letter; I was at the trial; it hap- 
pens to be printed in the gth vol. cf Sr. 
Tr. 255. There was a great concourſe, 
great expectation; and many perſons of high 
rank were preſent to countenance the de- 
fendant. Mr. Fazakerly and Mr. Bootle 
were the leading counſel for the defendant; 
they ſtarted every objection and laboured 
every point : and when the judge over-ruled 
them, he uſually ſaid, ** if I am wrong, you 
know where to apply.“ The Judge was Lord 
Ch. Juit. Raymond, who had been eminent at 
the bar in the reign of Queen Zune, So- 
licitor and Attorney General in the reign 
of George the Firſt, and intimately connected 
with Sir Edvard Northey; ſo that he muſt have 
known what the ancient practice had been. 
The cauſe was fo blended with party paſſion 
that it required his utmoſt attention ; yet, 
when he came to ſum up, and direct, he 
did it as of courſe, juſt as Mr. ſuſtice Ber 
did on this occaſion. Fazakerley and Bootle, 
very able lawyers, and connected in party 


with the writers of the Craftſman, never 


thought of complaining to the Court. The 
other trials before Lord Raymond are not 
printed ; nor to be found in any notes ; but 
to be ſure his direction in all ſwas to the 


ſame effect. I recollet one, where the 
. Craftſman was acquitted, from a ballad 


made by Mr. Pulteney.— 


For Sir Philip well knows that his innuendo 
No longer will ſerve him in ve: ſe or in proſe ; 
For tweive honeſt men have decided the cauſe, 
Who are judges of fact, tho' not judges of laws, 


There are no notes of the trials before 
Lord Hardaui de, or Lord Ch. Juſt. Lee, be- 
fore 175 2, when the caſe of the & . Owen 
came on before Ch. Juſt. Lee.—It happens 
to be printed in the State Trials(b). I attend- 
ed as Solicitor General; Lord Chief Juſt. Lee, 


(2) IId. R. v. Turchin, 1704, 5 St, Tr. 832. 


Erſfine, 


the moſt ſcrupulous obſerver and follower of 
precedents, directed as of courſe in the ſame 
manner as was done in this caſe. When! 
was Attorney General I proſecuted for ſome 
libels ; one I remember was the Xing v. Nur. 
He was convicted under the ſame direction 
by Lord Ch. Juſt. Ryder. In the year 1756 
I came into the office I now hold; and, upon 
the firſt proſecution for a libel! which ſtood 
in my paper, I think it was the cafe of the 
King v. Shebteare, I made up my mind as to 
the direction I ought to give; a ndT have 
uniformly given the ſame almoſt in the ſame 
form of words. No counſel ever complained 
of it to the Court. Upon everv defendant 
being brought up for judgment, I have al- 
ways ſtated the direction I gave, and the Court 
has always aftented to it. The defence of a 
lawful excuſe never exiſted in any caſe be. 
fore me: therefore I told the jury, © if they 
were ſatisfied with the evidence of the pub- 
lication, and that the meaning and innuendos 
were as ſtated, they ought to find the de- 
fendant guilty; the queſtion of law was 
upon the record .for the judgment of the 
Court.“ The direction being asof courſe, and 
no queſtion rated concerning it in the Court, 
though I have had the misfortune to try many 
libels in very warm times againit defend- 
ants moit obitinately and factiouſly defend. 
ed, there are no notes or reports of what 
paſſed. In one caſe, the King v. M codfall, 
on account of another kind cf queſtion 
there is a report; and there the direction is 
adopted by the Whole Court as right, and 
the doctrine of Mr. Juſtice Buller laid down 
in expreſs terms. Such a judicial practice 
in the precile point from the Regplution, as 
I think, down to the preſent day; is not to be 
thaken by general theorctical arguments or 
popular ceclamation. Every ſpecies of cri- 
minal proiecution has ſomething peculiar in 
the mode of procedure; therefore general 
propoſitions, applied to all, tend only to 
complicate and confound the queſtion, No 
deduction or concluſion can be drawn from 
what a jury may do from the form of the 
procedure to what they ought to do upon 
the fundamental principles of the Conſtitu- 
tion, and the reaſon of the thing, if they will 
\- ast 


(5) 10 St Tr, Ap. 196, 


IN THE THIRTIETH YEAR OF GEORGE III. 


Erſkine, on the part of the proſecution, by way of aggrava- 
ting the puniſhment, produced to the Court an affidavit to which 
was annexed another pamphlet, written by the defendant after 
the trial, and which he called an Apology, but which was in 

fact more libellous than the publication for which he was 


tried. 


act with integrity and a good conſcience. 
The fundamental definition of trials by jury 
depends upon an univerſal maxim, without 
an exception, ad gueſtionem. Where the quel- 
tions can be ſevered by the form of the plead- 
ings, the dillinQion is preſerved upon the 
face of the record, and the jury cannot en- 
croach upon the juriſdiction of the Court. 
But where by the form of pleading the two 
queſtions are blended together, and cannot 
be ſeparated upon the face of the record, the 
diſtinction is preſerved by the honeſty of the 
jury. The Conſtitution truſts that, under 
the direction of the judge, they will not uſurp 
a juriſdiction which is not their province. 
They do not know, and are not preſumed to 
know, the law; they are not ſworn to de- 
cide the law ; they are not required to do 
it. If it appear upon the record, they 
ought to leave it there, or they may find the 
facts ſubje& to the opinion of the Court 
upon the law. But, upon the reaſon of the 
thing, and the eternal principles of juſtice, 
the jury ought not to aſſume the juriſdiction 
of law: they do not know, and are not pre- 
ſumed to know, any thing of the matter; 
they do not underſtand the language in 
whichat:4s,conceived, or the meaning of the 
terms 7 the y have no rule to go by but their 


+ - 


paſſions and wiſhes, It is ſaid if a man give 
a right ſentence upon hearing one fide only, 
he Ka wicked judge, becauſe he is right by 
hte only, and has neglected taking the 
proper method to be informed: fo a jury 
who ufurp the judicature of law, though 
they happen to be right, are themſelves 
wrong, becauſe they are right by chance 
only, and have not taken tne conſtitutional 

way of deciding the queſtion. It is the duty 
of the judge, in all cafes upon general iſſues, 
to tell the jury how to do right, though they 
have it in their power to do wrong, which is 
a matter between Ged and their own con- 
ſciences. To be free is to liye undera Go 
verament by law. The liberty of the preſs 


3 


confiſts in printing without any previous li- 
cence, ſubject to the conſequence of law. 
The licentiouſneſs of the preſs is Pandora's 
box, the ſource of every evil, Miſerable is 
the condition of individuals, dangerous is 
the condition of the State, if there is no cer- 
tain law, (or which is the ſame thing,) no cer- 
tain adminiſtration of law to protect indivi- 
duals, or to guard the State. Jealouſy of 
leaving the law to the Court, as in other 
caſes, is, now, in the preſent ſtate of things, 
puerile rant and declamation. The judges 
are totally independent of the Miniſters that 
may happen to be, and of the King; Their 
temptation 15 rather to the popularity of the 
day; and 1 agree with the obſervation, cited 
at the bar from Mr. Juſtice Fofer, that a po- 
pular judge is an odious and pernicious cha- 
rater, The judgment of the Court is not 
final : In the laſt reſort it may be reviewed 

in the Houſe of Lords, where the opinioa of 
all the judges 1s taken. In oppoſition to 
this, what 1s contended for? that the law 
ſhall be in every particular cauſe what any 
12 men Who all happen to be the jury ſhall 

be inclined to think ; liable to no review, 
and ſubject to no control, under all the pre- 
judices of the popularity of the day, and 
under all the bias of intereſt in this town, 


where thouſands, more or Jeſs, are con- 


cerned in the publication of newſpapers, pa- 
ragraphs, and pamphlets. Under ſuch an 
adminiſtratica of law no man could tell, no 
counſel could adviſe, whether a paper were 
or were not puniſhable. I am glad that I am 
not bound to ſubſcribe to ſuch an abſurdity, 
ſuch a ſoleciſm in politics; but that, agree- 
ably to the uniform judicial practice ſince the 
Revolution, warranted by the fundamental 
principles of the coaſtitution of trials by 
jury, and upon the reaſon and fitneſs of the 
thing, I am of opinion this motion ſhould 
be rejected, and the rule diſcharged. 


But the judgment was afterwards arreſted 
on a detec; in the indictment, 


Dallas, 
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Dallas, for the defendant, objected to the reading of this ſe- 
cond pamphlet, becauſe it was not competent to the proſecutor 
after the trial to give evidence of ſeparate and diſtinct crimes, 
unconnected with the original charge, in order to aggravate the 
puniſhment for that charge. This ſecond publication may, if 
true, be the ſubject of a future proſecution; on the trial of 
which the defendant may have an opportunity of taking the 
opinion of the jury on the queſtion of fact, and of having the 
publication put on the record, that he may take the ſenſe of 
this Court, and afterwards of a court of error, on the queſ- 
tion of law, whether the matter be libellous or not. - Whereas 
if it be read now by way of aggravating the former offence, 
he will be deprived of both thoſe advantages, to which every 


perſon who is accuſed of publiſhing a libel is entitled: and this 
cannot be pleaded in bar to another proſecution on the * ſame 


charge; ſo that in effect he will be puniſhed twice for the ſame 


offence, But, 
Lord Kenyon, Ch. ]. —faid; It i is well ſettled that the conduct 


of a defendant, ſubſequent to the time when he is found guilty, 
may be taken into conſideration, either by way of aggravating or 
mitigating the puniſhment. In general it is done for his bene- 
fit, in order to extenuate the offence; but it is alſo done, if re- 
quired, to aggravate (a). Though in ſuch caſes the Court will 
always take care not to inflict a greater puniſhment than the 
principal offence itſelf will warrant. 

The Court then gave the defendant an opportunity of anſwer= 
ing the affidavit now filed, and committed him in the mean 
time: but when he was brought up on a ſubſequent day, he pro- 
duced no aftidavits in anſwer, and was ſentenced to pay a fine of 
50l.; to be impriſoned 12 months in Newgate ; and afterwards 
to find ſureties for his good behaviour for three years ; himſelf 
in 200 J. and two ſureties in 100/. each. 


(a) The ſame point was afterwards ruled | thing had been done many years ago, in Dr. 
in this term, in . v. Walter, for a libel; | Smollet's caſe. 
in which caſe Lord Kenyon ſaid, the ſame 
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Haxcock and Others, Aſſignees of Louas a Bankrupt, 
and alſo Aſſignees of EDEN a Bankrupt, against 
Havywoop. 


HE plaintiffs in their original writ deſcribed themſelves 
as aſſignees of the eſtate and effects of Lomas, and alſo as 
aſſignees of Edenſor; there being no Joint commiſſion againſt the 
two; and declared for goods fold and delivered by beth the 
bankrupts ; and alſo for goods fold by each of the bankrupts, and 
for money paid, and money had and received by the defendant 
to the uſe of each of the bankrupts ; and alſo for money had and 
received to the uſe of the offignees, on ſeparate counts. A verdict 
was found for the plaintiffs, not in a groſs ſum, but the dama- 
ges were aſſeſſed and apportioned to the demands proved on the 
ſeveral counts reſpectively. And a rule having been obtained to 
ſhew cauſe why the judgment ſhould not be arreſted ; 
Erfeine, Law, and S. Heywood, now ſhewed cauſe ; obſerving 
that this was not like the caſe of an executor being ſued for one 
debt due from the teſtator, and for another from himſelf, where 
the judgment in one caſe is de bonis teſtatorit, and in the other 
de bonis proprits : In that caſe the party is not ſued in the ſame 
right. But here the plaintiffs are the repreſentatives of each of 
the bankrupts, and do not ſue in different rights, The effects of 
both the bankrupts are centered in one ſet of perſons, and they, 
in that one, and the ſame, character may ſue for debts due to ei- 
ther ; in the ſame manner as a ſurviving partner may ſue for a 
partnerſhip debt, and a debt due to himſelf alone, in the ſame 
ation. The amount of theſe ſeveral demands may be recovered 
by theſe plaintiffs in their individual capacity, without naming 
themſelves as aſſignees. And notwithſtanding they are named 
as aſſignees in the original writ, that may be conſidered only as a 
deſcription of the perſons, and not of the right in which they ſue ; 
and it may be rejected. Neither can any objection be made here 
to the joining of theſe ſeveral cauſes of action on the ground of a 
ſet off; becauſe the defendant might have ſet off a debt due from 
either of the bankrupts to thoſe counts in which the plaintiffs de- 
manded a ſeparate debt from that bankrupt, So that, on the 
whole, this is rather an advantageous mode of ſuing, as far as 
reſpects the defendant ; fince he is now only liable to the coſts 
Vor. III. $ F of 
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of one action inſtead of three. One teſt of judging whether ſepa- 
rate cauſes of action may or may not be joined, is to conſider 
whether the ſame plea may be pleaded to, and the ſame judg- 
ment (a) given on, them : Now here the pleas and the judgment 
are the ſame. At all events the Court will not arreſt the judg- 
ment in toto; for as the damages are aſſeſſed on the ſeveral counts, 
the judgment on ſome counts only may be arreſted. 

Bearcroft and Ruſſell, contra. This is an action in two dif- 
ferent rights, though brought by the /me perſons, between whom 
there is no privity as to the ſeparate demands. It is clear that 
the bankrupts themſelves could not have joined in bringing one 
action for their ſeparate debts: then their repreſentatives can- 
not do what the repreſented could not have done; and the 
commiſſions of bankrupt veſt no greater privileges in them 
than the bankrupts enjoyed. In the firft place, it is a great 
objection to the form of an action, that it is perfe&ly new: no 
inſtance of this mede of proceeding has ever occurred. And 
if it were permitted, it might occaſion peculiar hardſhips to a 
defendant. With reſpe& to bail, in the commencement of an 
action; neither of the demands taken ſeparately would perhaps 
be ſufficient to hold to bail, whereas both, when joined toge- 
ther, might. Next as to the trial: when a new rule is to be 
introduced, convenience ought. to be conſulted ; now if there 
be a conſolidation of actions, a defendant may be diſtracted as to 
the modes of defence moſt advantageous to the ſeparate cauſes ; 
which ought to be conſidered in civil as well as criminal (5) 
caſes, Neither is the judgment the ſame ; for it muſt be that 
the plaintiffs as aſſignees of one of the bankrupts ſhall recover 
on one ſet of counts, and on another ſet as aſſignees of the 
other bankrupt: they muſt therefore be different judgments ; 
ſo that this will not ſtand the teſt of the rule mentioned by 
the counſel for the plaintiffs. The practice of paying money 
into court, or of a ſet-cff, cannot govern this caſe; for the 
doctrine of joinder of actions was perfectly well eſtabliſhed be- 
fore this practice was introduced. And with reſpect to the 
coſts of the action: this mode of ſuing would evidently give an 
advantage to the plaintiffs ; becauſe, if the defendant be indebt- 
ed to either of the bankrupts in any ſum however ſmall, which 
he would not diſpute in an action brought on ſuch ſole demand, 
the plaintiffs have an opportunity of trying, in this action, more 
diſputable claims without incurring the riſk of the coſts. This 


(a) Ante, 1 vol. 274. (4) Vid. Ante, 103. 106. 
has 
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has no reſemblance to the caſe of a ſurviving partner joining 
debts due to himſelf in his own cbaractor, and as ſurvivor, be- 
cauſe there he muſ# be plaintiff in both actions, it he brought 
two; whereas in this caſe it was not neceſſary that the plaintiffs 
as aſſignees of one bankrupt ſhould ſue for a debt due to the 
other. This then falls within the rule which doth not allow 
a perſon to ſue in his own right, and in auter droit, in the ſame 
action: and the plaintiffs here were obliged to ſue as offignees 
for part of the demand ;, the firſt ſet of counts being for goods 
ſold by both the bankrupts. 

The Court ſaid they would conſider the point; and 

Lord KENYON, Ch. J.—on the next day ſaid, they had looked 
into the caſes, and were clearly of opinion that the different rights 
could not be joined in the ſame ation. But that the plaintiffs 
might enter up their judgment on thoſe counts for the joint 
debts due to both the bankrupts. | 

BuLLER, J.—added on a writ of error, where one count 
appears bad, and the verdict is entered generally on all the counts, 
the Court mutt reverſe the judgment in rte (a); ſince they 
cannot ſee on which of the counts the damages were given. 
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But that is not applicable to this caſe, where the damages are 


aſſeſſed ſeverally (b) on the ſeparate counts. The plaintiffs 
therefore, who are aſſignees of both the bankrupts, may recover 
as much as the bankrupts themſelves might jointly have re- 
covered. 

(a) Ante 1 vol. 153. of a judgment are ſeparate, it may be af- 


(b) Vid. 5 Rep. 58, 59. 1 Str. 189. firmed as to part, and reverſed as to the reſt. 
2 Str. 808. 4 Burr. 2022. Where the parts | 


Hancock and Others Aſſignees of Epxnsor, a Bank- 
rupt, againſt ENTWISLE and Others. 


HIS was an action on a bill of Exchange; and, the plain- 

tiffs having proved their caſe, the only queſtion was whe- 

ther the defendants were entitled to a ſet- off arifing from an 
agrec ment, made in March 1788 between the defendants of the 
one part and the bankrupt of the other, by which (after re- 
citing that a loſs had been ſuſtained by the defendants in con- 
ſequence of the purchaſe of ſome cotton by the bankrupt as 


Monday, 
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If a demand 
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at all events 
though at a 
future day, 
it may be 
proved under 
a commiſſion 
of bankrupt 
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ſet-of in an action brought by his aſſignees. But if it reſt in concingency, whether it will be paid or not, 


it Canacot be fo proved or ſet- off, unleſs it be ſecured by a penalty which is forfeited at law. 
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their broker, for reimburſing which they made a claim on him) 

in order to put an end to all controverſy concerning it, it was 

agreed that the loſs, though exceeding 1900/7. ſhould be fixed at 

that ſum and no more; and that in payment or ſatisfaction 

of that ſum the bankrupt ſhould, from time to time, with- 

in the ſpace of four years recommend parcels of cotton, 

not exceeding 130 bags at one time, to the defendants for their 

purchaſe, and that the defendants ſhould purchaſe them, paying 

for them in notes at three months date. And the bankrupt un- 

dertook that the clear profits on ſuch ſales ſhould in the courſe of 
our years be ſufficient to diſcharge the 1900 l.: but if the ſame 
ſhould not be paid within that time, then the bankrupt agreed 
immediately after the expiration of the four years, in caſe he ſhould 
be then living, to pay them the difference. And if the, purchaſes 
ſhould occaſion a loſs to the defendants, the bankrupt undertook 
to make good ſuch loſs. Lord Kenyon, before whom the cauſe 
was tried, being of opinion that the defendants were not entitled 
to ſet-off, the plaintiffs obtained a verdict. 

On a former day a rule was obtained to ſhew cauſe why a new 
trial ſhould not be granted; againſt which | 

Er ſeine and Marryat were now to have ſhewn cauſe; But 

Lawand S. Heywood in ſupport of the rule were deſired to begin. 
The ſet- off may be allowed, becauſe theſe were liquidated, dama- 
ges, by the agreement ; and therefore this is not like the caſe of 
Howlet v. Strickland (a). When the party became a bankrupt, 
he was incapable of performing his contract; and then a right of 
action to the amount of 1900. attached. This then became a 
debt which the defendants might have proved under the com- 
miſſion, the parties having previouſly agreed as to the quantum 
of ſatis faction to be paid by the bankrupt to the defendants; and 
if they might have proved the debt under the commiſſion, they 
may alſo ſet it off in this action brought by the aſſignees. 

Lord Kenyon, Ch. J. — If this deed had never been 
entered into, the claim which the defendants had on the bank- 
tupt could not have been ſet off in this action, becauſe it reſted 
merely in damages; it aroſe from the miſconduct of the bank- 
rupt, and might have been ſettled in an action. But by this 
deed the damages are liquidated, and the parties agreed on cer- 
tain things to be done in the courſe of four years, as the means 
of making a recompence to the defendants to the amount of that 
ſum. If a certain ſum of money had been payable at all events 


| b 
4 (s) Cop. 56. 
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by inſtalments, and one of the paymenis had become due be- 
fore the bankruptcy, the whole might have been proved under 
the commiſſion. But it is clear that the bankrupt was not 
diſcharged by his bankruptey from the operation of this deed ; 
for when he obtains his certificate, he may be enabled to per- 
form the ſtipulations contained in it. Then if he were not 
diſcharged from his covenants by his certificate, this debt could 
not be proved under the commiſſion, nor can it be ſet off; for it 
had no exiſtence as a debt at the time of the bankruptcy. The 
diſtinction has been well ſettled in a variety of caſes, as in thoſe 
of Ex parte Grome (a) and Ex parte Wincheſter (6), that if the 
demand be payable af a// events, though at a future day, it may 
be proved under the commiſſion : but where it depends on a 
contingency, whether it will be paid or not, it cannot be proved, 
unleſs it be ſecured by a penalty which is forferted at law; in 
which caſe the Court will take hold of the legal right to give 
the party a remedy under the commiſſion, But in this cafe 
there was no legal demand at the time of the bankruptcy. 


| Rule diſcharged. 
(a) 1 Atk. 115. (/) 1 Att. 116. 


WauGu azainſf AUSTEN. 


HIS was a rule calling on the plaintiff to ſhew cauſe 

why the defendant ſhould not be diſcharged out of the 
cuſtody of the marſhal as to this execution for irregularity ; 
the ground of which was that the plaintiff became a bankrupt 
between the interlocutory and final judgment, and ſued out the 
execution in his own name; whereas the aſſignees ſhould have 
ſued out. a ſcire facias to revive the judgment, and then have 
charged the defencant in execution. 

Mood, againſt the rule, cited Bibbins v. Mantel (a), where 
after the interlocutory judgment the plaintiff became a bank- 
rupt and executed a writ of enquiry in his own name, which 
the Court on motion refuſed (5) to ſet aſide. If then the 
Court will permit the bankrupt to proceed to final judgment, 
they will alſo permit him to take out execution on that judg- 
ment. Otherwiſe the defendant would have been ſuperſede- 


(a) 2 Wil}. 358. was that the writ of enquiry was awarded 
(% But one reaſon given by the Court | before the plaintiff became vaugrupt, 


Vor. III. | 5 U able 


437 
1789. 


— a 


Hax coe 


againſt 
EnTw1sLE. 


Tue/dar, 
Nov. 17th, 


Between the 
interlocutory 
and final 
judgment 
the pllindik 
became a 
bankrupt, 
and ſued cut 
execution i# 
Lis own name ; 
and the Conrt 
refuſed to ſet 


 afice the pro- 


ceedings. 

An action 
does not a- 
bate by the” 
plaintitt's be- 
coming a 
bankru t. 


ä 


A 


ee. 


— 5 . * 
de 8 


OE OTE 


"EMT 
— — 


N 
— 


— "*-: * * 8 11 1 
I* v . _ 
” 4 -—— > a — 


. 
1 


RY 
= 
\ 418 
——ä—— —— 


nn 
— — — 43 * 


as 4%, tw © 


<2 
4 


= RT — — — - 
8 3 42 . SE - 8 
DC YI. 7 A — PI 
2 A 


—— * «2 


— — 


As 
um — - 


und wo 
- > . 


r 
1 


=”: 
32 


* — 


438 CASES IN MICHAELMAS TERM 


1779. able (a) before the aſſignees could have revived the proceedings 
— buy ſcire ſacias, fince that would have occaſioned a delay. A: all 
3 events if the plaintiff has been irregular, the Court will not re- 
Heer. lieve the defendant on motion, bat will drive him to ſome 
other remedy. | , 
| Baldwin, in ſupport of the rule, admitted that, wherever the 
party could plead, the Court would not interfere by motion; 
but obſerved that in this caſe the defendant had no opportunity 
cf pleading, and was therefore without remedy, unleſs the Court 8, 
would aſſiſt him in this manner. The ſuit abated, as to the 
plaintiff, by his bankruptcy : and in this in{tance, as well as in 
that of the death of the plaintiff, a /cire ſacias was neceſſary to 
:evive the judgment. But 
The Court ſaid that the bankruptcy of the plaintiff did not 
abate the ſuit (5); and that they had in ſeveral inſtances permitted 
the aſſignees to continue a ſuit conmenced by a bankrupt in his 


name; and they 
| ' Diſcharged the rule. ( 

(@) But if the aſſignees proceed with due | being ſuperſeded. Bibbins v. Mantel, 2 Will. 
<ligence, chat is a ſufficient objection to his | 378. 


(6) Vid. 2 lf. 374. 


Tueſday, Haynes and another again MALTBY. 
Nov. 1716, | 


+ A HIS was an action of covenant, on articles of agreement, 
= that he had which recited that the plaintiffs were the aſſignees of T. (ll 
arightw Taylor of a patent for an engine or machine to be fixed to a com- 


patent ma- 
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from plead- 


ing in bar letters patent, uſe or employ any of the patent engines, or any 


to the action | 
that the invention was not new, Or that the patentee was not the inventor ; but he may thus ſhew that the 
patent was void, 


a 33 for their permiſſion to uſe a ſtocking frame to one of their pa- 
if lar _— tent machines, to which they had conſented on condition of his 
| Ar working it in the manner Geſcribed in the ſpecification; and 
| = covenunt- then ſtated a covenant by the plaintiffs with the defendant, 
. | 3 not that he ſhould during the remainder of the term of the letters 
lit cher; <a patent freely uſe and employ one ſtocking frame, with their 
{7 action by 4. patent engine or machine thereto, in caſe the ſame ſhould be 
f N venant, B. worked only in the manner deſcribed in the ſpecification, with- 
i | wa peg cout any interruption by them; and alſo a covenant. by the de- 
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engines reſembling the ſame, except the locking frame and 
machine in the articles allowed to be employed by him. The 
declaration then averred enjoyment by the defendant without 
any interruption from the plaintiffs; and then aſtigned two 
breaches; one for uſing and employing patent engines or ma— 
chines, other than and beſides that by the agreement allowed 
to be employed by him; the other for uſing engines or ma- 
chines, reſembling the patent machines. 

To this there were ſeveral pleas; the three laſt of which 
only were material here. The third plea ſet forth the letters 


patent, which ſtated a petition by the patentee that he was the. 


inventor of the machine, and contained the uſual proviſo that. 
they ſhould be void, if the patentee did-not enrol a ſpecifica- 
tion of his invention, in Chancery, in four months; and then 
averred that the patentee did not enroll that ſpecification. 

The defendant in his fourth plea ſaid that the invention, 
mentioned in the patent, was not a new invention ; and in the 
fifth, that the invention was not diſcovered by Taylor, the 
| Patentee. 

Ihe plaintiff demurred to the third, fourth, and fiſth, pleas ; 

becauſe the defendant attempted to put in iſſue matters foreign 
to the merits of the cauſe, inaſmuch as he was eſtopped by his 
deed from putting thoſe matters in iſſue here. 

Wigley, in ſupport of the demurrer, contended that the de- 
fendant was eſtopped by his deed to ſay that this was not a new 
invention, or that it was not diſcovered by the patentee. 
Wherever a party has entered into a ſpecialty, he cannot after- 
| wards be permitted to ſay, that he received no confideration for 
it, though he may plead that the confideration was illegal. In 
Oldham v. Langmead {a), where the action was brought 
by the aſſignee of the patentee againſt the patentee, Lord 
Kenyon, before whom the cauſe was tried, would not per- 
mit the latter to ſhew that it was not a new invention againſt 
his own deed. If, in point of fact, this were not a new in- 
vention, the defendant ſhould have repealed the letters patent 
by ſcire factas, and then applied to the Court of Chancery to 
have had the deed delivered up to be cancelled. But by his 
deed he has admitted that the plaintiffs had a title; and, as long 
as the term mentioned in it exiſts, he is eſtopped from denying 


(a) Sittings after Trinity, 1789. cor. Lord Kenyon, 
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it; in the ſame manner that a tenant, who holds under a de- 


miſe from his landlord, is in anſwer to an action for rent, 
Chambre, contra. The defendant is not eſtopped by his deed to 
ſhew that he has entered into this covenant, not only on an 
illegal confideration, but alſo without any conjideration, A per- 
ſon cannot indeed aver againſt a record, though he may 
againſt the operation of it. 1 Ro. Abr. 862. 4 Rep. 71. Poph. 8. 


Le. 184, 5. Here then, as the deed recites that the plain- 


tiffs were in poſſeſſion of a patent, the defendant is perhaps 
eſtopped to deny it, but it cannot eſtop them from denying the 
operation of it. In this indenture the plaintiffs do not atfign 
the patent to the defendant; they only covenant that the de- 
fendant may uſe the engine in a certain manner, which he 
might have done without the covenant. For on this record it 
muſt be taken that the invention was not new; and then this is 
a covenant without conſideration ; or entered into for an illegal 
conſideration, becauſe it operates in reſtraint of trade. In 
Mitchell v. Reynolds (a) it was held that a covenant in reſtraint 
of trade in a particular place, if without conſideration, or in 
reſtraint of trade generally, was void. And this alſo anſwers 
the argument of eſtoppel ; for no deed of this fort can operate 
by way of eſtoppel, as it is againſt public policy. Neither 
could it be neceſſary for the defendant to {ue out a ire factas 
to repeal the patent before he diſputed its validity; becauſe, in 
all actions brought by a patentee for infringing — patent, it 
is incumbent on him to make out his tight. 

Wigley, in reply. This is not a void conſideration : but 
if it were, it will not avoid a deed in a Court of law. With 
reſpect to this being in reſtraint of trade; though a covtnant 


not to ſet up a trade generally be bad, yet the party may covenant 


not to ſet up a trade in « particular place. And the covenant 
in this inſtance is fimilar to the latter; for it is a covenant not 
to uſe @ particular machine, Even admitting this patent to be 
void, this is not fo hard a caſe as that of a tenant who may be 
compelled to pay rent to a perſon, having = title paramount his 
landlord's, and who is nevertheleſs eſtopped to impeach his land- 
lord's title in an action for the fame rent. 

Lord KN VON, C. J.— The facts of this cafe are ſhortly theſe ; 
the plaintiffs, pretending to derive a right under a patent, aflign« 
ed to the defendant part of that right on certain terms: and not- 


(a) 1 p, Mit. 181, 
'2 withſtanding 
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withſtanding the facts now diſcloſed ſhew that they have no ſuch 
privilege, they ſtill inſiſt that the defendant ſhall be bound by his 
covenant, though the conſideration of it is fraudulent and void. 
This is not to be conſidered as a covenant to pay a certain ſum 
in groſs at all events; but to uſe a machine in a particular 
way, in conſideration of the plaintiffs having conferred that 
intereſt on the defendant, which they profefſed to confer by 
the agreement. Now, in point of conſcience, it is impoſſible 
that two perſons can entertain different ideas upon the ſubject. 
But it is faid that, though conſcience fails, the defendant is 
eſtopped in point of law from ſaying that the plaintiffs had no 
privilege to confer. But the docttine of eſtoppel is not appli- 
cable here. Where indeed an heir apparent, having only the 
hope of ſucceffion, conveys during the life of his anceſtor an 
eſtate, which afterwards deſcends upon him, although nothing 
paſſes at that time, yet when the inheritance deſcends upon 
him, he is eſtopped to ſay that he had no intereſt at the time 
of the grant: there an eſtoppel is founded on law, conſcience, 
and juſtice : But what is the caſe here? Who is eſtopped ? The 
perſon, ſuppoſed to be eſtopped, is the very perſon who has been 
cheated and impoſed upon. In the caſe of Olabam v. Langmead, 
the patentee had conveyed his intereſt in the patent to the 
plaintiff, and yet in violation of his contract he afterwards in- 
fringed the plaintiff's right, and then attempted to deny his 
having had any title to convey: But I was of opinion that he 
was eſtopped by his own deed, from making that defence. But 
there is no ſimilarity between that and the preſept caſe.. Neither 
does this reſemble the caſe of landlord and tenant; for the 
tenant is not a? all events eſtopped to deny the landlord's title; 
the eſtoppel only exiſts during tbe continuance of bis occupation : 
and if he be ouſted by a title paramount, he may plead it. 


ASHHURST, J.— This is a good plea; and the defendant is 
not eſtopped from diſcloſing any of the matters contained in 
it. This is not like the cafe of landlord and tenant: as long 
as the latter enjoys the eſtate, he ſhall not be permitted to deny 
his landlord's title, for he has a meritorious conſideration ; but 
when he is expelled by a perſon having a ſuperior title, he may 
plead it. But this is a cafe of a very different kind. The 
plaintiffs uſe this patent as a fraud on all mankind; and they 
Nate it to be an invention of the patentee, when in truth it 
was no invention of his. The only right conferred on the de- 
fendant by this agreement was that of uſing this machine, 
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1789. which was no more than that which he, in common with 
— every other ſubject, has without any grant from the plain- 
HayNe tiffs. | | | 
. Bur LER, J.—In the conſtruction of all covenants and agree- 
ments, the Court has univerſally conſideted the intention of the 
parties. Now here the plaintiffs aſſerted that they had an excluſive 
right to a particular machine; and, if they had, they might con- 
vey it to any other perſon. They then came to an agreement 
with the defendant, by which they covenanted that he ſhould be 
at liberty to uſe the patent machine, of which they were then in 
poſſeſſion, provided he would uſe it in the manner therein ſpeci- 
fied ; in conſideration of which he covenanted not to uſe any 
other machine, But it is now diſcovered that they had no ſuch 
right, and therefore the defendant has not the conſideration for 
which he entered into this covenant ; and notwithſtanding which 
they inſiſt that he is ſtill bound. I think that the caſe of land- 
lord and tenant is not unlike this; for the facts in this caſe 
diſcloſed by the pleas are equivalent to an eviction of the te- 
nant. As long as the tenant holds under the leaſe, he is eſ- 
topped from denying his landlord's title: but when he is evict- 
ed, he has a right to ſhew that he does not enjoy that which 
was the conſideration for his covenant to pay the rent, notwith- 
ſtanding he has bound himſelf by the covenant. 
GRose, ].—Declared himſelf of the ſame opinion. 


442 


Judgment for the defendant. 


CarꝝEs qui tam againſt KN1iGHrT, 


T reſcay, . N 
Nov. 17th. The ſame againſt ME LL1s x. 


When an HE S E were actions to recover penalties under the 


offence is . . 
created by 25 Geo. 3. c. 51: ſome of the counts in the declaration 


x nas" der were for the 50 J. (a), and the others for the 107. Ch) penalties. 
the penalty ; 


may be ſued 
for in the ſuperior courts at Ii iner: For the juriſdiction of thoſe courts is not to be onſted but 


by expreſs words, or neceſſary implication. But the 25 Geo. 3. c. 51. having created penalties of gol. and 
of 10/. and having enacted that the former ſhould be ſued for in any of the courts at Weſtminſter, and pro- 
vided that it ſhould and might be lawful for juſtices of the peace, &c. to hear and determine the Jatter, 
with a power to them to mitigate the penalties, &c. it was held that ſuch proviſo ouſted the juriſdiction 


of the ſuperior courts, as to the 10 J. penalties. 


| (a) Sect. zo. (5) Sect. 15, 28, 


On 
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On the trial at the laſt Maidſtone aſſiſes, before Lord Lowgh- 
borough, the plaintiff obtained a verdict, on thoſe counts only, 
for the 10/. penalties. And on a former day in this term, 

Bond, Serjt. moved to arreſt the judgment, on the ground 
that no penalty under 50 1. created by the ſtatute could be 
- ſued for in the ſuperior courts. The 57th ſection enacts that 
all penalties of 50 J. ſhall be ſued for in any of his Majeſty's 
Courts of Weſtminfler : and the 5gth ſection provides “ that 
* jt ſhall and may be lawful to and for any juſtice of the peace 
* reſiding near the place where the offence ſhall be commit- 
* ted to hear and determine any offence againſt this act, which 
40 ſu>je&ts the offender to any pecuniary penalty not amount- 
ing to 50/. and to convict, Sc.“ And the. 63d ſcion 
gives a power to the juſtice to mitigate the penalties. And it 
was contended that there was a manifeſt diſtinction intended to 
be taken between penalties amounting to 50 /. which are to be 
ſued for by the 57th ſection in any of the Courts at Ve- 
minſter, and ſuch as were recoverable under the clauſe before- 
mentioned, by conviction before a magiſtrate : the former were 
ſuch as were accompanied with a fraudulent intention, the 
latter might ariſe from mere neglet. And unleſs the jurit- 
diction of the Courts at Weſtminſter was ouſted as to the reco- 
very of penalties under 504. ; the 63d ſection, permitting the 
juſtice to mitigate ſuch penalties, would be rendered altogether * 
nugatory. | 

Erſkine, Shepherd, Garrow, and Marryat, ſhewed cauſe 
againſt the rule. This is a queſtion which goes to the juriſdic- 
tion of the Court, concerning which the rule has been long 
' ſettled that the ſuperior Courts at Weſtminſter can only be 
ouſted by expreſs words. Hill v. Dechair, Sty. 382 (a.) Now 
none ſuch are to be found in this act; for the 57th ſection is 
merely in the affirmative, ** that all ſuch penalties which ſhall 
amount to 50 J. or more, hall be ſued for in any of his ma- 
« jeſty's courts at Weſtminſſer. And the 5gth ſection only 
ſays, that it h and may be lawful for any juſtice of the 
„ peace, &c,”; which could only be intended to confer a 
concurrent juriſdifion on inferior magiſtrates, as to the reco- 
very of penalties under 50 .; otherwiſe the Legiſlature would 
not have altered their phraſe ſo materially, if an excluſive ju- 
tiſdiction were equally intended to be granted. And as to the 


Ca) 2 Burr. 1042. Rex v. $/arrow anl P. C. 382. 


Urquhart, M. 28 Geo, 3. S. P. 2 Hawk, 
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power of mitigation, granted to the juſtices by a ſubſequent 
clauſe, that cannot be any argument for the inconſiſtency of 
ſuppoſing that the Legiſlature intended a concurrent juriſdiction 
in this caſe; for the ſame proviſions occur in the exciſe laws, 
and in the act for killing game without a certificate, where the 


informer has his option to ſue in the ſuperior Courts, or before 


a magiſtrate, though in the latter caſe the penalty may be mi- 
tigated. It is rather more extraordinary.that the Court of Ex- 
chequer ſhould, by ſuch looſe words as theſe, be ouſted of juriſ- 
diction in a matter of revenue. And in this very caſe the 
Court have already put the canſtruction here contended for on 


the act in queſtion (8). 
Lord Kenyon, C. J.—In general the popular argument that 


2 penalty ſhall not be incurred without the intervention of a 


jury, and which preſſes en the minds of the court, is urged on 
the part of the defendant: but in this caſe, the reverſe of that 
argument ought to prevail. For it is clear that the Legiſlature 
inſerted this clauſe for the bencht of the proſecuted ; and they 
enacted that, when a party ſhould incur one of the ſmaller pe- 
nalties of the act, he ſhould be ſued before a magiſtrate, in 
order to prevent his being ſaddled with the unmerciful coſts of 
a mercileſs proſecutor. Therefore I think that we are acting 
up to the full intent of the Legiſlature, ia ſaying that theſe pe- 
nalties can only be recovered before a magiſtrate. For though 
I agree that in general the juriſdiction of this Court is not to 
be ouſted but; by expreſs words, and where no particular mode 
is pointed out, by which a penalty is to be recovered, the pro- 
ceeding muſt be by action in the ſuperior Courts, yet there is 
another maxim equally clear, expreſſum facit cefſare tacitum. 
Now by the 59th ſection of this ſtatute, which is ſubſequent 
to that which directs that the 50 J. penalties ſhall be ſued for 
and recovered in the ſuperior Courts, it is provided, that “it 
«« ſhall and may be lawful to and for any juſtice of the peace, 
«* reſiding near the place, &c. to hear and determine any offence 
« apainſt this act, which ſubjects the offender to any pecu- 
* niary penalty, not amounting to 50 1.“ And the words “ ſhall 


/ 
(a) In Cates g. t. v. Knight, H. 29 Geo. 
3. Ruſſel moved that the counts for the xo!/, 
penalties might be ſtruck out of the decla- 
ration; which was oppoſed by Erſcine, on 
the ground that the ſuperior courts had 
alſo a concurrent juriſdiction with the ma- | 


* 


| giſtrates, . And the court diſcharged the 
rule; ſaying, that at all events, if it were 
an objection, it appeared on the record, and 
the defendant might take advantage of it, 
either by demurring to thoſe counts, or by 
moving in arreſt of judgment. 


and 
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„and may” have been held in many cafes to be imperative. If 
this were not the true conſtruction of this clauſe, the 63d ſection, 
which enables the magiſtrate to mitigate the penalties, might 
be rendered nugatory. Therefore I am of opinion that, ac- 
.cording to the intention of the Legiſlature, and the fair con- 
ſtruction of this act of parliament, none of the penalties inflicted 
by it, and amounting to 50/4. can only be recovered before a 
Juſtice off the peace. 

ASHHURST, J.—Generally ſpeaking, this Court cannot be 
ouſted of its juriſdiction but by expreſs words, or by neceſſaty 
implication, any more than an heir at law of his inheritance : 
the neceſſary implication, in both inſtances, is ingrafted on the 
general rule. Nothing can be clearer than the intention of the 
Legiſlature in this inſtance : the greater penalties muſt be ſued 

»for in the ſuperior courts, but the ſmaller offences may be en- 

quired into by a juſtice of the peace. And there ſeems to be 

a good reaſon for the diſtinction; for the latter has the power 

to mitigate the penalties. And it would have been abſurd to 

have ſaid, that the juſtices ſhould have a concurrent juriſdiction 

5 with this court, and that they ſhould have the power of miti- 

gating the penalties, and that we ſhould not; for if it were 

optional in the proſecutor to ſue where he pleaſed, he would 

of courſe inſtitute his ſuit before that juriſdiction, by whom the 
penalties could not be mitigated. 

BuLLE8, J. and GROSE, J.— Of the ſame opinion. 

Rule abſolute. 


G. OVER again Lane Clerk, and Others. 


RESPASS for breaking and entering the plaintiff's houſe, 
Sc. in Handſworth, Stafford. 

Plea, That there has been immemorially a waſte or common 
called Sutton Coldheld, part of which is fituate within and 
parcel of the manor of Perry Barr in that county ; that the 
defendant Lane was ſeiſed in his demeſne as of freehold for his 
life, as rector of Hand/worth, of four acres of land in Hand/- 
Dortb, and that he and all his predeceſſors have immemorially 
had common of paſture on part of the waſte called Sutton Celd- 
field, which lies within the manor of Perry Barr for their 


.commonable cattle; that the deſcendant Lane demiled thoſe 


Ver, III. 5 * | four 


Tue, day, 
Nov. 17th. 


Any perſon, 
who 15 /ei/ed 
in fee Of — 
— wake. 
within a ma- 
nor, may ap- 
prove, leav- 
ing a ſuffici- 
ency of com- 
mon, though 
he is not the 
lord of the 
manor. 
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four acres with the appurtenances to T. Simcox for a year; and 
becauſe the houſe was wrongfully and injuriouſly erected upon 
that part of the waſte Cc. in Perry Barr manor, and incloſed 
a great part of it, ſo that Simcox was prevented from enjoying 
his right of common ; the defendants as his ſervants juſtified 
breaking Ce. 

Replication that 7. Gough was ſeiſed of the ſaid part of the 
waſte or common lying within the manor of Perry Barr, in his 
demeſne as of fee, and incloſed the ſpot, upon which the houſe was 
built, from the reſidue of the manor, and approved the ſame, 
leaving ſufficient common of paſture &c.; and that Gough de- = © 

miſed to the plaintiff; by virtue of which he entered &c.; and 
being ſo poſſeſſed, the defendants of their own wrong entered, 
Fe. f 
After a verdict for the plaintiff at the laſt Sraford aſſizes; a 
motion was made to arreſt the judgment, on the ground that 
none but the lord of the manor could approve ; againſt which rule, 
Bower and Leycefter now ſhewed cauſe; and relied on the paſ- 
ſages in Bro. Abr. tit. Common” pl. 22. 2 fl. 474. Com. 
Dig. tit. Common” G. and 5 Vin. Abr. 5.; as deciding this 
identical caſe. 5 
Lane, in ſupport of the rule, obſerved that all the authorities, 
ſupporting the doctrine contended for by the plaintiff, referred 
to the paſſage in Bro. Common” pl. 22. which was founded 
on a caſe in the Year Books (a), that evidently did not warrant 
it. For that was not the queſtion before the Court ; nor was 
it determined. Then the queſtion is whether the ſtatute of 
Merton (6) extends to this caſe; for the other ſtatute (c) does we © 
not. And on the conſtruction of it Mr. J. Bl/ackfione, in his 
Commentaries (4), ſeems to ſuppoſe that none but the lord of 
the manor can approve. In 2 Int. 87. Lord Coke ſays ** If the 
lord make a feoffment of certain acres, the feoffee may encloſe, 
becauſe, the feoffment is an approvement in its nature.” And 
this is adopted by the Lord Chief Baron Comyns, in his Digeſt, tit. 
% Common” G. So that only the lord can approve ; his grantees 
may encloſe, Then in this caſe as it appears on the record that 
FJ. Gough was ſeiſed in fee of this part of the waſte, he muſt be 
ſeiſed under ſome grant from the lord of the manor, and could 
only eacloſe, not approve. That this right of approving only 
extends to the lord of the manor alſo appears from the invariable 
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(a) 18 V 4. 18 Ed. 3. 43. . (e) Weſtm.2. 13 Ed. 1. c. 46. 
(3) 20 Hen. 3. c. 4. (4) 3 Bl. Com. 241, 
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mode of pleading ; where the party ſtates a ſeiſin in the lord, 
and derives title through him. 


Lord Kenyon, Ch. J. It has been inſiſted, in ſupport of this 


motion, that the party approving muſt in ſtrictneſs appear to be 


the lord of the manor : but, if that were ſo, half of the waſtes 
in the kingdom could not have been approved. For many of 
the places that are called manors would not be found to be ſuch 
in point of law, if the matter were ſtrictly examined. To con- 


ſtitute a manor it is neceſſary not only that there ſhould be two 2. 4 
freeholders within the manor, but two freeholders holding of the £22 4 4 3. 


manor, ſubject to eftheats, After this motion was made, I look- 
ed into the ſecond Inſtitute on this ſubject, where I found every 
paſſage ſupporting the approvement in this caſe. Lord Coke 
even doubted (@) whether at common law the lord could not 
approve ; for which he cites, Tr. 6 Hen. 3. And though in 
the ſtatutes of Merton and Weſflminfler 2, only the lord is men- 
tioned, yet in thoſe days there was a paucity of expreflion in 
acts of parliament; and the /ord of the manor is put as the 
owner of the ſoil, where they ſtand in the ſame predicament. 
And a contrary deciſion in this caſe would be ruinous indeed, 


and extremely prejudicial to the Public. Therefore I am of - 


opinion that there is no pretence to arreſt the judgment, 
ASHHURST, J,—lIt would be a very narrow conſtruction on 

theſe acts of parliament to ſay that only the lords of manors 

can approve, We are to conſider the policy of thoſe ſtatutes ; 


they were not made merely for the benefit of the lords, but of 


the Public. If there be more than a ſufficiency of common, the 
Public ought not to be deprived of the advantages that may be 
made of the waſtes; for it was intended that they ſhould be 
benefited by the encreaſe of culture. 


BULLER, J.—!I have looked into the precedents, and they are 
as has been ſtated by the defendant's counſel: but that cannot 
decide this queſtion. For if in point of fact all thoſe precedents 
have been of caſes where the lord of the manor has approved, 
it does not follow from thence that none but the lord of the 


manor can approve. The only doubt (if there be any doubt at 


all) is whether thoſe ſtatutes extend to waſtes that are not 
waſtes of a manor: but it is not neceſſary to decide that queſtion 
here ; for the replication ſtates that this is a large waſte within 
a manor. Now it appears from the caſes that if the part be 


(a) 2 Inft. 85. 
ſevered 
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Air F different opinion: but I find no reaſon for that opinion. 


Ne lreſ er, 


New. 18765. 


If the jury 
find a verdict 
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ther, though 
the former 
is bad in law, 
and though 
the evidence 
would have 
warranted 


the verdict 


on any other 
count. 
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ſevered from the manot, it does not prevent it's being spproved. 
If the lord grant over the waſte, the alienee may approve.” 
That is the prefent cafe. It is not neceſſary to go farther for 
the determination of this queſtion. But if it were, I ſhould 
have no difficulty in faying that at common law the lord might 
have approved as much in caſes of common by grant as of com- 

mon apperidant. Lord Coke indeed ſeems to have been of 2 

And 

if a lord of a manor, having 1000 acres, grant away a few of 
them to a freeholder, it is too much to ſay that he may not ap- 
prove afy part of the reſt. I ſhould require the moſt explicit 
authority before I could accede to fo abſurd a propoſition. 


Grost, J.—declaced himſelf of the ſame opinion. 
Rule diſcharged. 


Holloway gui tam against BENNET. 


25 HIS was an action to recover ſome penalties of gol. on the 
13 Geo. 3. c. 68. / 5.; and on the trial at the laſt Suffolk 
Aſſizes, before Ali burſt, J. a verdict was given for the plaintiff 


with one penalty generally. On a former day in this term a 
rule was obtained to ſhew cauſe why the verdict ſhould not be 


. ſet aſide, with liberty to the defendant's counſel to move after- 


wards in arreſt of judgment, if they ſhould fail in the former 
motion. On this day the queſtion was much diſcuſſed at the 
bar, whether, on the evidence given at the trial, the defendant 
had been guilty of apy offence within the ſtatute: but it became 
unneceſſary to decide it, becauſe it appeared that when the jury 
brought in their verdict, the plaintiff's counſel choſe to apply it 
to a count, which, it was now admitted, could not be ſupported 
in point of law; and the aſſociate accordingly indorſed on the 
poſtea that the jury had found the defendant guilty of the 
offence charged by that count. Another queſtion was then 
agitated, whether the finding of the jury could now be applied 
to any other count which was good, and which was proved by 
the evidence. Eut, after ſome conſideration on the bench, 


Lord Kenyox,:Ch. j.—ſaid, we are all of opinion that as 
this is a penal action, and the plaintiff bas elected to enter the ver- 
dict on one count, he cannot now be permitted to reſort to ano- 
ther. For though in ſome caſes perhaps the jury would have 


3 


ng 
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mo difficulty in giving their verdict on any count, yet in others 
they would not be warranted in ſo doing. And though in this 
particular caſe the jury gave their verdict generally for one 
penalty, yet the plaintiff's counſel choſe to apply it to a particu- 
lar count; and by that election they muſt be bound. 
It being admitted that this count could not be ſupported, 
The judgment was arreſted. 


The Kino again The Inhabitants of St. Marragw, 


Ipswich. 


WO juſtices removed Edmund Stollery and Fane his wife 

from St. Nicholas to St. Mathew, both in Ipſwich; which; 

order was afterwards confirmed by the ſeſſions, ſubject to the 
opinion of this Court, on the following caſe. 

About five years ago, the waiter belonging to S. Ribbandi, 
who kept an inn in St. Matthew, being ill, ſent for the pauper 
Edmund Stollery [who was then a fingle man, and legally ſet- 
tled in St. Nicholas] to aſſiſt him at the inn, where he ſtayed as 
helper to the waiter about fix months, and then went away, 
The waiter, being again taken ill, ſent for the Ppauper fo Belp 
him, which he did; and he continued in the inn as boot 
catcher for nineteen months, during which time he lodged 
and boarded there, and was to be ſatisfied by the gentlemen who 
came to the houſe, Ribbands knew of bis being there the 
night after he came, but nothing paſſed between him and the 
pauper at the time. The waiter who ſent for the pauper 
continued in the ſervice of Rribbands till about July in the 
next year, when he went away, and the pauper continued there 
till the Chriſtmas following; when, Ribbands, and the pauper 
having ſome diſpute, the former told him to go away,upon which 
he aſked Ribbands to give him ſomething for the time he had 
been there. Ribbands replied he ſhould not give him any 
thing as he had made no agreement with him; but on being 
prefied again to conſider his ſituation, he not having any thing 
to help himſelf, Rib5ands gave him two guineas, and ſent him 
away, and the pauper then left the houſe. "The pavper 
conſidered himſelf not as a ſervant to Ri4bands, but as afliſtant 
40 the waiter, and thought himſelf at liberty to go away when 
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The pauper 
came to an 
inn at the re- 
queſt of the 
weiter (who 
was ill) to 
help him, 

and continu- 
ed there 
boarding and 
lodging 19 
months; aud 
the waiter 
went away 
in 13 months, 
after which 
time the pau- 
per continu- 
ed to ſerve 
in the ſame 
manner that 
he had done 
before, with · 
out making 
any agree- 
ment at all 


with the ma- 


ſter, though 
the maſter 
knew of his 
being in the 
ſervice the 
ſecond day ; 
it was held 
that he 

did not 

gain a ſet» 
tlement by 
ſuch ſervice, 
becauſe there 
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either expreſy 
or implied. 
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he Pleaſed: he ſaw Riß bands ſometimes, who, if a gueſt wanted 


his* boots, told the oper to get them, and at other times ſent 
him on errands. 

Partridge and Jones Adair, in ſupport of the order of of ſeſſions, 
contended that the pauper gained a ſettlement in Sr. Matthew's 
by ferving nineteen months under an hiring with R:bbands : 
For though there was no perſonal communication between them, 


yet the waiter may be conſidered as the agent of his maſter 


in this reſpect, and then ſufficient appears in the caſe to ſhew 
that there was a general hiring, under which the pauper might 
gain a ſettlement. And the circumſtance of the maſter's know- 
ing that the pauper was in his ſervice on the ſecond day amounts 


to a confirmation of the act of his agent. With reſpe& to any 
agreement between the maſter and the pauper being negatived 
by the caſe ; that only means that there was no agreement for 
| ꝛwages. But as the maſter availed himſelf of the ſervice of the 


pauper during the whole time, the latter might have recovered 


a recompence from the former on an implied agreement. 
Though even if there were no wages that would not defeat the 


| ſettlement. But even if it were doubtful whether the pauper was 
to be conſidered at firſt merely as an aſſiſtant to the waiter, 
yet for the laſt ſix months he muſt neceſſarily have been the 

ſervant of Ribbands, (the waiter being then gone) and as he 


continued in the ſame ſervice after the waiter went as before, 


without making any new agreement, the latter ſervice is a 
ſtrong preſumption of a general hiring from the beginning. 


Bearcroft and Hay, contra, were ſtopped by the Court. 
Lord Kenyon, C. J.— There never was a caſe like the preſent 


in which a hiring was preſumed by retroſpect. In the caſe indeed 
of K. v. New Windſor (a) a conditional hiring with a proper ſervice 


was held ſufficient to gain a ſettlement : but there there was an 


expreſs hiring by the maſter when the pauper firſt entered 
into the ſervice. To ſome of the poſitions which have 
been laid down at the bar I perfectly accede; as that there 
is no neceſſity for an hiring by the maſter himſelf; that, if 
there be an hiring, it ſhall be preſumed to be an hiring for a 
year, unleſs ſomething appear to ſhew that the contrary was in- 
tended ; and that wages are not neceſſary to confer a ſettlement 
on the ſervant. But the foundation of the argument here is 
that the pauper was the ſervant of Ribbands: now that is ex- 
preſsly negatived by the facts of the caſe. For it is ſtated 
that the waiter, being ill, ſent for the pauper, who went as 


I helper 


(a) Barr. $8. E. 19. 
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Belper to the waiter ; and, after ſtaying there ſix months, went 
away: And that the waiter being afterwards taken ill again 
ſent for the pauper, who went a fecond time to perform the 
buſineſs for the waiter. And here the queſtion ariſes, upon the 
determination of which this caſe muſt turn, in what ſituation 
was the pauper at that time? The caſe ſtates that he came there 
as helper to the waiter; and there is nothing in the caſe from 
whence we can infer that he was the ſervant of Ribbands. 
Therefore down to the time when the waiter went away, it is 


impoſſible to ſay that there was any agreement between Ribbands 


and the pauper. It is true that we cannot refer the laſt fix 
months of the pauper's ſervice to any thing but a contract with 
Ribbands : but that is not ſufficient to give a ſettlement. If in- 
deed the pauper had been before in Ribbands's ſervice, and had 
then lived under a yearly hiring, making in the whole a year's 
ſervice, that would have gained him a ſettlement. But here 
was no contract with Ribbands, either expreſs or implied, un- 
til the laſt fix months. The caſe of Rex v. Weybill (a) is 
not unlike this: there indeed the pauper was taken out of cha- 


rity; but in that, as well as in the preſent, caſe the pauper 


was taken in ſuch a ſituation as excludes an hiring by the maſ- 
ter. In caſes where the nature of the ſervice implies an hiring, 
the court will raiſe ſuch implication : but the nature of the 
ſervice here implies the reverſe. Small circumſtances indeed 
have been held ſufficient to raiſe a contrat; as where the 
maſter told the pauper to go into Ned Hill's place,” it ap- 
pearing that Ned Hill had lived there as a yearly ſervant : but it 
is to be obſerved that in that caſe there was ſome converſation 
between the maſter and the ſervant 3 the contract: 
but here there was none. 


Per Curiam, 
j Rule abſolute. 


(a) Burr. S. C. 491. 
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 TayLOR againſ/? BLAIA. 


— 


H E plaintiff having recovered 28 ſhillings on the trial 
of this cauſe, the defendant on a former day in this 
term obtained a rule to ſhew vauſe why he ſhould not be at liberty 
to enter a ſuggeſtion on the record that, at the commeneement 
of the action, he lived within the juriſdiction of the court of 
requeſts of Weſtminſter; or why all further Proceedings M 
not be ſtayed ; on the 23 Geo. 2. c. 27. | 
Shepherd now ſhewed cauſe, inſiſting that the applicatien 
came too late after plea pleaded, becauſe the only advantage, 
to which a defendant in ſuch a caſe was entitled, was to plead 
the matter in bar to the plaintiff's action, under the eig 
ſection of the ſtatute, But as this defendant omitted to take 
this advantage in the proper ſtage of the cauſe, the 'coort can- 
not now ſtay the proceedings, or permit aifaggeſtion to be en- 
tered on the record, ſinee the ſtatute does not warrant it. Under 
the ſtatute of Glouceſter (a), every plaintiff, who recovers 
damages on the trial, is entitled to coſts, unleſs he be deprived 
of them by ſome ſubſequent act. The preſent ſtatute only 
deprives the plaintiff of his right to eoſts in one event, namely, 
his taking iſſue on the matter plenued in dur, by virtue of the 
8th ſection, and that being found againſt him. But if this 
application were to ſuceeed, it would repeal the &th clauſe of 
this act, which was paſſed as well for the purpoſe of giving 
the plaintiff an opportunity of ſtopping his action at a certain 
ſtage of it, if it were ill grounded, as on the defendant's account; 
and it would be to deprive a plaintiff of thoſe 'cofts, to which 
he is entitled under the ſtatute of G/oucefter. | 
Erfeine and Burrough, in ſupport of the rule, obſerved "TE the 
act of parliament, on which this motion was founded, differed 
from the Middleſex act (5), by which it was enacted, that the 
defendant ſhould be entitled to double coſts, if the plaintiff do 
not recover 40 5; for the 21ſt ſection of this at enacts, “that 
** no action for any debt, not amounting to 40s. and recover-" 
able in the court of requeſts, all be brought againſt any 
«« perſon reſiding within the juriſdiction thereof, in any other 
i court whatſoever.” This is an abſolute prohibition to ſuch 


(a) 6 Ed. 1. 6. 1. (b) 23 Gee. 2. 4 33. J. 19- 


4 a plaintiff 
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a plaintiff as the preſent, declaring that he ſhall not ſve out of 
the court of requeſts ; aad therefore the defendant may take ad- 
vantage of the plaintiff's ſuing in direct oppoſition to the ſta- 
tute, or the Court may ſtay the proceedings, in ary ſtage of the 
cauſe. In Petrie v. White (a), the Court granted ſuch an ap- 
plication as this, even after verdict. The Sth ſeQion, which 
is relied on, does not ſay that the defendant fhall not take advan- 
tage of the act except by pleading ; for it only enacts, ** that he 
may plead generally, Cc.“ leaving it in his option to do ſo or 
not. He may therefore have the benefit of the ſtatute either 
by pleading, by nonſuiting the plaintiff at the trial, or by ap- 
plication to the court at any time before judgment. But, ac- 
cording to the plaintiff 's conſtruction, the 21ſt ſection would 
be nugatory, and the defendant would not even be entitled to 
obtain a nonſuit at the trial. 

Lord Kenyon, C. J.—It has On aid in bd of this 
rule that, unleſs we interfere in this. ſtage of the proceedings, 
the 21ſt ſection of the act will be rendered nugatory: but that 
is by no means the caſe; for the defendant might have pleaded 
the ſtatute; or perhaps if the objection had been made at the 
trial, the plaintiff would have been nonſuited. But there are 
many caſes where, if the party omit to take the benefit of an 
objection, which he is entitled to take in any particular ſtage 
of the cauſe, he cannot take advantage of it afterwards. As 
in the inſtance of actions brought in an inferior court, where 


the cauſe of action muſt be proved to have arifen within its | 


Juriſdiction ; if the defendant make an objection on the trial 
for the want of ſuch proof, he is entitled to a verdict, or to 
infiſt that the plaintiff ſhall be nonſuited : but if no ſuch ob- 
jection be made, and the cauſe of action be laid in. the declara- 
ration to ariſe within the juriſdiction, he cannot, after verdict 
againſt him, take advantage of it's not having been proved, either 
by a falſe judgment, or a writ of error, becauſe the defect does 
not appear on the record. In the caſe of Petrie v. White, the 
court granted a rule to ſtay the proceedings, becauſe: the defen- 
dant had no other remedy: but here the act of parliament: has 
directed the manner in which the defencant was entitled to take 
advantage of it. The argument, that under the ſtatute of GI 
iter a plaintiff is entitled to coſts, where he recovers dama- 
ges, in * n W ee of them by fore aces 
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1-89. act, is unanſwerable, Different acts of parliament have pro- 
— {ſcribed different modes by which a plaintiff may be deprived of 
Tariot- coſts ;. ſome by a ſuggeſtion on the roll; others by a certificate 
Bran. from the judge; and others by plea, The ftatute in queſtion. 
has preſcribed the latter mode; and as the defendant has not 
choſen to avail himſelf of that, his application is now too late. 
Per Curiam, | | 


Rule diſcharged. 


Wed 's . | 
2 B r * 82 and Others againſt LawRENCE. 


— p ON a rule to ſhew cauſe why there ſhould not be 
' maintained a new trial, in a cauſe tried before Buller, J. at the laſt 


by fever  affizes in Cornwall; the learned judge reported that this was 


partners for 


goods fold by an action for goods ſold and delivered, brought by four part- 
living in ners, plaintiffs, three of whom lived in England. and the other 
— 1 my in Guernſey. The defendant, who lived in Carnwall, ſent an 
im in a par- order for ſome brandy to the partner living in Guern/ey, which 


— 2 he directed to be delivered to one Yoog, the captain of a ſmug- 


— hg gling veſſel. Some of it was delivered at Guernſey, other part 
though the of it at ſea, It was all put, by the partner at Guernſey, into 
aer, who half ankers, and ready flung for the purpoſe of ſmuggling : but 


ners, who 

reſided in 5t was to de brought into England at the riſk of the deſen- 
knewnothing dant. The contract was made, and the goods delivered, with- 
2 ng out the privity or perſonal participation of the three partners 

roy by reſiding in England, Two objections were made at the trial 8) 
this country, dy the defendant's counſel ; iſt, That HYWoag's hande writing, ac 


mace in con. knowledging the receipt of the goods, was not ſufficient to 


travention of 


= _ charge the defendant, but that Weed bimiſelf ought to have 
be conſidered been called: but as it was eſtabliſhed that I vd was the defen- 


be conſidered 


Night as it ll dant's agent for this purpoſe, the goods being directed to be 
the partners delivered to him, Mr. Juſtice Buller thought that any acknows 
. ledgment under bis hand was evidence againſt his principal, 

Where an as much as if it had been an acknowledgment in the hand- 


agent is em- 


puojed to writing of the defendant himſelf, 2dly, It was objected that 
uy 8990 the plaintiffs could not recover, becauſe it appeared by their 


his acknow- 


ledgmentof own ſhewipg that the goods were intended to be ſmuggled 
ceived them into Exg land, of the laws of which, they, as ſubjecis of the 


is evi- xd. Crown of Great Britain, were bound to take notice, and that 


—— t the one of them had actually aſſiſted in the very act of ſmuggling : 
Ayer. . 2 and 
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and the learned Judge, being of that opinion, nonſuited the 
plaintiff. 

Lawrence Serjeant, againſt the rule, was ſtopped by the 
Court. oe 


Gibbs, contra, admitted that the queſtion muſt be canſidered 
as if all the plaintiffs lived in Exgland, but contended that 


they were entitled to recover the value of the goods, becauſe 


the contract of ſale, and the delivery of the goods, were com- 
_ pleted at Guernſey, where ſuch a contract was not illegal: and 
the goods being afterwards ſmuggled into England will not 
defeat the plaintiffs right, which accrued on the delivery of 
them, as they were not concerned in the ſubſequent a& of 
ſmuggling; even though they knew at the time that the defendant 
intended it. The caſe of Ho/man v. Jobnſon (a), expteſoly de- 
cides this point, which was fully diſcuſſed both at the bar 
and on the bench: and that caſe has been acted upon as law 
ever fince. Now that cannot be diſtinguiſhed from the preſent 
caſe upon any of the principles on which it was decided. In 
both, the contract was completed abroad, and the vendor knew 
that the goods were to be ſmuggled into England (b), But 
even ſuppoſing that a contract for the ſale of goods was made 
in England, and the deliyery of the goods here; there is no 


authority to ſhew that the vendor cannot recqver the price, og 


account of any illegal uſe which the vendee may afterwards 
make of them; and yet innumerable inſtances muſt have oc- 
curred, wherein ſuch a defence might have been ſet up in point 
of fact. If the ſum which the vendor was to receiye depended 
on the ſubſequent illegal act, or if the vendee, by his contraQ, 
were obliged to make an illegal uſe of the goods, that might 
make a difference. But here the contract was completed before 
any illegal uſe was made of the goods. On the contrary there 
are analagous caſes in which it has been held that the original 
contract is not affeaed by the ſubſequent uſe made of the 
thing contraQed for, if jt be optional in the party to apply it 
afterwards to what purpoſe he pleaſes, As if one lend money 
to another to game with, although gaming be illegal, yet it 
bath been held that fuch money may be recovered by the lender, 


(a) Corp. 341. dent at Dirt; For one of them is 

(4) It ſhould ſeem from the manner in | tated to be en at, the other a native 
which the caſe of Heluan and another v. | of, D:akir&. but no Rirefs is laid on that 
J obn/ſonis re p orted that creof the plaintiffs | circumſtance. 
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although it be lent at the time and place of play. Robinſon v. 
Bland, 2 Burr. 1077. For the ſtatute 9 Ann. c. 14. . 1. only 


annuls the ſecurity, and not the contract. So in the caſe of 
Petrie v. Hannay (a), it was objected that, as the plaintiifs 


"dow of the illegality of the tran ſaction, they ought not to reco- 
ver; but the Court thought that did not affect the contract, 


with reſpect to the rights of the party who advanced the money 
by the direction of the defendant, In no inſtances have ob- 
jections of this ſort prevailed, unleſs where the plaintiffs were 
themſelves parties to the illegal act, which cannot be ſaid to be 
the caſe here; for before the goods were attempted to be 
ſmuggled into England, the contract of ſale was AY com- 
Fred. 

Lord Kenyon, C. J.—If the deciſion of this 5 had the 
leaſt tendency to overturn that of Holmen v. Jobnſon, I ſhould 


certainly pauſe a little, before I gave any opinion, which might 


ſhake it. But I with to leave the authority of that. caſe un- 


.queſtioned, becauſe I approve of it. To the cafe of Robinſon 


and Bland I allo give my aſſent. The former of thoſe caſes was 
on a contract entered into by foreigners, bound by no allegiance to 


this country: and the latter was a contract made in France, which, 


being warranted both by the laws of that country and this, was 
carried into execution here. But in this caſe it is admitted, 
and the plaintifts' counſel was obliged to make the admiſſion, 
that this muſt be conſidered as a contract made in England. 
But it has been infiſted that no adjudged caſe is to be found, in 
which it bas been determined that perſons, ſtanding .in the 
fituation of theſe plaintiffs, ſhall not recover. But ſimilar caſes 
Have frequently occurred at ni prius; and the reaſon why no 
ſolemn deciſions are to be met with on the ſubject is, becauſe the 
niſi prius determinations were thought too clear to be queſtioned. 
Where a contract is made for ſmuggled goods, a party cannot 


come into a court of juſtice to recover on it. A perſon ſuing in 


a court of Jaw, muſt diſcloſe a fair tranſaction; and it muſt 
not appear, from his own ſhewing at leaſt, that he has infringed 
the laws of his country. Now here three of the plaintiffs lived 
in England; and it is clear that they knew either i perſonally, or 
(which is the ſame) by their agent, the other partner living at 
Guernſey, that the contract, which they had entered into, was 


made in direct contravention of the laws of their country; for 


the goods came under more than ſuſpicious circumflances, fince 


w.. 


(a) Ante 418. | 
they 
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they were ſent in ſlings and half ankers, ready for ſmuggling : 
and it requires much argument to convince me that a contract 
thus made can be carried into execution in England. There is 
no dictum in favour of the plaintiffs' right of action; and the 
whole ſtring of caſes by analogy is againſt it. Therefore I am 
of opinion that the non-ſuit ought to ſtand. | 

ASHHURST, J.—I form my opinion on this circumſtance, 
that three of the plaintiffs lived in England; and therefore though 
the partner, with whom the contract was made, lived abroad, 
this caſe muſt be conſidered in the fame light as if all the part- 
ners lived here. It is not neceſſary to determine whether a 
perſon, who ſells goods in England, which are afterwards to be 
applied to an illegal purpoſe, can recover the price of them 
here, For in this caſe the goods were ſold and delivered, not 
in England, but in Guernſey, and packed too in ſach a manner as 
to ſhew that they were intended for the purpoſe of ſmuggling. 
The plaintiffs were agents to the very a& of ſmuggling ; they 
were participes criminis, and therefore cannot avail themſelves 
of the laws of this country in order to enforce a contract made 
in direct oppoſition to them, 

BULLER, J.— This caſe muſt be conſidered as if it were a 
contract made between the plaintiffs and the defendant, all 
reliding in this country, for the delivery of goods in Guernſey, 
for the purpoſe of ſmuggling them into England. And I uſe 
the latter expreſſion becauſe it is clear, from the manner in 
which they were packed at the time when they were delivered, 
that they were intended to be ſmuggled: that was the act of 
the plaintiffs. And I cannot fay in a court of juſtice that the 
plaintiffs, ſo offending againſt the law of the land, ſhall be per- 
mitted to recover on ſuch a contract. None of the cafes cited 
apply to the preſent. That of Holman v. fobnſon went on the 
ground of the plaintiffs being foreigners, which materially 
diſtinguiſhes it from this; becauſe the ſubjects of one country 
reſiding there are not bound to take notice of the revenue laws 
of any other, That maxim has been long fince adopted here, 
and recognized by Lord Mansfeld in Ho!man and Johnſon. But 
this is the caſe of one of the king's ſubjects making a contract 
directly againſt the ſtatute laws of this country. Neither has the 
caſe of Petrie v. Hannay any relation to the prelent : here the 
contract, on which the action is founded, is illegal; which was 
not ſo there. And in order to make this cate like that, it is 
neceſſary to ſhew that theſe plaintiffs were not concerned in the 

Vol. III. 6 3 original 
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original tranſaction, but afterwards paid money for the ule of 
the defendant, which they wiſhed to recover back; for there 
the money was paid to a perſon, who was not a partner in 
the original tranſaction; and the action was founded on the 
ſubſequent contract, and not on the ſtock- jobbing tranſaCtion. 

GROsE, J. of the ſame opinion. 

Mr. J. BULLER then ſaid that another objection had been 
made at the trial, that the plaintiffs ought not to be nonſuited, 
and that it ſhould have been left to the jury to conſider whether 
the plaintiffs knew the goods were to be ſmuggled : but that 
he had been of opinion that, as the counſel on both ſides bad 
fully argued the queſtion of law on the admiſſion of facts, the 
plaintiffs ought not to be at liberty to go to the jury on the 
ſame facts, when they found his opinion againſt them in point 


of law; to which The Court aſſented. 
Rule diſcharged. 


SOUTHALL againſ} LEADBETTER. 


FF HIS was an action in replevin; and the defendant avowed 
as bailiff of J. Winter, for ;0/., for a quarter's rent of a 
houſe in Shugg Lane. 
At the trial before Lord Kenyon the jury found a verdict for 
the plaintiff, ſubject to the opinion of the Court on the following 
caſe; in order to try the lingle queſtion whether Lygow, the 


| aſſignee of the leaſe of the houſe, for which the rent was claimed 


to be due, or Winter, was to pay the moiety of the expence of 
rebuilding a party wall between that houſe and an adjoining 
one. Winter is the landlord of the premiſes in queſtion, and is 
ſeiſed in fee thereof, Lygow is occupier of part (a) of the 
premiſes, and is the aſiignee of a leaſe thereof granted by Min- 
ter to one Fouljton deceaſed for twenty-one years, dated the 3d 
July 1786; by which leaſe, (reciting an agreement in writing 
dated tie 14th Octeber 1704 between Minter and Fouſſlon, that 


was held not to be liable to pay the expence of a party-wall, either by the proviſions of the ſtatute or the 
covenant : but that charge mui in ſuch caie de borne by the original laadicrd, —The tat. 14 Gee. z. 
c. 78. J. 41. intended to throw that burden cn perſons to vom long leaſes had been granted with a view 
to an improvement of the c ate, and who afterwards underlet at a conũderable encreaje of re. A leſſee of 
ſuch a term, who aiterwards eld the leaje for a ſum in gras, Would alſo be liable with.a this ati ; Ie. 


(a) Ir was not ſtated in the caſe that Southall | deſeCs both in the pleadings and in the caſe 
was the occupicz of the other part: but it ſeems | rcivrved ; but the parties agreed not to take 
as if he muſt have been the occupier, as un- 
der tenant t J. geb, otherwiſe he could not 
have been the plaintiff. There were ſeveral | 


any advantage of them, bet to try the rel 
queition, 


—— — 


the 
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the latter ſhould repair the meſſuage and premiſes therein men- 
tioned, according to the particulars aſcertained by a ſurveyor, 
and that he would on or before the 24th June 1785, at his own 
colts and charges, put the ſaid meſſuages Cc. into good and 
ſufficient repair; on finiſhing which, Winter would make 
a leaſe thereof to Foulflon, to commence from Midſummer 
day then laſt, for twenty-one years, under the rent of a pepper- 
corn for the firit half year of the term, and under the clear 
yearly rent of 120/. for the remainder of the term; and alſo re- 
citing that Foulſtion in purſuance of that agreement had repaired 
&c.;) Winter demiſed the premiſes to Fou/ton, his executors, ad- 
minittrators, and aſſigns, according to that agreement. The leaſe 
alſo contained a covenant by Foulſton to pay, from time to time, 
and at all times, during the term, the /and-tax and all other 
* taxes, rates, aſſeſſments, and impofitions, whatever, already 
laid, aſſeſſed, or- impoſed upon the ſaid premiſes, - or any part 
thereof, or upon the ſaid 7% Winter his heirs or aſſigns, in 
* reſpect thereof, by authority of parliament, or otherwiſe hou- 
ſoever. The caſe then ſtated that Fou/on laid out and expend- 
ed in the repairs of the premiſes 150/, And that though the con- 
ſideration ſtated in the aſſignment to Lygow appears to be only 
$5. yet that the ſum actually paid as the conſideration (a) for it was 
160/. The old wall was condemned in the year 1788; and the 


preſent party-wall was built according to the terms of the act 


of parliament. LZygow has paid for a moiety of the party-wall, 
the bills for which exceed the quarter's rent for which the di- 
ſtreſs was made: thoſe bills were tendered to JYVinter before the 
diſtreſs, but he refuſed to allow them. The premiſes in queſ- 
tion were previous to the commencement of the preſent leaſe 
let by Winter at a rent of 110/. per annum, out of which he 
allowed to the tenant the land- tax. 

Mood, for the plaintiff, contended that Winter was liable to 
pay the expence of the party-wall, and that the plaintiff was en- 
titled by the 14 Geo. 3. c. 78. / 41. to deduct it out of the rent. 
By that ſtatute this onzs is thrown on the owner of the improved 
rent; but that improved rent is uſed in contradiſtinction to 
ground-rent and rack-rent., In the preſent cafe there is only 
one rent; to which //inter is entitled. And as he granted this 
leaſe at rack-rent, reſerving the belt price which he could pro- 
cure for it at the time (ſince he advanced 10/7: fer annum on the 
Former rent,) beſides the land-tax, which he allowed to the for- 


(a) Jid. R. v. S amm un⁰,ᷓ , de. 
Mer 
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1789. mer leſſre), he is liable to bear this expence, Foulfon, the ori- 
> ginal leſſee, cannot be conſidered as the owner of the improved 
SournarL rent under the ſtatute from the circumſtance of his having re- 
I #Y _ ceived 1601. from Lygow as the conſideration of the aſſignment; 
ons for he laid out a confiderable ſum of money in repairs when he 
firſt entered upon the premiſes, and he covenanted to pay a rent 
which appears to have been the full value of them. The Le- 
giflature only intended that thoſe leſſees, to whom building 
leaſes are granted on ſmall ground rents, and who afterwards 
underlet at a great encreaſe of rent, ſhould be ſubjected to this 
expence. But this is fimply the caſe of Tandlord and tenant 
at rack rent; and it cannot be collected from any part of the 
caſe that Lygow is the owner of any improved rent, in which 
character only he can be made liable under this act of parlia- 
ment. And it would be extremely hard on a tenant for only 
twenty-one years to compel him to pay the expence of building a 
party-wall, of which the landlord is to reap the advantage. 
Baldwin for the defendant. It was the intention of the Le- 
giſlature that the original Jandlord ſhould not be called on to 
bear this expence in any caſe, where the tenant made any im- 
provement on the eſtate, and received any advantage from it. 
Now it is ftated in the caſe, that the eſtate has been improved 
by the firit tenant laying out a large ſum of money on it, and 
afterwards aſſigning the leaſe for 160/.: and whether ſuch a 
tenant is reimburſed by receiving a groſs ſum, or by an encreaſe 
of rent, he is equally liable under this act of parliament, Other- 
wiſe that proviſion of the act would be entirely evaded ; for then 
the firſt leſſee would not let the eſtate at an improved rent, but = ) 
would fell the term abſolutely for a ſum equivalent to the im- 
provement. This leaſe is undoubtedly more beneficial now than it 
was at firſt; and the improvement was in the contemplation of 
the parties at the time of granting the leaſe. But however the 
general queſtion may be determined, the parties in this caſe are 
concluded by the covenant in the leaſe ; by which the tenant is 
to pay the land- tax, and all other taxes, rates, aſſeſiments, and 
impoſitions whatever &c : now the expence in queltion is an im- 
poſition. And it appears by this covenant that great caution 
was taken by the Jandlord to prevent any extraordinary expence 
being thrown on him. 
Wood, in reply, was ſtopped by the Court. 
Lord KMT ON, Ch, J.— The improved rent mentioned in this 


act of parliament ſtands contradiſtinguiſhed from ſome other rent, 
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but here no other rent was reſerved but that at the granting of 
the leaſe. But it is ſaid that the leſſee received from his aſ- 
ſignee a ſum in groſs, as the conſideration for the. purchaſe, 
which is equivalent to an improved rent: if indeed a large ſum 
were paid for the purchaſe of a leaſe, though no improved rent 
were reſerved to the original lefſee, I think he would be liable 
to pay this expence within the act of parliament. But that is 
not the preſent caſe. For when Winter granted this leaſe, he 
reſerved the belt rent which could be procured for it at that time, 
ſince this rent exceeds the rent formerly reſerved by 10/. per 
annum, and the whole of the land-tax ; and the caſe ought not 
to be varied by the circumſtance of the eſtate's gradually en- 
creaſing in a ſmall degree. Where the parties contract for a 
leaſe at rack-rent, the landlord is the perſon, who ought to 
bear the expence of the party-wall. Then it was contended 
that the full rent was not reſerved originally, becauſe it was 


ſtipulated that the tenant ſhould lay out a conſiderable ſum of 


money in improving the eſtate : but it mult alſo be remembered 
that in conſideration of that the leſſee was to pay no rent for the 
firſt half year; which might have been conſidered at the time as 
commenſurate with the ſum to be laid out in the repairs. Nei— 
ther is the leflee concluded by the covenant to pay the taxes, 
aſſeſſments, impoſitions Sc. for that only extends to the land- 
tax, and all other taxes ejuſ/dem generis but this is not a tax. 
Therefore the plaintiff in replevin is intitled to judgment, becauſe 
he has over-paid the rent diſtrained for. 

ASHHURST, ].—T he Legiſlature intended to throw this bur- 
den on the leſſces of building leaſes, by whom the value of the 
eilates is conſiderably improved, and who afterwards make un- 
der leafes, reſerving improved rents. But here it does not ap- 
pear that any greater rent was reſerved to the firſt leflee than 
there was at the time of granting the leaſe. 

BULLER, J.— The caſe which the Legiſlature had in view 
was where a {mall ſum is reſerved, 2s a ground tent, on a long 
building leaſe ; and the leſſce, in conſequence of the 1M prove- 
ment, under-lets reſerving an improved rent, But here the 
plaintiff and defendant ſtand in the relation of landlord and 
tenant; and in Crone v. Greenwell (a) Lord Mansfield faid, a 
the parties ſtood in the relation of landlord and tenant, the for- 
mer was liable under this act of parliament to pay this expence, 

GROSRE, J. lt does not appear to me that the ſtatute is merely 
confined to building leaſes ; the words of the act are fo framed 

(a) M. 24 Geo. 3. J. R. 
Vol. III. 6 C as 
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CASES IN MICHAELMAS TERM 
as to comprehend other caſes. The ſtatute ſays that the owner 
of the improved rent ſhall pay: but in this cafe there 1s only 
one rent reſerved, and that is payable to Winter ; he therefore is 
liable to pay this expence. 


Peſtea to the plaintiff, 


GOOD RIGHT on the Demiſe of HALL againſt 
RICHARDSON. | 


LL, JECTMENT for a meſſuage and ſome copyhold premiſes 

ſituated at Weybridge, in the county of Surry. At the 
trial before the Lord Chief Baron a verdict was found for the 
leſſor of the plaintiff ſubje& to the opinion of this Court on the 
following caſe ; 


William Child being ſeiſed in fee of the premiſes in queſtion 
on the 28th October 1785 demiſed the ſame to one James Moſt, 
from whom the defendant derived title, “at the yearly rent of 
10. payable half yearly for and during the full end and term 
* of 3, 6, or 9 years from the feaſt day of St. Thomas the 
«© Apolile, next enſuing from the date thereof, and to be fully 
* complete and ended on the ſaid feaſt day of St. Thomas the 
« Apotlle, which ſhall be determinable in the years 1788, 1791, 
1794; in which was a covenant by the tenant to repair during 
the term or terms thereby granted. On the 13th June 1786 
William Child ſurrendered the premiſes in queſtion to the leſſor 
of the plaintiff, who on the 28th May 1787 was admitted there- 
to. On the 13th December 1788 the leſſor of the plaintiff ſerved 
the defendant with notice to quit on or before the feaſt day of 
St. Thomas the Apoſtle enſuing. 


Garrow for the plaintiff. By the terms of this demiſe a term 
for only three years certain was granted ; and conſequently the 
notice given is ſufficient to entitle the leſſor of the plaintiff to 
recover, Three ingredients are neceflary to the exiſtence of 
every term; certainty as to it's commencement, as to it's con- 
tinuation, and as to it's determination. Plozod. 272. Now 
though this leaſe was good for the firſt three years, (as was 
held in Ferguſon v. Corniſh (a), where, on a leaſe for 7, 14, 
or 21 years, Lord Mansfield ſaid “ it was undoubtedly a good 
leaſe for ſeyen years”); yet it is void as to the reſt for the un- 


(a) 2 Burr, 1034. 
certain ty; 
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certainty; for it is the ſame as if it had been for three years, or 
fix years, or nine years. And in Ferguſon v. Corniſh, Lord 
Mansfield, after ſaying it was a good leaſe for ſeven years, added 
© whatever may be the validity of it as to the other two even- 
* tual terms, of fourteen and twenty-one years; by which he 
ſeems to have hinted a ſtrong opinion that it was bad for the 
remainder, If this had been a leaſe for three years, and fo from 
three years to three years during the life of J. S., it would have 
been a good leaſe for fix years, for during fix years there is cer- 
tainty; but void as for the remainder, becauſe it is uncertain 
how many more years J. S. may live. Plowd. 273. 1 Inft. 45. 
b. And this is not like a demiſe for nine years, determinable 
at three or fix, becauſe that is a certain leaſe for nine years at its 
commencement, unleſs either of the parties ſhould determine it 
at one or other of thoſe periods. But here it is uncertain at firſt, 
whether the demiſe is for three, or fix, or nine, years. 
Marryat, for the defendant, was ſtopped by the Court. 


Lord KEN VON, C. J.— There is no doubt of what Lord 
Mangſield's opinion would have been in Ferguſon v. Corniſh, as 
to the validity of the leaſe, beyond the firſt ſeven years (a). 
In theſe caſes the intention of the parties ought to prevail, if 
it be not contrary to law, It is true that there muſt be a cer- 
tainty in the leaſe as to the commencement and duration of the 
term: but that certainty need not be aſcertained at the time; 
for if in the fluxion of time a day will arrive, which will make 
it certain, that is ſufficient. As if a leaſe be granted for 21 
years after three lives in being; though it is uncertain at firſt 
when that term will commence, becauſe thoſe lives are in being, 
yet when they die it is reduced to a certainty ; and id certum eſt 
quod certum reddi poteft : and ſuch terms are frequently created 
for railing portions for younger children. Now in this caſe it 
is impoſſible to form any doubt reſpecting the intention of theſe 
parties, It was intended that this leaſe ſhould take effect for 
three years, at all events; and that it ſhould be in the election 
of either of the parties to put an end to it at that time, or at 
the end of ſix years, giving reaſonable notice to the other, It 
is like a leaſe for a year, and ſo from year to year; where, if the 


(a) His Lordſhip favoured us with his | ** rent. It was at leaſt a leaſe for ſeven 
own note of that caſe; in which Lord Mans- | years; then if he continues, it is for four- 
field ſaid, “The defendant was certainly in | teen years; if at the end of that time he 
* poſleflion, and ſhall as certainly pay the J fill continues, it is for twenty one years.” 


2 leſſee 
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leſſee wiſh to determine it at the end of the year, he muſt give 
— reaſonable notice to the other party. And though here either 
of the parties might have determined the leaſe at the expira- 


aan tion of the firſt three years, yet when the time elapſed, at 
frengn?” which notice ought to have been given for that purpoſe, the 


1789. 
Goo R icur 


SIN, 
leaſe could not be determined till the end of the next three 


years. Conſequently the leſſor of the plaintiff is not entitled to 
recover. 

ASHHURST, J.—AIl that is required is either that the term 
ſhould be certain in itſelf, or reducible to a certainty. Now 
that is the caſe here; for it is for three, fix, or nine, years, as 
the caſe may happen ; the parties having agreed that it ſhould 
be determinable in the years 1788, 1:91, 1794. It is 
therefore a leaſe for three years certain, or for fix, or nine, years, 
unleſs the parties determine it ſooner, 

BurLER, J.— This is a leaſe for nine years, determinable by 
either of the parties at the end of the firſt three or ſix years; 
for it is ſtated in the caſe that it is determinable in the years 
1788, 1791, 1794. But if it were not determined at either 
of thoſe periods, the party firit giving reaſonable notice, it was 


to continue for the nine years. 
GRose, J.— Of the ſame opinion. 


-Pctea to the defendant, 


Ellis and Others againf HunT and alſo againſ} 
Dawzs and Others, ' Aſſignees of Mook x, a 


Friday, 
— HY Bankrupt. 


Gd £ 6 ROVER for a quantity of files. At the trial before 


; fion- : - 
CS Lord Kenyon, at Weſtminfler, a verdict was taken for the 


2 _ plaintiffs, ſubject to the opinion of the Court on the ſollow— 
— Jog ing caſe, On the 3fſt of Ocfober 1788, Moore, the bankrupt, 


hi Fr - | 0 . a 2 2 
denden, Ordered the goods in queſtion from the plaintiffs, who are ma— 


inn, where nufacturers at Sheffield; and on the 14th of November follow- 
i and ing they were ſent by Royle's waggon, directed to the bankrupt 


rived, and 


put his mark 
on them, but did not take them away, becauſe they had been attached there by a creditor of the 


bankrupt; the confignor could not afterwards ſtop them, becauſe they were not then i tran/its. It is not ne- 
ceſſary, in order to deveſt the conſignor's right to ſtop in ?ra»fitr, that the goods ſhould have been taken 


* 


by the very hands of the conſignee himſelf, 
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an London; the waggon being overloaded, the caſk was taken 
-out at Stamford, in its way to town, and put into the defendant 


Hunt's waggon, which brought it to the Caſtle and Falcon inn, 


in London, on the 22d of November 1788, The plaintiffs 
drew a bill on the bankrupt for part of the value of the goods, 
which bill was never paid. The caſk and files were, on their 
arrival in town, immediately attached by Meſſts. Fenton and 
Company, creditors of the bankrupt, by proceſs of foreign 
attachment iſſued out of the Mayor's Court of London; the 
.caſk remained at the inn, charged with ſuch attachment, fo 
far as the ſame could charge it. On the 15th of November a 
docquet was ſtruck againſt Moore; and on the 18th a com- 
miſſion of bankrupt iflued againſt him, on which he was de- 


clared a bankrupt, and the other defendants were choſen his 


aſſignees. On the 24th of November a proviſional aſſignment 
was executed by the commithoners to John Wells, the meſſenger 
under the commiſſion, who on the ſame day demanded 
the goods in queſtion from the defendant Hunt the carrier, and 
put his mark upon the caſk, but did not. take the goods away. 
On the 28th of November the plaintiffs wrote a letter to the 
agent of Royle's waggon, ditecting him, in caſe the goods were 
not delivered, to keep them in his warehouſe, as they had heard 
that Moore was become a bankrupt, On the 13th of December 
the plaintiffs demanded the caſk and files of Mott, the maſter 
of the Caſtle and Falcon, and offered to pay the carriage and 
to indemnify him, which Mott refuſed ; and upon the attach- 
ment being withdrawn, he delivered up the goods to the defen- 
dants, the aſſignees, of whom they have ſince been demanded; 
but they have refuſed to deliver them up. 

Wood for the plaintiffs, The general rule is now clearly 


eſtabliſhed that the conſignor of gools may, in caſe of the in- 


ſolvency of the conſignee, ſtop them at any time before they 
get into his actual poſſeſſion, Upon that principle the plaintiff 
was entitled to ſtop them in this inſtance, they being till in 
tranſitu, while they were in the cuſtody of the carrier or his 


agent. In Snee v. Preſcot (a) Lord Hardwicke ſaid that“ if 


goods were delivered to a carrier to be conveyed to A., and 
while the carrier was upon the road, and before actual delivery 
to A. by the carrier, the conſignor hears that A. his conſignee 
is likely to become a bankrupt, or is actually one, and counter- 


(a) 1 Ath. 248. 
Vol. III. 6 D mands 
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1789. mands the delivery, and gets them back into his own poſſcſſion 
— again, trover will not lie by the aſſignees of A.; becauſe the 
Eris goods, while they were in tranſitu, might be ſo countermanded,” 
N Now here the letter was a ſufficient countermand of the deli— 
livery, and was equivalent to a repoſſeſſion of the property 
by him. The very bankruptcy itſelf was a countermand. In the caſe 
of Stokes v. La Riviere (a) one Dubern, living at Liſle in Flanders, 
ſent an order tothe plaintiffs for goods to be conſigned to him: they 
were accordingly ſent by the particular conveyance, mentioned in 
the inſtructions, by the way of Offend; at which place, before 
they got to Dubern, they were attached by the defendant for a 
debt due to him from Dubern; but not till after the plaintiff 
hearing of the inſolvency of Dubern had countermanded the 
delivery: Lord Mansfeld held that the conſtructive poſſeſſion of 
the conſignee, to whole ſpecial agent the goods had been delivered 
in London, for the purpoſe of being tranſmitted to him, was not 
to be regarded; but there muſt be an ana! delivery to the con- 
fignee bimſelf. So here, the goods being attached while they 
were in tranſitu, and before the vendee had actually taken poſ- 
ſeſſion, it was competent to the plaintiffs to countermand the de- 
livery in the event which happened. And certainly they muſt 
be conſidered in #ranfitu till they arrive at the ultimate place of 
their deſtination, which was not the caſe here. The caſe of 
Hunter and others, aiſignees of Blanchard and Lewis, v. Beal 
(6) is ſtill ſtronger to ſhew the neceſſity of an actual poſſeſſion 
by the bankrupt, in contradiſtinction to a conſtructive poſſeſſion 
by the intervention of an agent. That was an action of trover 
for a bale of cloth, which was ſent by Meſſrs. Steers and Co. of 
Wakefield to the defendant, who was an inn-keeper, directed 
for the bankrupts; to whom the defendant's book-keeper gave 
notice that a bale was arrived for them: and Steers and Co. 
at the ſame time ſent them a bill of parcels, by the poſt, the 
receipt of which they acknowledged, and wrote word that they 
had placed the amount to the credit of Steers and Co, Fhe 
bankrupts gave orders to the defendant's book-keeper to fend 
the bale down to the Galley quay, in order to ſhip it on beerd + 
the Union, to be carried to Boſton. The defendant accordingly 
ſent the bale to the quay ; but, arriving too late to be ſhipped, 
it was ſent back to him. Within ten days. afterwards a clerk 


(a) Sittings after Mich, 1784, at Guild- (5) Sittings after Trix. 1785, at Guild. 
Ball, cor. Lord Mansfield. ball, cor. Lord Mangſicld. 


of 
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of the bankrupt went to the defendant's warehouſe, when 
the defendant aſked him what was to be done with the bale in 
queſtion, and was ordered to keep it in his cuſtody till another 
ſhip ſaiied, which would happen in a few days. The bankruptcy 
happened ſoon afterwards; and Meſſcs. Steers and Co. ſent 
word to the defendant not to let the bale out of his hands: ac- 
cordingly when the bankrupts applied for it, he refuſed to de- 
liver it up. Lcrd Mansfield was clearly of opinion that, 
though the goods might be legally delivered to the vendees for 
many purpoſes, yet as for this purpoſe there muſt be an abſo- 
lute and actual poſſeſſion by the bankrupts; or (as his Lord- 
ſhip expreſſed it,) they muſt have come to the corporal touch 
of the vendees; otherwiſe they may be flopped in tranfitu: a 
delivery to a third perſon, to convey to them, is not ſufficient. 
Again in Hunt and others, aſſignees of Bennet and Heaven, v. 
Ward (a) where goods had been ſent by orders from the vendee 
to a packer ; the packer was conſidered as a middle-man be- 
tween the vendor and vendee; and therefore the Court held 
that they might be (topped in tranſitu, on the bankruptcy of 
the vendee. Here the goods continued all the time in the hands 
of the carrier; againſt whom an action might have been brought 
in cale of a loſs; therefore the aſſignee's putting his mark on 
them could not diveſt the conſignor's right, under the autho- 
rity of the caſes cited: and after the plaintiff's countermand, 
the carrier held the poſſeſſion for him. Beſides which, the 
right of the ſeller to his goods, where he cannot receive pay- 
ment. for them, is grounded in conſcience, and therefore the 
Court will readily lean in ſupport of it; and no-inconvenience can 
ariſe in this caſe, as the goods are not mixed inthe general maſs 
of the bankrupt's property, ſo as not eaſily to be aſcertained. 

Baldwin, for the defendants, was ſtopped by the Court. 

Lord Kenyon, C. J.— If any caſe had been decided to the 
extent of the plaintiffs' argument, namely, that bankruptcy is 
of itſelf a countermand, the plaintiffs here would be entitled 
to recover : but that has never yet been decided. The doctrine 
of ſtopping goods in 7ran/itu is bottomed on the caſe of Snee v. 
Preſcot, where Lord Hardwicke eſtabliſhed a very wiſe rule, 
that the vendor might reſume the poſſeſſion of goods conſigned 
to the vendee before delivery, in caſe of the bankruptcy of the 
vendee : on this all the other caſes are founded. There have 
indeed been caſes, where nice diſtinctions have been taken on 


(a) On a motion for a new trial in this Court a few years ago, 
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the fact, whether the goods had or had not got into the poſſeſ- 


ſion of the vendee; but they all profeſs to go on the ground 


of the goods being in tranſitu, when they were ſtopped. As to 


the neceſſity of the goods coming to the ** corporal touch” 
of the bankrupt; that is merely a figurative expreſſion, and has 
never been literally adhered to. For there may be an actual 
delivery of the goods, without the bankrupt's ſeeing them; as 
a delivery of the key of the vendor's warchouſe to the pur- 
chaſer. In order to decide this caſe, it is material to attend to 
the dates; on the 24th of November the proviſional affign- 
ment was made to Wells, who on the ſame day demanded the 
goods in queſtion of the defendant Hunt, and put his mark on 
the caſe. Now it is ſaid that this ſhould have been done by 
the bankrupt himſelf : but by the aſſignment he was ſtripped 
of all his property, which was then veſted in the proviſional 
aſſignee. Therefore, if a corporal touch were neceſſary to de- 
feat the right of the vendors, it took place here. It is true that 


the proviſional aſſignee did not alter the fituation of the goods; 


but they were then arrived at the end of their deſtined journey, 
and depoſited in a place where they would have remained till 
the bankrupt could have carried them to a warehouſe of his 
own. All this happened on the 24th of November; and it was 


not until the 26th of that month that the vendor wrote to 


.countermand the delivery of the goods : but that was too late; 
for the goods were no longer in tranſitu; they were then in the 
poſſeſſion of the party to whom they were conſigned, or of thoſe 
who repreſented him, In caſes of this ſort we cannot but feel for 
the ſituation of the manufacturer; but it is ſuch as they are neceſ- 
ſarily ſubjec to from their mode of dealing: however the ſeverity 


of the caſe cannot induce us to break through the rule of law. 


A$SHHURST, J. — The leaning cf my mind would be in 
favour of the plaintiff; but the law will not allow him to be 
in a better ſituation than the reſt of the bankrupt's creditors. 


The general rule is that the conſignor has a right to ſtop the - 
goods, if he can, before they get into the actual poſſeſſion of 


the bankrupt. But here, before the plaintiffs thought of coun- 
termanding the goods in queſtion, the proviſional aſſignee, who 
then ſtood in the place of the bankrupt, had actually taken 
poſſeſſion of them, and put his mark on them. 
BULLER, J.—I am not diſpoſed to diſturb or to leſſen the 


authority of any of the caſes that have been decided on this 


ſubject: but none of them could juſtify the vendor i in this caſe 
in 
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in taking back the goods, In the former caſes the line has 
been preciſely drawn; and they all turn on the queſtion, whether 
or not there had been an aFual delivery to the bankrupt. It is 
of the utmoſt importance to adhere to that line; for if we break 
through it, we ſhall endanger the authority of the caſes that 
have been already decided, and ſhall fritter away the rule en- 
tirely. In one of the caſes cited Lord Mansfield took the dit- 
tinction between an dual, and a conſtructive, delivery to the 
vendee. There may be caſes where, as between the buyer and 
ſeller, if no bankruptcy or inſolvency happen, the goods are con- 
fidered in the poſſeſſion of the buyer the inſtant they go out 
of the poſſeſſion of the vendor; as if A. order goods from B. to 
be ſent by a particular carrier at his own ritk, the delivery to the 
carrier is a delivery to the vendee to every other purpoſe ; but 
ſtill, if he become a bankrupt before the carrier actually de- 
liver them to bim, I ſhould hold that the vendor might 
ſeize them; becauſe that is only a conſlructive de.tvery to 
the vendee: but an actual delivery is neceſſary to deveſt the 
vendor's right of ſtopping the goods in tranſitu. It is clear 
that bankruptcy itſelf does not put an end to the contract; 
and if not, the right of the vendor to ſeize goods in tran/itu is 
founded only on equitable principles. It is a right, with which 
he is indulged on principles of juſtice, originally eſtabliſhed in 
courts of equity, and ſince adopted in courts of law. But in 
order to avail himſelf of it, he muſt ſtop the goods before they 
get into the actual poſſeſſion of the vendee, But in this caſe 
there is the ſtrongeſt evidence of the conſignee's taking actual 
poſſeſſion of the goods by his aſſignee putting his mark on them. 
It was faid by the plaintiff's counſel that the carrier would have 
been liable in an ad ion by the vendor: but he would not have 
been liable in the character of carrier, for the goods had got to 
the end of their deſtined journey ; but he would have been liable 
only as a warehouſe-keeper, in reſpect of the recompence which 
he was to receive for warehouſe-room. But the inſtant the pro- 
viſional aſſignee put his mark on the goods, the warehouſe. man 
became the agent or ſervant to the bankrupt. 

GRoset, J.— The general rule is perfectly clear that the con- 
ſignor may ſeize the goods in tren/itu, in caſe of the infolvency 
of the confignee, before they actually reach him. The queition 
therefore here is whether, on the fats of this caſe, the goods 
were or were not in tranfitu when the plaintiffs wrote to counter- 
mand the delivery of them, Now it is ſtated as a fact that be- 
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fore this letter arrived the proviſional aſſignee had put his 
— mark upon the caſk; and this diſtinguiſhes it from the caſes 
ELLIS cited. When the goods were marked, they were delivered to- 
HoxT. the confignee as far as the citcumſtances of the caſe would per- 
mit; the aſſignee could not then take them away, becaule they 
were at that time under an attachment. After the mark was 
put on them, they were no longer in tranſitu; and conſequently 


the pleintiffs' right to ſeize them was deveſted. 
Poſtea to the defendants, 
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Fam, WR IGHr on the Demiſe of ANN BurgiLL, other- 
Nov. 20th, 4 _ | a 9 
wiſe WaLtis, and Mary BURRILL, otherwiſe 


Wallis, azainſf REMP. 


kn order to N this ejectment which was tried at the laſt York aſſiſes, a 

CERES I verdict was taken for the plaintif, ſubject to the opinion of 

th partes this Court on the following cale ; 

will confirae Samuel Burrill, who was ſeiſed in fee according to the cuſtom of ö 
1 the manor of Skp/ea of the eſtate in queſtion, on 1ſt of February 

*« and” as 1743 made a. voluntary ſurrender of it to the uſe of himſelf for 


w or life, and from and after his deceaſe to the uſe of Eligabeth his 


cop hold wife, during her widowhood ; and after his deceaſe, and upon 
premiſes as i 1 . app x 
in a will. the marriage of Elizabeth, then to the uſe and behoof of Milliam 


1 eee | Wallis, ſon of Elizabeth, for his natural life; and from and after 
; A his deccaſe to the uſe of the iſſue of his body lawfully to be begot- 
by Sar He aum, ten ; with a proviſo that in ca William Wallts ſhould die in the life- 
h; bo. SOA #: _— time of the ſurrenderor OR without iſſue of bis body, then and there- 
© at Fade ue. ufo all the ſurrendered premiſes ſhould go to the right heirs of 
If 2 the ſurrenderor for ever. V. Wallis was the natural fon of 
1 S. Burrill by E. Wallis, whom he afterwards married ; and he 
F 438 feu, and Elizabeth Burrill both died in the life-time of the ſurren— 
deror; William Wallis left iſſue, the leſſors of the plaintiff, who 
have been admitted tenants ; and he bequeathed the tuition and 
guardianſhip of the perſons and eſtates of the leſſors of the plain- 
tiff to his brother, F. Burrill, by will dated 25th April 1767, 
and died in the ſame year. S. Brill died the 3d of April 
1774. Jobn, who was the eldeſt legitimate fon of his father 
Samuel, was admitted tenant cf the premiſes, as heir to his fa- 
ther, on 15th May 1775; under whom the defendant claims as 


a purchaſer for a valuable conſideration, though with notice of 
2 | tho 
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the claim by Wallir's children, under the ſurrender in February 
1743, and he has been alfo admitted. 

Lowndes for the plaintiff, after obſerving that the ſurrender 
ought to be conſtrued fo as to effetuate the intention of the 
parties conſiſtently with the rules of law, contended that the 
limitation to the iſſue of the body of William Wallis was not 
defeated by the event which had happened, and cenſequently 
that the limitation over to the right heirs of the ſurrenderor 
Cid not take place. The queſtion is, whether the Court will 
conſtrue the contingency, on which the limitation over to the 
right heirs of the ſurrenderor is to take effect in the conjunc- 
tive or digjunctive. If this queſtion aroſe upon the words of 
a will, there is no doubt but the Court would conſtrue it the 
former, and read and inſtead of or, for the purpoſe of giving 
effect to the intention of the parties: and there is no difference 
in this reſpect between a ſurrender and a will; the fame con- 
ſtruction muſt prevail in both caſes, Now here it is clear that 
the intent of the party was to give an eſtate for life to his illegi- 
timate ſon, and after that an eſtate of freehold at leaſt to the 
iſſue of that ſon, whom it never could have been his intention 
to overlook in caſe his ſon ſhould die in his life-time. And if the 
Court do not conſirue the word or to mean and, it muſt be con- 
tended, either that the remainder over was to veſt in poſſeſſion 


immediately on the happening of the contingency, or not to 


veſt till after the determination of the firſt eſtate, If the former, 
the limitation over to the right heirs of the ſurrenderor would take 
effect during the life of the anceſtor, and defeat his life eſtate, 
which would be abſurd. If the latter, it is void, being a re- 
mainder depending on a condition precedent. Cogan v. Cogan, 
Cro. Eliz. 360. Plow. 24. 

Chambre, contra. This queſtion does not ariſe on the intention 
of a deviſor, but on the effect of a legal limitation in a ſurrender 
on which there is no doubt or ambiguity ; and in the eveat that 


has happened the eſtate limited to //i//iam Wallis and his iſſue 


never took effect at all. The words uſed in the ſurrender operate 
as a condition precedent, not only to the veſting of any eſtate in 
V. Wallis, but alſo in his iſſue. No eſtate could veſt in them, 


unleſs both the events happened, namely, the death 2 
Burrill, and the ſubſequent marriage of his widow. But the 


point, on which the defendant chiefly relies, is the condition im- 


poſed by the ſurrender “that if V. Mal is ſhould die in ihe 
life-time of the ſurtenderor, or without iſſue,” then the eſtate is 


limited 
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1789. limited over to the right heirs of the ſurrenderor, If either 
— of thoſe happened, either the death of V. Vallis in the life-time 
Wiiaur of the ſurcenderor, or his dying without iſſue, the eſtate was 
- vo to revert to the ſurrenderor. And here the firſt of thoſe events 
did happen; in conſequence of which the ſurrenderor is in of 
bis od ellate: and this gets rid of the abſurd conſequence ſup— 
poſed by the plaintiff's counſel. In the caſe of wills indeed the 
words or“ and “ and” have been converted into each other, 
| where it has been abſolutely neceſſary for the purpoſe of carrying 
into effect the clear manifeſt intention of the party, and where 
the not doing it would defeat ſome preceding eſtate, But \ 
here no preceding eſtate is created to which this proviſo is re- 
pugnant: the nature of the proviſo is not a diſtinct ſe- 
parate limitation of an eftate, but a qualification or limita- 
tion of an eſtate before given. It cfeates a contingency, with- 
out the happening of which the preceding eſtate could not 
veſt. There is a material diſtinction between this and the caſe 
ſof a will, where the contingency is to ariſe after the deviſor's | 
death: there the court will give effect to the intention againſt 1 
the literal conſtruction of the words, leſt the iſſue ſhould be 
deprived of all proviſion. But no ſuch conſequence would 
follow from conſtruing this ſurrender according to the words 
of it, becauſe the contingency muſt happen during the life of 
the ſurrenderor; and the effect of it is to teveſt the eſtate in 
himſelf, and to leave it to his own diſcretion, to make ſach 
proviſion for the iſſue of his ſon as he thought proper. Nei- 
ther can it be collected from any part of the ſurrender, that the 
ſurrendcror's intention is not fully expreſſed by the words which . 
he has uſed; upon which ground only even in the caſe of wills 
Have the Court ſubſtituted one word for another. And though 
this ſurrender cannot be conſidered as a voluntary conveyance, 
ſo as to make it fraudulent under the ſtatute of E!rzabeth, yet 
it is not entitled to the ſame favourable conſtruction as a con— 
veyance to a purchaſer for a valuable conſideration. 


Lowndes, in reply, was ſtopped by the Court, 
Lord Kenyon, C. ] —I lay out of my confideration the 


laſt circumſtance relied on by the defendant's counſel, namely, 
that the plaintiff claims under a voluntary ſurrender; for whe- 
ther the ſurrender were voluntary, or for a valuable conſidera- 
tion, it will, between theſe parties, have the ſame effect. The 
queſtions here are, what was the intention of the parties to the 
ſurrender ; whether they have expreſſed it in legal terms; and 
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if ſo, whether any rule of law will be violated in giving effect 
to it? There is no doubt but that a ſurrender is conſidered as 


a common law conveyance, and i is not entitled to the ſame fa- 
'vourable conſtruction. as a will, 
„ „ͤĩ»„4„GC sss — ms 


And therefore unleſs the ſur- 
renderor in this caſe has uſed the language which will confer a 
legal eſtate, it cannot be conferred. In deeds certain legal 
: phraſes muſt be uſed, in order to create certain eſtates; as the 

word “ heirs” to create a fee; and “ heirs of the body” to 

create an eſtate in tail, But beyond that I would ſay, with 

Lord Hardwicke, that there is no magic in particular words, 

further than as they ſhew the intention of the parties. Now 

here it is impoſſible to entertain any doubt: S. Burril ſurten- 

dered the eſtate to the uſe of himſelf for life, then to his wife 

during her widowhood ; en, that is, in caſe her eſtate for life 

is put an end to by doing this act, which he meant to guard 

againſt, to his ton V. Wallis for life, and after his deceaſe to 

the iſſue of his body. Therefore I cannot accede to what was 

ſaid by the defendant's counſel], that this was a contingent re- 

mainder in VW. Wallis; for it was veſted : though I cautiouſly 

avoid ſaying what the limitation to his iſſue is. The ſur- 

render then | proceeds 5 to Tote a proviſo, that, in caſe /. Wallis 

ſhould die in the life-time of the ſurrenderor, or without iflue 

of his body, the eſtate ſhould go to the right heirs of the ſur- 

renderor: and here the queſtion ariſes on the word * or.” 
Now there is no doubt on the intention of the parties: and 

where ſenſe requires it, there are many caſes to ſhew that we 

may conſtrue the word or into and, and and into or, 2 Str. 

1175. and 3 At. 390., in order to effectuate the intent of the 

parties. Here, therefore, in order to give effect to the intention 

of the ſurrenderor, we muſt ſay, that, when he uſed the word 

or, he meant and. And there is no caſe, in which any _ 
rence has been made, as to this point, between a will and a deed; 

when the Court are conſidering how the intention of the parties | 
can be effected. Then, without deciding what intereſt the 
leſſors of the plaintiff have, at all events they have a ſufficient 

title to maintain this ejectment. 

ASHHURST, J,—The intention of the ſurrenderor muſt pre- 
vail, unleſs it be contrary to any rule of law. We muſt col- 
lect the intention of the parties in deeds as well as in wills; 
to give effect to which the word or may in both caſes be equally 
.conſtrued into and. 
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limited over to the right heirs of the ſurrenderor. If either 
of thoſe happened, either the death of V. Vallis in the life-time 
of the ſurtenderor, or his dying without iſſue, the eſtate was 
to revert to the ſurrenderor. And here the firſt of thoſe events 
did happen; in conſequence of which the ſurrenderor is in of 
his od eſtate: and this gets rid of the abſurd conſequence ſup- 
poſed by the plaintiff's counſel. In the caſe of wills indeed the 


words “ or“ and ? and” have been converted into each other, 
| where it has been abſolutely neceſſary for the purpoſe of carrying 


into effect the clear manifeſt intention of the party, and where 
the not doing it would defeat ſome preceding eſtate. But 
here no preceding eſtate is created to which this proviſo is re- 
pugnant: the nature of the proviſo is not a diſtinct ſe— 
parate limitation of an eftate, but a qualification or limita- 
tion of an eſtate before given. It cteates a contingency, with- 
out the happening of which the preceding eſtate could not 
veſt. There is a material diſtinction between this and the caſe 


of a will, where the contingency is to ariſe after the deviſor's 
death: there the court will give effect to the intention againſt 


| 


the literal conſtruction of the words, left the iſſue ſhould be 


deprived of all proviſion. But no ſuch conſequence would 
follow from conſtruing this ſurrender according to the words 
of it, becauſe the contingency mutt happen during the life of 
the ſurrenderor; and the effect of it is to reveſt the eſtate in 
himſelf, and to leave it to his own diſcretion, to make ſach 
proviſion for the iſſue of his ſon as he thought proper. Nei— 
ther can it be collected from any part of the ſurrender, that the 
ſurrenderor's intention is not fully expreſſed by the words which 
he has uſed; upon which ground only even in the caſe of wills 
Have the Court ſubſtituted one word for another. And though 
this ſurrender cannot be conſidered as a voluntary conveyance, 
ſo as to make it fraudulent under the ſtatute of Elizabelb, yet 
it is not entitled to the ſame favourable conſtruction as a con- 
veyance to a purchaſer for a valuable conſideration. 


Lowndes, in reply, was ſtopped by the Court, 
Lord Kenyon, C. ] —I lay out of my confideration the 


laſt circumſtance relied on by the defendant's counſel, namely, 


that the plaintiff claims under a voluntary ſurrender; for whe- 
ther the ſurrender were voluntary, or for a valuable conſidera- 
tion, it will, between theſe parties, have the ſame effect. The 
queſtions here are, what was the intention of the parties to the 
ſurrender ; whether they have expreſſed it in legal terms; and 


if 
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if ſo, whether any rule of law will be violated in giving effect 1739. 
to it? There is no doubt but that a ſurrender is confidered as CO 
a common law conveyance, : and i is not entitled to the ſame fa- Wricnr 


— — 


yourable cor ſe conſtruction as a will. And therefore unleſs the ſur- 3 
renderor in this caſe has uſed the language which will confer a 
legal eſtate, it cannot be conferred. In deeds certain legal 
. phraſes muſt be uſed, in order to create certain eſtates; as the 
word “ heirs” to create a fee; and * heirs of the body” to 
create an eſtate in tail, But beyond that I would ſay, with 
Lord Hardwicke, that there is no magic in particular words, 
further than as they ſhew the intention of the parties. Now 
here it is impoſſible to entertain any doubt: S. Burril ſurten- 
dered the eſtate to the uſe of himſelf for life, then to his wife 
during her widowhood ; en, that is, in caſe her eſtate for life 
is put an end to by doing this act, which he meant to guard 
againſt, to his ton V. Wallis for life, and after his deceaſe to 
the iſſue of his body. Therefore I cannot accede to what was 
ſaid by the defendant's counſel, that this was a contingent re- 
p „ -mainder in V. Wallis; for it was veſted : though I cautiouſly 
avoid ſaying what the limitation to his iſſue is. The ſur- 
render then | proceeds fo Tate a proviſo, th that, in caſe /. Wallis 
ſhould die in the life-time of the ſurrenderor, or without iflue 
of his body, the eſtate ſhould go to the right heirs of the ſur- 
renderor: and here the queſtion ariſes on the word * or.” 
Now there is no doubt on the intention of the parties : and 
where ſenſe requires it, there are many caſes to ſhew that we 
may conſtrue the word or into and, and and into or, 2 Str. 
1175. and 3 Athk. 399., in order to effectuate the intent of the 
parties. Here, therefore, in order to give effect to the intention 8 
of the ſurrenderor, we muſt ſay, that, when he uſed the word 
or, he meant and. And there is no caſe, in which any diffe- 
rence has been made, as to this point, between a will and a deed; | 
when the Court are conſidering how the intention of the parties 
can be effected. Then, without deciding what intereſt the | 
leſſors of the plaintiff have, at all events they have a ſufficient 
title to maintain this ejectment. | 
 ASHHURST, J,—The intention of the ſurrenderor muſt pre- 
vail, unleſs it be contrary to any rule of law. We muſt col- 
lect the intention of the parties in deeds as well as in wills; 
to give effect to which the word or may in both caſes be equally 
conſtrued into and. 
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1789. | BULLER, ].—In addition to the caſes mentioned by my Lord, 
— there is another to the. ſame effect in Mor 422., where the 
Waicur words are, if he die without iſſue or before 21, then over.” 
" The manifeſt intention of the ſurrenderor was to reſerve a life 
eſtate to himſelf, then to his widow during her widow- 
hood, and then to his ſon T. Wallis and his iſſue: Then 
the limitations muſt be moulded if poſſible, to anſwer that 


intent. 


GROsE, J.— There was alſo a like caſe of Gubb v. Gubb (a, ari- 
= ling on a deviſe which came from Exeter; and, on a motion for 
a new trial, it was given up as a ſettled point. a 


Poſtea to the plaintiff. 


(a) M. 28 Geo. 3. Exch. 


\ 


The King againſt the Inhabitants of Scauuoxpkx. 


Saturday, 
New. 21/2. 
ie. . * . . : = . 

— WO juſtices removed C. Pottomley and his wife from * 
— OE Scammonden to Soyland, both in the Weſt Riding of 

0 15 8 * ; * . * 
veyance was Tor kſbire; and the ſeſſions diſcharged their order, ſubject to the 
on __ opinion of this court, on the following caſe. 
. 1 The pauper, being legally ſettled in Scyland, entered into an 
mi ec . . /* . 
prove that agreement with one Harriſon for the purchaſe of an eſtate in 
—— Riſhworth for 28 J. and the conſideration mentioned in the 
ration, deeds, and 1n the receipt indorſed, was 2B /.: but the appellants 

| produced parol evidence to prove that, before the deeds were . 


executed, the vendor declared that as the agreement was not in 
writing he was not bound by it, and having ſince had 301. 
offered for the eſtate, he would not take leſs, nor would he exe- 
cute the deeds unleſs the purchaſe money were made up that 


Fi 1 ſum. Upon which the pauper advanced 11. 15s. more, which, 
1 with five ſhillings owing from Harriſon to the pauper, was 
1 inſiſted made up the ſum of 30 J.: but the deeds were not alter- 
"8 ed, and the conſideration therein mentioned was left according 
| 5 to the original agreement, viz. 28 1. The counſel for the ap- 
j if pellants contended that this was a bond fide purchaſe for 30. 
a * But the Court were of opinion that no parol evidence could be 
ji if | given to contradict the conſideration mentioned in the deeds. 
Li 178 The eſtate purchaſed was the eſtate of Harriſin's wife; and in 
6 5 a the deed there was a covenant from Harri/on that he and his 
fl | ; 3 5 
+4488 
13Y 
„ 


» > 
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Wife would levy a fine unto C. Bottomley in fee, of the premiſes, 
at the colt of Bottomley; towards the expence of which fine 
C. Bottomley left in the hands of his attorney four guineas. 
The pauper reſided above three months upon the premiſes, and 
afterwards fold them to his brother 7. Bottomley. To this 
conveyance Harriſon and his wife were parties; and it recited 
Harriſon's covenant in the former deed to levy a fine; but as ſuch 
a fine had not then been levied it was agreed that inſtead thereof 
Harriſon and his wife ſhould acknowledge and levy a fine of the 
premiſes unto Bottomley in fee, which fine was in Hilary term 
1787 levied accordingly; part of the expence of levying it 
was diſcharged by the four guineas, ſo left in the hands of the 
attorney by the pauper, and the other part was paid by Bottom- 
ley. And the court of ſeſſions, being of opinion that the ſum of 
four guineas was to be conſidered as part of the conſideration 
(a) under the act of parliament, and that C. Bottomley by ſuch 
purchaſe gained a ſettlement in R//bworth, diſcharged the 
order. | | 
Law and S. Heywood, in ſupport of the order of ſeſſions, were 
ſtopped by the Court. | . 
 Chambre, contra, contended that the ſeſſions properly rejected 
the parol evidence, which was offered to contradict the con- 
fideration mentioned in the deed, He ſaid it was a general 
rule that, if a contract be reduced into writing, @ fortiori if a 
deed, no parol evidence could be admitted to contradict it. And 
in Clarkſon v. Hanway'(6) it was held that the grantee could 
not give parol evidence to prove blood and kindred to have been 
the conſideration of the conveyance, the conſideration for which 
was expreſſed in the deed to be an annuity to be paid to the 
grantor; though the deed in that caſe was ſet aſide on the ground 
of fraud. But gy 
Lord Kenyon, Ch. J.— ſaid it was clear that the party might 
-prove other confiderations than thoſe expreſſed in the deed. It is 
permitted in all caſes of covenants to ſtand ſeiſed to uſes. And 
in Filmer v. Gott (c), where the conſiderations mentioned in 
the deed were 10,0007. and natural love and affection, the Lords 
Commiſſioners of the Great Seal directed an iſſue to try, whether 
natural love and affection formed any part of the conſideration, 
the eſtates being worth near 30, col. On an appeal to the Houſe 
of Lords this was confirmed; and the jury on the trial of the 
(a) Vid. St. Paul's Waldon and Kempton, (5) 2 Pr. Wis. 203. 


Fol. 238. (c) 7 Bro, P. C. 70. 
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1789. iſſue finding that natural love and affettion conſtituted no part of 


the conſideration, the deed was afterwards, ſet aſide by the Lord 


The Kixs Chancellor, 
f azainſt 


The Inha- ASHHURST, J. of the ſame opinion. 
bitants of . 


Sc E“ BBULLER, J. and GROSE, J. abſent, 


DEN. 


Order of ſeſſions affirmed. 


Ther tas. PETRIE againſt BENFIELD. 


Nov. 24th. 


1 HIS action on the bribery act (a), for penalties to the amount 
my x of 60,000/., was commenced in 1781: but the bill, which 
action had was filed in the office at the time, was now either loſt, or had 
_> 3 been taken off the file. And Erſkine obtained a rule, on a for- 
«axe ee mer day, to ſhew cauſe why it ſhould not be ſupplied from an 
ro be rel atteſted copy taken by the plaintiff when it was filed ; on the 
rom a copy 


taken by me authority of the caſe of Petrie v. Macpherſon, Bart. (6b), where 


—— the ſame defect was ſupplied on a ſimilar ground. 
ELIF, 


Bower now ſhewed cauſe againſt the rule; urging the danger 
of permitting a plaintiff in a penal action to file a bill, at this 
diſtance of time, from a copy which he himſelf had taken; 


and which was not atteſted even by the attorney who prepared 
the original one. But 


Lord Kenyon, Ch. J. ſaid, it was highly expedient that 
this application ſhould be granted, otherwiſe the moſt danger- 
ous conſequences might enſue. 

BuI LER, ].—Great enquiry was made, in the caſe of Petrie v. 
Macpber fon, reſpecting the loſs of theſe bills (e), the reſult of 


which was that there was reaſon to ſuſpect that they had been 
ſurreptitiouſly taken off the file, 


Per Curiam, Rule abſolute. 


(a) 2 Geo. 2. c. 24. 
(5) Hl. 28G. 3. B. R. 


(e) The bill in this caſe was filed of the 
ſame term as that in Petrie v. Macpherſon. 


TysoN 
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TysoNn and Another again Gun x E v. 


HIS was an action on a policy of inſurance on goods 
from London to Amſterdam, and from thence to St. 
Euftatia | in any neutral ſhip. At the trial before Lord Kenyon 
at Guildhall a verdict was taken for the plaintiffs, ſubject to the 
opinion of the Court on the following caſe. The defend- 
ant when he ſubſcribed the policy knew the plaintiffs, and 


where they reſpectively reſided. The plaintiffs are natives of 


America; are now ſubjects of the American States; and. at 
the time of effecting the policy were merchants and partners; 
but during the American war preſerved their allegiance to the 
King of Great Britain, and were ſubject to all the diſabilities 
-impoſed on ſuch perſons by the American States, At the time 
of effeting the policy the plaintiff Ty/on was on his paſſage 
from Amſterdam to St. Euſtatia, where he afterwards, and at the 
time of the capture of the ſhip and goods in queſtion, reſided, and 
was eſtabliſhed in buſineſs as a merchant, and, where he con- 
tinued to reſide until the capture of St. Euftatia ; and in conſe- 
. quence of ſuch capture, and of the general confuſion which 
prevailed in this and the other . eſt India iſlands, he ſhortly 
afterwards removed with all his property to the Daniſb iſland 
of St. Thomas in the Weſt Indies, where he continued to carry 
on buſineſs in the ſame manner as in St. Euſtatia till the end of 
the late war; when he removed to Philadelphia in America, 
where he now refides. The other plaintiff, Pleaſants, at the 
time of effecting the policy, reſided and now reſides at P4h:- 
ladelphia or elſehere in America; but during the late war he 
was proſecuted, and baniſhed from Philadelpbia, by the American 
States, for his ſttict adherence to the cauſe of Great Britain; 
and before the time of effectipg the policy, (the ſituation of 
affairs having taken a turn in favor of the American States and 
rendered his baniſhment any longer unneceſſary) he was per- 
mitted to return to Ph:/ade/phia, The goods inſured were the 
property of the plaintiffs, and were flipped at Zendon on board 
the New Content for Amſterdam, where on the ſhip's arrival they 
were unloaded and re-thipped on board the Carolina Aletta, 
bound to St. Eufiatia, conſigned to the plaintiffs. That ſhip at 
-the time of failing was a neutral thip, but during her_ voyage 
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Tueſday, 
Now. 24th. 


If goods be 
inſured from 
A. to B. in a 
neutral ſhip, 
it is ſuthcient 
to charge the 
underwriters, 
that the ſhip 
was neutral 
arhen ſhe 
failed. 

The far. 

16 Geo. 3. 

c. 5. Which 
ſubjected to 
forfeiture all 
American 
ſhips, and 

all other ſhips 
with their 
cargoes 
trading to 
any port of 
the colonies, 
o oes not ex- 
tend to the 
property of 
Americans 

on board any 
other ſhip, 
not trading 
to one of 

of thoſe ports: 
ſo that an in- 
ſurance of 
the property 
of Americans 
in a Dutch 
ſhip from 
Amſterdam to 
St. Euftatia 
is not pro- 
hibited by 
that act. 

If a ſhip or 
cargo, inſur- 
ed, be taken 
and con- 
demned as 
prize, it 
is not 
neceſlary for 
the inſured 
to make any 
claim or ap- 
peal, betere 
they call on 
the under - 
writers. 
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hoſtilities commenced between Great Britain and Holland, and 
ſhe was captured by an Engliſb ſhip of war, and carried into St. 
Kitt's. The ſhip and cargo were condemned on the 24th of 
February 1781 by the Vice Admiralty Court of St. Kitz's, as 
lawful prize. No claim was made by the plaintiffs in the Vice 
Admiralty Court for the goods inſured, though claims were 


made in that Court by Britiſb ſubjects, reſident in St. Kirr's, 
for different parts of the cargo; and on the 18th day of April 


1781 on a ſurther hearing the goods ſo claimed were adjudged 
not liable to confiſcation, and were dcjivered to the claimants. 


When the defendant wes apphed to by the plaintiffs" agent, on 


account of the loſs, the defendant defired that he would wait 
the event of a cauſe then depending. The caſe then ſtated a 
proclamation by the King in council in December 1780, autho- 
rifing the Lords of the Admiralty to grant letters of marque 
and repriſal to ſeize all ſhips and goods belonging to the States 
General of the United Provinces, or their ſubjects, or to any 
others, inhabiting within any of the countries, territories, 
and dominions of the States General, and to condemn the 
ſame. | 

Park for the plaintiffs. At the trial three points were made 
on the part of the defendant. 3ſt, That though the ſhip were 
neutral when ſhe ſailed, yet ſhe ceaſed to be ſuch after her de- 
parture, and during the voyage: to which the caſe of Ben v. 
Parkinſen, Dougl. 705. gives a decifive anſwer, 2dly, That no 
claim was made by the plaintiffs, or their agents, at St, Kitr's, 
and that they did not appeal againft the ſentence of condemna- 


tion. If it were neceſſary, the caſe affords an anſwer in point 


of fact; for it is ſtated that one of the plaintiffs reſided at 
Philadelphia during the whole of the American war, and con- 
ſequently could not know any thing of the capture; and that 
the other was at St. Ex//atra at the time of the capture of the 
ſkip, which bappened when that ifland was ſurrendered to the 
Engliſh forces, and when all intercourſe between that and the 
neighbouring iflands was cut off. But in order to charge the 
underwriters it is not neceſſary that any appeal or even claim 
ſhould be made, if any condemnation has taken place. There 
are many Caſes where a party, againſt whom a verdict is te- 
covered, has a remedy over againſt a third perſon: but it never 
was. contended. that, in order to entitle. himſelf to that remedy, 
it was neceſſary for him to endeavour to get rid of that verdict 
either by a motion for a new trial, or by a writ of error. In 
Bereng 
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Berens v. Rucker (a), Lord Mangel ruled at Ni Prius (and 
that deciſion was acquieſced in) that where a ſhip was wrong- 
fully condemned, and an appeal actually brought, yet, on account 
of the hazard and conſequent expence, the inſured might com- 
promiſe, aud charge the under- writers. Still leſs reaſon then 
is there for commencing an appeal, where the ſentence of con- 
demnation is clearly right. And it appears from the determina- 
tion of an appeal at the Cockpit in 1785 againſt a ſentence of 
condemnation of goods on board the De Harmonie, preciſely in 
the ſame circumſtances with the cargo in this caſe, that the con- 
demnation of this cargo at St. Kitt's was perfectly warranted. zdly, 
That this was an illegal inſurance, becauſe the plaintiffs were 
Americans, and one of them was reſident at P5:/ade/phia at that 
time. But the ſtatute 16 Geo, 3. c. 5., which was paſſed to pro- 
hibit all trade between this country and the American colonies, 
does not extend to this caſe, For this was an inſurance of 
goods from Amſterdam to St. Eiſlatia in a Datch ſhip; and it is 
not even ſtated in the caſe that theſe goods were intended to be 
ſent from St. Euſtatia to any of the American colonies, 

Baidwin, for the defendant; abandoned the two firſt points, 
but contended that this was an illegal inſurance. That this 
was an infurance on a trade prohibited by the 16 Geo, 3. 
6. 5. / 1. appears in the caſe, which ſtates that the plaintiffs 
are natives of America, and reſide there now. That ſtatute pro- 
hibits all trade and intercourſe between this country and the 
Colonies z and enacts that all fhips, belonging to the inhabitants 
of the Colonies, together with their cargoes, and all other ſhips, 
with their cargoes, (without regard to the owners of fuch ſhips) 
trading in any port of the Colonies, or going to trade there, &c. 
| ſhall be forfeited, Now this caſe falls within the latter deſcrip- 
tion; for the goods inſured were the property of Americans, 
though on board a Dutch ſhip. 

Lord-Kenvyon, C. ].—The words of the act of parliament are 
e that all ſbips of or belonging to the inhabitants of the ſaid Colonies, 
together with their cargoes, apparel, and furniture, and all otber 
ſhips whatſoever, together with their cargoes, which ſhall be 
found trading in any port or place of the ſaid Colonies, or going 
to trade, or coming from trading, in any ſuch port or place, 
ſhall become forfeited. to his majeſty, as if the ſame were the 
ſhips of open enemies. Now the cargo in queſtion was nei- 


ther on board an American ſhip, or any other ſhip trading to 


(a) 1 Bl. Rep. 313} * 
2 any 
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1789. any port in the Colonies; and therefore is not within this act of 
— parliament. The Legiſlature did not think proper to declare 

Tyson that the property of Americans ſhould be forfeited, unleſs it 
. were found on board an American veſſel, or on board ſome other 
c veſſel trading to one of their ports. And the property of Ame- 
ricans found in any other part of the world is not forfeited by 
this act. There is no pretence for the conſtruction put on 
this ſtatute by the defendant's counſel.— The two firſt points 
were very properly abandoned. 


The three other Judges concurring, 
Poſtea to the plaintiffs. 


EY — - —_—_— I g — 
5 4 — t+.4 


3 p — 
* I « \ 4 
: , » - — 9 — 
3 >. + 233 91 M wy 1 4 ary £24 
"4 * Pe —_—— 4. wa x oe * N 
9 6 4 mt, 3 — eee 27» - Pe of: w 
k — : Ad = 4 ou * * 
ky 14 2 1 oe g * Ix Ben. £3 
4s * 


The King again// The Inhabitants of St. Agnes. 


2 PAUL L and F. Ennor, being occupiers of rateable pro- 
* perty in the pariſh of St. Agnes, appealed to the laſt Bodmin 
A perion en- ſeſſions againſt a poor-rate, becauſe F. P. Andrews, truſtee of , 
tin and farm F. Enys, a minor, was omitted to be rated for the fee farms of 
as (winch in arifing out of his premiſes in St. Agnes; and alſo becauſe 
* = N. Donnithorne, was omitted to be rated for ll tin raiſed in the 
by che ad-. manor of Tywarnharle and Tywarnhaile Tyas in St. Agnes; and to 
2 which they are entitled; when the rate was quaſhed, ſubject to 
is liable to be the opinion of this Court on the following caſe. 
— 8 F. P. Andrews as truſtee of J. Enys is entitled to a certain 
ſpect thereof. diſh or meaſure ariſing out of certain lands and tin bounds in St. 
Agnes, called toll and farm tin; which toll 1s one 15th part of all 
the tin gotten in the lands of J. Enys within the pariſh of St. 
Agnes; and which ſaid farm tin or due is one 12th part, after 
the ſaid 15th part is deducted, for toll of all ſuch tin fo gotten 
within the tin bounds in the pariſh ; and which ſaid dues or du- 
ties are due and payable by the laws and cuſtoms of the Stannaties 
of Cornwall, free and clear of all riſk and deduction whatſo- 
ever: but they are uncertain, and vary every year; yet for many 
years laſt paſt have produced a conſiderable ſum annually, And 
N. Donnithorne is entitled to a certain diſh or meaſure called” 
toll tin or dues, ariſing out of certain lands in St. Agnes, and 
due and payable in the manner before ſtated ; 'and which toll 
varies, and is uncertain; but alſo produces a conſiderable ſum 


annually. 
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On a former day Morris moved that this caſe might be ſent 
down to the Seſſions in order that Mr. Andrews and Mr. Donni- 
thorne ſhould be made parties to it, For though it was held in 
R. v. Maddern (a) that the juſtices might quaſh a rate on an 
objection to it ſimilar to the preſent, without giving notice of 
appeal to the party whoſe name is omitted, yet in this inſtance 
the parties below had colluded together, and had conſented that 
the rate fhould be quaſhed, ſubje& to the opinion of this Court 
whether Andrews and Donnithberne ought to be rated on the 
ſtatement of a caſe, on which they had not been heard. But 

The Court refuſed to grant the rule, becauſe thoſe two perſons 
would not be concluded by this determination, as they might 
themſelves appeal againſt any rate in which they ſhould be 
hereafter taxed for this property. 

On this day Dampier, in ſupport of the order of ſeſſions, cited 
Rowls v. Gells (6), as deciding this queſtion ; which 

Gibbs, contra, admitted. | 

Morris again renewed his application; ſaying that, if he could 
be made a party here, he ſhould endeavour to ſhake the authority 
of that caſe. 

Lord Kenyon, C. J.—ſaid, he approved of the caſes of Rowls 
v. Gells and R. v. Maddern; though theſe two perſons would not 
be precluded from objecting to their being charged in any fu- 
ture rate on any ground they might think proper. But they 
were not parties to this caſe, and could not make any objection 
to the order of ſeſſions. 
Per Curiam, Order of Seſſions, quaſhing 
| the rate, confirmed. 


(=) Ante, 1 vol. 625. (3) Cup. 451. 


Minzr and Another againſt GrzsoN and Another, 


HIS was an action on a bill of exchange; and the firſt 

count in the declaration ſtated that Liveſey and Co. on 
the 18th February 1738 made a bill of exchange, directed to 
the defendants, requiring them three months after date 70 pay 
7211. 55. to Jobn White, or order; Liveſty and Co. well know- 
ing that no fuch perſon as F. White exiſted; on which bill an 
-indorſement was made, purporting to be the indorſement of F. 
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— 
The King 
againſt 
The Inha- 
bitants of 
St. AGNEs. 


Tueſday, 
Nov. 24th. 


If a bill of 
exchange be 
drawn in fa- 
vor of a fic- 
titious payer, 
and that cir- © 
cumſtance be 
known as 
well to the | 
the acceptor | 
as the draw- 
er, and the 


name of ſuch payee be indorſed on the bill, an innocent indorſee for a valuable conſideration may recover 


om it againſt the acceptor, as on a bill payble to bearer, 
6H 


Vo. III. White 
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White named in the bill, requiring the contents to be paid ta 
Liveſey and Co. or order; that Liveſey and Co., (by one Ab- 
ſalom Goodrich, by procuration of Liveſey and Co.,) indorſed to 
the plaintiffs ; and that the defendants accepted it, #nowing that 
no ſuch perſon as F. White exiſted, and that the name of F. 
White ſo indorſed was not the hand-writing of any perſon by 


that name. 


The 2d count, after ſtating the drawing of the bill, as above, 
proceeded thus; Liveſey and Co. knowing that F. White was 
not a perſon dealing with, or known to, Liveſey and Co. and 
ufing the name of F. White in the bill as a nominal perſon only, 
and intending not to deliver the ſame to him, or to procure the ſame 
to be actually indorſed by bim; upon which bill a certain indorſe- 
ment was made, requiring the payment to be made to Liveſey 
and Co.; and that Liveſey and Co. indorſed to the plaintiffs, 
without having delivered the bill to J. White, and without any 
actual indorſement or aſſiznment of the bill by White, 

The 3d count ſtated that the bill was made payable to 4 


ſelves, Liveſey and Co. by the name and deſcription of J. White. 
The 4th treated it as a common bill payable to F. White or 


order, and that J. White indorſed it to the plaintiffs. 


The 5th as payable 20 bearer ; and that the plaintiffs were the 


bearers. 

The 6th payable to J. Vhite or order; with an averment that, 
when the bill was made, there was no ſuch perſon as J. White, 
the ſuppoſed payee, but that the name was merely fictitious; by 
reaſon whereof the ſum mentioned 1n the bill became and was 
payable to the bearer thereof, according to the effect and meaning 
of the bill; —averring alſo that the TY were the bearers and 
proprietors thereof. 

The 7th count ſtated that there was a partnerſhip, or houſe, of 
certain perſons uſing trade as well in the name and firm of Liveſey 
and Co. as in the name ung firm of F.White ; that the laſt mention- 
ed perſons made a certain other bill, (the hand of one of them on 
their joint account, and in their copartnerſhip name and firm of 
Liveſey and Co. being thereto ſubſcribed) and directed it to the 
defendants, requiring them three months after date to pay to the 
ſaid laſt mentioned copartners, by the name of F. Mbite or order, 
7211. 55.; and that the ſaid laſt mentioned copartners after- 
wards bya certain indorſement in writing appointed the contents 
to be paid to the plaintiffs, and delivered the bill ſo indorſed to 


them. 
There 
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There were alſo other counts for money had and receiv- 1789. 
ed by the defendants to the uſe of the plaintiffs; for money wo 
paid, laid out, and expended by the plaintiffs to the uſe of the Minze 
defendants ; and for money lent and advanced by the plaintiffs to 2 
the de fendants.— The defendants pleaded the general jiſſue. 8 

A ſpecial verdict was found (a), ſtating (in ſubſtance) that 

Liveſey and Co. made a certain inſtrument in writing, directed 
to the defendants, requiring them, three months after date, to 
pay to Jobn White or order 7211. 5s.; that Liveſey and Co. at 
the time of making it well knew that no ſuch perſon as J. 
White, in the bill mentioned, exiſted; that a certain indorſe- 
ment in writing was afterwards made by Lveſey and Co., pur- 
perting to be the indorſement of J. White, and requiring the 
contents of the bill to be paid to Liveſey and Co., or their order; 
that Liveſey and Co. afterwards indorſed (by A. Goodrich by pro- 
curation of Liveſey and Co.) to the plaintiffs for a full and valu- 
able conſideration, when the plaintiffs became and ſtill are the 
holders: of the bill; that the defendants afterwards accepted, 
well knowing that no ſuch perſon as J. White, in the bill 
named, exiſted, and that the name of J. White fo indorſed 
thereon was not the hand-writing of any perſon of that name, 
That the defendants at the time of the making, and accepting, 
the bill had not, nor had they at any time fince, any money, 
goods, or effects, whatſoever of or belonging to Liveſey and Co. 
or of the plaintiffs, in their hands, And that the defendants 
have not paid the bill (although often requeſted), But whether 
upon the whole matter the defendants are liable &c. the jurors 
are ignorant, and pray the advice of the Court, &c. 

This verdict was ſet down in this day's paper for argument: 
but 

The Court, being of opinion that this caſe was decided by 
that of Vere v. Lewis, ante 182, gave judgment for the plaintiffs, 
without hearing any argument; adding that they underſtood that 
the reaſon, why it was agreed to be turned into the ſhape of a 
ſpecial verdict, was 9 it might be carried up to the dernier 


* 
ud ment. for t for the þ laintiffs. 
(a) This queſtion firſt came before the | ſpecial _ in 880 that ee nicbt . _ — 


Court on a motion for a new trial: but, as | be carried to the Houſe of Lords; and the . 

it was of ſo much importance, bills to the | counſel for both parties, without going to — 5 1 — 
value of near a million a year having paſſed | another trial, agreed upon ſtating this ver- 1 a. 

through theſe houſes only, the Court recom- dict. Frets: F2-1 


mended it to the parties to conſent to have a. | 1 K . | 
; ; At Gf," 14 SAW 
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If an eſtate be 
deviſed to B. 
the wife of A. 
for life, re- 
mainder to 
truſtees to 
preſerve &c. 
remainder to 
the children 
of A. and B. 
and their heirs 


for ever, to 


be divided 
among them 
equally, and 
if but one 
child, to ſuch 
only child and 
his or her 
heirs for ever; 
and for default 


of ſuch iſſue, 


remainder 


over ; and at 
'the death of 
the deviſor 
A. and B. 


have nochild, 


the eſtate li- 
mited to their 
children is a 
contingent 
remainder in 
fee, which cn 
the birth of a 
child will veſt 
in that chald, 
ſubje& to 
open and let 
in thoſe 


. who may 


be born after- 
wards; andthe 
remainders 
over will be 
defeated by 
that eſtate 
becoming 
veſted. 

In ſuch a caſe 
the words, 

«« for default 
of /ach iſſue,” 


mean for 


default of 
Such chile 
ar ene”? 
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Do x on the Demiſe of HELEZN Countapacu 
and Others againſt Sir R. PERRY N. 


N the trial of this ejectment for ſome premiſes in Chefter, 
a verdict was taken for the plaintiff, ſubject to the 
opinion of this Court on the following caſe. 

James Comberbach, being ſeiſed in fee, by will, dated the 
21ſt of May 1736, (after bequeathing a leaſchold eſtate to R. 
Perryn, during his term and intereſt therein, and all his per- 
ſonal eſtate in the manner therein mentioned,) deviſed the pre- 
miſes in queſtion to his niece Dor. Comberbach, wife of his 
nephew James Comberbacb, for life, for her ſeparate uſe, with 
a power of leaſing for any term not exceeding ſeven years in 
poſſeſſion, reſerving the moſt improved rent; remainder to truſ- 
tees to preſerve contingent remainders, remainder to all and 
every the children of Dor. Comberbath, begotten or to be be- 
gotten on her body by his nephew James Comberbach, and their 
heirs for ever, to be equally divided between and among ſuch 
children (if more than one) ſhare and ſhare alike ; but if only 
one child, then to ſuch only child and his or her heirs for ever; 
and for default e ſuch iſſue to James Comberbach for life, with 
power of lealing as before; remainder to truſtees to preſerve 
contingent temainders, and from and after the decraſe of the ſur- 
vivor of James Comberbach and Dor. his wife, without iſſue at 
aforeſaid, to and among all and every the children of his nephew 
Roger Comberbacb, and of B. Perryn, reſpeQively begotten or to be 
begotten bythem on the body or bodies of their reſpective wives, 
and to his niece Eliz. Adams, and to the beirs of ſuch children of 
E. Adams reſpectively, in manner following ; namely, one third part 
or ſhare thereof (the ſame to be divided into three equal ſhares 
or parts) 20 the child or children of his nephew R. Comberbach, who 


ſhould be living at bis |the deviſor i] deceaſe, and if more than one 


to be divided among them equally ſhare and ſhare alike, and to 
the heirs of Juch child and children teſpectively; one other third 
part thereof to the child and children of bis nephew B. Perryn, 
and who ſhou'd be living at the time of his [the deviſor s] deceaſe, and 
to be divided among them (if more than one) ſhare and ſhare ' 
alike, and to the reſpective heirs of ſuch child and children of the 
ſaid B. Perryn ; and the other remaining third part to his niece 
Eliz. Adams, and the heirs of her body lawfully to be be- 

3 | gotten 
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gotten ; remainder to his own right beirs for ever; with like 
power of leafing to R. Comberbach and B. Perryn during the 
minority of their children, and to Eliz, Adams reſpectively, as 
they ſhould be in actual poſſeſſion, as was before given to 
Dorothy Comberbach ; remainder to bis own right beirs for ever. 
The will alſo contained a deviſe of other premiſes ſpecifically, 
and of all other the real eſtate of the deviſor to his nephew 
F. Adams for life, remainder to truſtees to preſerve contingent 
remainders, remainder to all and every the children of James 
Adams, equally to be divided between them (if more than one) 
ſhare and ſhare alike, and to their heirs reſpectively; but if only 
one, then to ſach only child, and his or her heirs; and for default 
of ſuch iſſue to and among all and every the children of his ne- 
phews R. Comberbach and B. Perryn, by their reſpective wives, 
and to his niece Elix. Adams, and to the heirs of R. Comber- 
bach's and B. Perryn's children, and his niece E/iz. Adams reſ- 
pectively, in manner following; one third part to the child and 
children of R. Comberhacb, who ſhould be living at the time of his 
[the deviſor's] deceaſe, and to the heirs of ſuch child and children 
reſpectively; one other third part to the child and children of 
B. Perryn who ſhould be living at the time of his [the deviſor's] 
deceaſe, and to the reſpective heirs of ſuch child and children of B. 
Perryn, and the remaining other third part to Elizabeth Adams, 
and THE HEIRS OF HER BOD lawfully to be begotten ; remain- 
der to the deviſor's right heirs for ever ; with ſimilar powers of 
leaſing to James Adams, when in poſſeſſion, and to R. Comber- 
bach and B. Perryn during the minority of their children re- 
ſpectively, and to Elizabeth Adams, when they ſhould reſpec- 
tively come into poſſeſſion ; and a deviſe of the refidue and re- 
mainder of his eſtate real and perſonal to R. Comberbach, B. 
Perryn, and Elizabeth Adams, ſhare and ſhare alike. 

The deviſor died in September 1737, leaving Roger Comber- 
bach his nephew, and heir at law; who was alſo the heir at 
law of F. Comberbach and of the children of James and Do- 
rothy Comberbach ; and under him the leſſors of the plaintiff 
claim, James Comberbach and Dorothy his wife were married 
in the life-time of the deviſor, but had not any iſſue at the time 
of his death; though in December 1739 they had a daughter, 
who died in June 1740; and in November 1741 another daugh- 
ter, who died in October 1761, without iſſue; and a ſon in 
January 1742, who died in June 1761 without iſſue. James 
Comberbach died in 1784, and Dorothy in May 1786. Elizabeth 
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Adams died ſoon after the deviſor, without having been mar- 
ried, and without doing any act to deſtroy the eſtate- tail limited 
to her by the will. The defendant claimed as one of the child- 
ren of B. Perryn. | 

This ejectment was defended only for an undivided third part 
of the eſtates deviſed by James Comberbach to Dorothy Comber- 
tach, with the remainders over in the will, And the queſtion 
reſerved for the opinion of the Court was whether the plaintiff 
was entitled to recover that third part, 

Leyceſter, for the plaintiff, contended that the children of 
Dorothy Comberbach took a ſee under the will in queſtion. The 
eſtate is deviſed to Dorothy for life, and then to her children and 
their hcirs for ever: and though * heirs” may be reftrained by 
ſubſequent words to mean © heirs of the bzdy”, where ſuch is 
the manifeſt intention of the deviſor, yet in this caſe there are 
no ſuch words, neither can ſuch an intention be collected from 
any part of the will. The words which immediately follow, 
* and for default of ſuch iſue, cannot be conſidered to operate 
in reſtraint of the word“ heirs”; “for ſuch iſſue” are referable 
to children”, not to © heirs”. There are two deſcriptions of 
perſons before mentioned, namely, the children of Dorothy, and 
the bezrs of thoſe children: now the word “ iſſue“ is more ap- 
plicable to children“ than to heirs”; for children are iſſue, but 
heirs are not neceſſarily ſo. In Goodright dem. Docking v. Dunham 
(a) the words of the deviſe were nearly fimilar to the preſent : in 
that caſe they were ** in caſe he dies without iſſue”, here“ for 
default of ſuch iſſue.” There the Court ſaid that the words 
* and in caſe he dies wil bout iſſue”, being tacked to the preceding 
clauſe, muſt mean the ſame thing as and in caſe he dies w/th- 
out children”; and in another part of the judgment the Court 
ſaid . the word heirs in the limitation over to the daughters 
certainly does not mean heirs of the body: and we cannot give 
the ſame words two different ſenſes in different parts of the 
ſame will.” There is alſo this farther difference between that 
and the preſent caſe, that here the word /uc4 is prefixed to 
iſſue, which refers to what precedes, namely, the children of 
Dorothy. Then as there are no ſubſequent words to reſtrain 
the operation of heirs”, that word muſt be taken in it's ſtrict 
legal ſenſe ; eſpecially too as it appears from the reſt of the 
will that the deviſor knew the effect of legal terms, and uſed 
technical words to create a fee in one part, and an eſtate tail in 


(a) Dougl, 251. 
* another: 
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another: for when he meant to give a fee, he deviſed to the 
children of B. Perryn and R. Comberbach, and their beirs, and 
when he intended only to give an eſtate tail, he deviſed to Eliz- 
abeth Adams and the heirs of her body; both in the ſame ſen- 
tence, | 

Then ſuppoſing it to be a fee in the children of Dorothy Com- 
berbach, it was a contingent remainder in fee, and conſequently 
the ſubſequent remainders were alſo contingent. Lodington v. 
Kime, 1 Salk. 224. Then they could not take effect by way of 
executory deviſes ; becauſe no eſtate can take effect as ſuch that 
can take effect as a remainder, 2 Saund. 388. Salk. 224. 1 
Ld. Raym. 208. and Dougl. 729; and theſe certainly might 
have taken place as contingent remainders, becauſe there was a 
preceding freehold to ſupport them. This limitation then was 
on a contingency with a double aſpect: and the deviſor meant 
that the eftate ſhould go to the children of Dorothy, if any, but 
if ſhe had none, then to James Comberbacb, and afterwards to 
the children of R. Comberbach. and B. Perryn, and to Elix- 
beth Adams, If fo, the remainder to Dorethy's children became 
veſted on the birth of a child, and the ſubſequent remainders 
were defeated. IS | 

Hill, Serjeant, for the defendant, contended, 1ſt, That 
Dorothy's children only took an eſtate tail under the will; or, 
2dly, If they took a fee, the limitation over to the children of 
B. Perryn took effect on failure of iſſue of Dorothy at the death of 
the ſurvivor of Dorothy and James Comberbach. As to the firſt, it 
ſeems to have been the clear intention of the deviſor that Doro- 
thy's children ſhould only take an eſtate tail. And in this, as 
in all caſes of wills, the two queſtions are, what was the de- 
viſor's intention, and whether he has uſed ſufficient words to 
effectuate that intent. Here the deviſor manifeſtly intended 
that the word“ heirs”, as applied to the children of Dorothy, 
ſhould be taken in it's limited ſenſe, as ** heirs of the body.” 
For in the limitation to the children of R. Comberbach and B. 
Perryn, and their heirs, “ heirs” muſt neceffarily be reſtrained 
to mean ** heirs of the body.” This then being the expoſition 
which the deviſor himſelf has made, the ſame word ought to 
receive the ſame conſtruction in different parts of the ſame will. 
The limitation to the children of R. Comberbach and B. Perryn 
is to them and their heirs, and to Elizabeth Adams and to the 
heirs of ſuch children of Elizabeth Adams reſpeCively, that is, 
88 to one third part to the children of R. Comberbach and to 
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the heirs of ſuch child and children ; as to another third part, 
to the children of B. Perryn and to tbe herrs of ſuch children; 
and as to the remaining third part to Elizabeth Adams and 
the beirs of her body; with a remainder to his own right heirs. 
Now the remainder to his own right heirs-relates to the three 
preceding deviſes ; for the deviſor gave the ſame power of leaſing 
to R. Comberbach and B. Perryn during the minority of their 
children, and to Elizabeth Adams, which he had before given 
to Dorothy ; and if he had intended to have given them each a 
fee in thirds, ſuch a power would have been unneceſſary. 
Then, after giving the power of leaſing, he again added ** re- 


mainder to my own right heirs”. 


But if he had meant to uſe 


the word * heirs” in its ſtrict legal ſenſe, there would have been 
no remainder for his own right heirs, as to two of the three 
parts before deviſed. Again, as theſe deviſees were his nephews 
and nieces and their heirs, he could have no heirs but ſuch as 
would have been alſo heirs to them, which ſhews that he in- 
tended to confine the word “ heirs” to © heirs of the body”; 
otherwiſe the laſt limitation to his own right heirs was nugatory. 


Nottingham v. Jennings, Salk. 233. 


Beſides, in this deviſe the 


deviſor has uſed *©* heirs” and © heirs of the body” as ſynoni- 
mous. The ſerjeant then relied on the caſe of Ives v. Legge (a), 


(a) Ives v. Legge. In Chanc. 1743, NM. S. 
Mr. Pickering, taken by Mr. Wiltraham. 


The teſtator Robert Legge, by his will in 
1715, deviſed to his wiſe Elizabeth and her 
heirs, all his freehold, leaſehold, and per- 
fonal eſtate, chargeable with legacies to his 
children, and (inter alia) with 200 J. to be 
laid out on a houſe, which he gave to his 
daughter Marthana Legge, to hold to her 
own uſe, during the term of ber natural life, 
and after her deceaſe then the ſame to go 
and be enjoyed by the children of ber bad; 
begotten, and their heirs, and in default there- 
of to his fon William Legge his heirs and 
aſſigns ; and ſoon after died. William Legge 
died in the life-time of Martbhana, but deviſed 
his intereſt to the plaintiff; and then Mar. 
thana died without children. The queſtion 
was whether this deviſe to Villiam was 


good, which depended upon what eſtate he / 


where 


the continzency, or poſſibility, of Marthana's 
dying without children; in which laſt caſe 
it was inſiſted by the defendant not to be 
deviſable (4). 

Lord Chancellor. This is a veſted remainder 
in William Legge. Marthana took no more 
than an eſtate for life ; for when an eſtate 
for life is expreſsly given, no greater eſtate 
ſhall ariſe by implication ; ſubſequent words 
of contingency enlarging the eſtate only 
where no expreſs eltate for life is deviſed. 
Then as to the children ; the queſtion is 
whether this be a limitation to them in fee, 
or in tail? Had there been no remainder li- 
mited over, they would have taken a con- 
tingent remainder in fee: but there being a 
limitation to their uncle, it is impoſſible 
they ſhould die without heirs, during his 
or any of his children's life. The doubt 
ariſes from the equivocal words, 7 default 
thereof ; whether they relate to Marthang's 


took under his father's will; whether a be | dying without children, or to the children's 


remainder, or a remainder depending upon 


dying without heirs. If to the firſt, the caſe 
wall 


(5) That queſtion ſeems now finally ſettled, Vid. ate 88, 


2 


IN THE THIRTIETH YEAR OF GEORGE II. 


where the words of the limitation were nearly ſimilar to thoſe 
uſed in the preſent caſe : there they were to M. Legge for life, 
then to her children and their heirs, and in default thereof &c.; 


439 
I 789. 
— 


Dor 
ag 


here they are ** to Dorothy for life, remainder to her children p;\.7.. 


and their heirs, and in default of ſuch iſſue”; and in that caſe it 

was holden that the children of M. Legge only to an eſtate 
tail. But this is a ſtronger caſe than that in favour of an 

eſtate tail; becauſe here at the concluſion is added ** remainder 

to my own right heirs,” which was wanting there. No argu- 

ment can be drawn from the introdpRion of the word“ ſuch”; 

for the deviſor ſeems to have uſed it, without any meaning, in 

this as well as in another part of the will, where he deviſed to 
the heirs of /uch children of Elizabeth Adams; no children of 
Elizabeth Adams having been before mentioned by him. 

2dly, But admitting that the children of Dorothy were to take 

a fee, yet the deviſe over was to take effect on failure of iſſue of 
Dorothy at the death of the ſurvivor of Doretby and her huſband. 
For if it were to be defeated by the birth of a child of Dorothy, 
the will would be defeated in almoſt all it's parts. The child- 
ren of Dorothy appear to have been the chief objects of the de- 
viſor's bounty, and he deviſed to them all equally, without any 
regard to primogeniture: now if the limitation. to the children 
became veſted in the life-time of their parents, and either of 
thoſe children died young and without iſſue, his ſhare would go 
to the heir at law, namely, the eldeſt ſon, and deſtroy the equa- 
lity intended to be eſtabliſhed by the deviſor among Doro- 
tby's children. And wherever the deviſor's intention is clear, the 
will then amount to that of Loddington v. children, as of her children dying without 
Kime, 3 Lev. 431. 1 Salk. 224. and Id. | heirs ; which brings it to no more than the 


Raym. 203. and make this a fee with a | common ordinary limitations in ſettlements, 
double aſpect, or, as it is called in that caſe, | which take in all the contingencies that can 
two concurrent contingencies, of which ei- | happen. 
ther is to ſtart according as it happens, being | a limitation into an executory deviſe, where 
remainders cotemporary, and not expectant | it may take effect as a remainder, becauſe 
one after another. But then both will be | the former puts the inheritance in abeyance; 
contingent, as well that to the children of | ſo neither does it conſtrue a remainder to be 
Marthana, as that to Filliam ; which is a contingept, where it can be taken for veſted ; 

conſtruction never made without an abſolute | becauſe the latter tends to ſupport the eſtate, 


neceſſity; as there was in Loddington v. and the farmer to deſtroy it, by putting it 


Kime, where the words were, To E. .frwin | in the power of the particular tenant to de- 
for life, and in caſe he have any iſſue male, | feat the remainder by a ſine or feoffment, 
then to ſuch iſſue male and his heirs for ever, | which would have been the caſe here by this 
and if he die without iſſue male, then over, | forced conſtruction of tlie defendant ; ſince, 
and which was a very fingular caſe, But by taking this for a contingent remainder in 
here is no ſuch neceſſity ; the words in de-' 

ault thereof taking in both the contingencies, | power to deſtroy the whole before the birth 
as well that of Martbaua's dying without of a child. 
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Court will give effect to it, even againſt the very words of, the will 
5 Burr. 2703. There were two concurrent contingent remain- 


ders in fee, depending on the event of the death of the ſurvivor 


of Dorothy and James; either of which was to ſtart, as the caſe 
ſhould happen, according to the fourth reſolution in Lodington 
v. Kime : if Dorothy had children at the death of the ſurvivor of 
her and het huſband, they were to take in fee; if none, the limita- 
tion over was to take effect. But if the limitation to Derothy's 
children were to take effect on their births, and they afterwards 
died beſore their parents, the remainder to ſuch children 
could not be ſaid to be a concurrent remainder with the remainder 
over, becauſe it would veſt before. It has been held in ſome 
caſes that dying without iſſue”, and“ in default of iſſue”, 


may be conſtrued to mean dying without iſſue at the time of 


the parents“ death:“ 2 Show. 11. 3 Mod. 237. French v. 
C addell, 6 Bro. P. C. 5. and Wellington v. Wellington, 4 Burr. 
216 5. And it muſt have been ſo intended here; becauſe as the 


+ Eſtate was to be divided among the children of Dorothy, and the 


number of children which ſhe might have being uncertain du- 
ring her life, the quantum of eſtate, which each was to take, 
could not be aſcertained till her death, and therefore could not 
be ſaid to be veſted till that time. E lje.v. Oſborn, 1 P. Wms. 
387. If the limitation to Dorothy's children were to veſt on 
the birth of a child, and Dorothy had had a child when the de- 
viſor died, the remainders over could not by any poſſibility 
have taken effect at all; which was clearly contrary to the de- 
viſor's intention. T bs remainder therefore to Dorotby's child- 
ren was ſuſpended during her life. 3 Wuſ. 237. 244. 
Then as the three children of Dorothy died in her life-time, the 
limitation over to the children of B. Pe ryn (under which the 


| defendant claims) took effect on the death of Dorothy, who 


ſurvived James her huſband. | 

Leyceſter, in reply, was ſtopped by the Court. 

Lord Kenyon, Ch. J. — after ating the will, and obſerv- 
ing that the ſecond remainder to the right heirs of the deviſor 
had no meaning, proceeded thus; The grounds, on which this 
Caſe has been argued on the part of the defendant, are thoſe on 
which we proceed in giving our judgment, namely, what is the 


general intention of the deviſor, and whether he has uſed words 


ſufficient in Jaw to carry that intent into execution. In doing 


this we are not to proceed on conjecture, but on the words of 


the will; from the whole of which we are to endeavour to ex- 
tract the 47 meaning. There i is no doubt but that legal formal 
words 


IN THE THIRTIETH YEAR OF GEORGE III. 


words may be controlled by the context of the will : but we 
ought not to reject the legal meaning of thoſe words, unleſs we 
are clear that, in ſo doing, we give effect to the deviſot's inten- 
tion. Two points have been made for the defendant; iſt, that 
the limitation to the children of Dorothy Comberbach only crea- 
ted an eftate tail; and, 2dly, but even if it gave them a fee, it 
{was not to veſt in thoſe children on their reſpective births, but 
to remain in ſuſpenſe till the death of the ſurvivor of James 


and Dorothy Comberbach. And if the defendant be right in ei- 


ther of theſe points, he is entitled to our judgment. 

In the firſt place, then, do theſe words confer an eſtate tail, or 
a fee, on Dorotby's children? The words are ** To all and 
every the children of Dorothy, begotten or to be begotten on 
her body by James Comberbach, and _ heirs for ever; and 
or default of ſuch iſſue &c. then over.” Now words more 
_ empharical e be uſed to create a fee, than ** to A. and his 
heirs for ever.” Undoubtedly thoſe words may be controlled 
by ſubſequent ones; and were properly ſo in the caſe of Ives v. 
Legge, cited by the defendant's counſel ; becauſe there the limi- 
tation was to his daughter, and the children of her body be- 
gotten, and their heirs, and afterwards to a perſon who might 
by poſſibility have been heir to thoſe children. That ſuffi- 
ciently explained the intention of the deviſor, becauſe there 
could not be a failure of heirs general while the remainder man 
or any of his deſcendants were living. But that caſe differs 
from the preſent, becauſe there the limitation over was in 
default thereof,” namely, heirs; and here “' in default of ſue,” 
which is referable to children. And we may expound one part 
of the will by another: now this deviſor knew what words 
were proper to convey an eſtate tail; becauſe, in creating the 
limitation to Elizabeth Adams, he uſed a form of technical ex- 
preſſion peculiar to the creating of an eſtate tail. And if this 


expoſition wanted any further argument in aid of it, it may be | 


drawn from the clauſe giving the power of leaſing. The pow- 
er of leaſing given by the ſtatute to tenants in tail only conti- 
nues during the exiftence of the eftate tail, and does not bar the 


remainder- man or reverſioner. Now here the deviſor intended 


to give a power of leaſing which ſhould govern the whole 
eftate ; and therefore during the infancy of the children of R. 
| Comberbach and of B. Perryn the power is given to their pa- 
rents, and to Elizabeth Adams herſelf ; but no ſuch power is 
given to the children of Dorozhy, becauſe it was not neceſſary. 


This 
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This ſhews that he intended to give a larger eſtate to Dorothy's 
children than to the other two ſets of children: but I do not 
rely much on that minute circumſtance. Then it was ſaid that 
the children of Dorothy were the primary objects of the devi- 
ſor's bounty, and that the other deviſees ſhould not rake tilt 
there was a failure of thoſe children: but the defendant's con- 
ſtruction does not meet that idea; for if they took only an eſtate 
tail, and ſome of thoſe children had died without iſſue; their 
ſhares would have gone over to the remainder-man, that is, 
would have gone away from the reſt of the children, as there is 
nothing in the deviſe to create croſs remainders between them. 
Therefore I think it is infinitely too much for us, in conſtruing 


this will, to ſay that theſe words only gave an eſtate tail to Do- 


rothy's children; if we were to ſay ſo, we muſt proceed on 
conjecture only, againſt the expreſs words of the will. 

Then if they took a fee, is there any thing in the will to limit 
it to ſuch as were living at the time of the death of the ſurvi- 
vivor of Dorothy and James? And here I again refer to the 
language which the deviſor has uſed in other parts of the will. 
The deviſe to the children of Dorothy is to them and to their 


_ heirs for ever: but in other parts of the will, where he intended 


that the limitations ſhould be confined to ſuch children as were 
living at any particular time, he uſed expreſs words to that effect. 


The caſe of £E/ſe v. Ohorn, which was cited by the defendant's: 
' counſel, does not apply to the preſent. ;. for that only decides 
| | that, where there is a limitation to A. for life, and afterwards 


to an uncertain number of perſons who might come in eſe, that 


| remainder ſhall only be veſted in thoſe who are in exiſtence at 
the determination of the particular eſtate. Then it was aid 
by the defendant, that if the eſtate veſted. in a child of Dorothy, 


born in the deviſor's life- time, the limitations over could not 


take effect at all: but it is found by the caſe that Dorothy had 


no child either at the time of making the will, or of the devi- 
ſor's death. So that there is nothing to diſtinguiſh this caſe 
from that cited from Douglas, and that of Loding/on v. Kime. 
The clear intent of the deviſor was that the children of Dorothy, 
if any, ſhould take a fee; and if ſhe had no children, then that 


the remainders over ſhould take effect: but Doroth had children, 


by which the limitations over were defeated. Therefore the 
title is properly derived to the leſſors of the plaintiff. As to 
what the deviſor would have ſaid, had he looked: to the 

3 event 


« 
* 


„ children.” 
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event of Dorotby's children dying ia the life-time of their pa- 
rents, it is unneceſſary to conſider. 

ASHHURST, J. — Wherever a fce is created by poſitive words 
in a will, it can only be defeated by ſubſequent words equally 
plain, or by neceſſary implication. The operation of this will 
is, that the limitation to Dorothy's children was contingent 
till they were born; but it became veſted on the birth of the 
firſt child, ſubject however to be diminiſhed in quantity as 


other children of Dorothy ſhould be born: And, on the birth of 


Dorotby's firſt child, the ſubſequent limitations were defeated. 
Then the only queſtion is, whether there is any thing in the 
will to ſhew. that the children of Dorothy muſt neceſſatily be 
.corfined to children living at the time of the deceaſe of their 
parents: but no words are uſed in the will from which ſuch an 
inference mult neceſſarily be drawn; and it is clear by the ſub. 
ſ:quent parts that, if ſuch had been the dey:ſor's intention, he 
knew how to expreſs himſelf. 

BuLLER, J. — In this will the deviſor has uſed the words 
heirs, beirs of be body, children, and iſſue, and having uſed thera 
all, we are bound to ſiy that he underftood the meaning of 
each, and we cannot ſubſtitute one for the other, unleſs by un- 


avoidable and neceſſary conſtruction in order to make ſenſe of 


the will. But no ſuch neceſlity exiſts in this caſe. Children 
and iſſue, in their natural ſenſe, have the ſame meaning: but 
not ſo the word ** heits; and unleſs we are compelled, in 
order to make ſenſe, to ſay that ** children” and © heirs” are 
ſynonimous, we are bound to fay that“ heirs” do not mean 
It bas been argued from different parts of the will 
that heirs mult mean Heirs of the body; 3 becauſe a remainder is 
limited to the deviſor's right heirs after the limitation to the 


children of R. Coimberbach and B. Perryn, and their heirs, and 
to Eiizabeth Adams and the heirs of her body, and that the 


word heirs in the limitation to Dorethy's children muſt have the 
ſame meaning as the word * heirs” in the limitation to the 
other two ſets of children. But the limitation to the children 


of R. Comberbach and B. Perryn, and to E/izazeth Adams in 


tail, is, to them reſpectively in manner fo!lowing, namely, as to 
two thirds to the children and their heirs generally, and as to 
the other third part to Eligabeib Adams and the heirs of Ler 
body; and the remainder to the deviſor's right h:irs muſt mean 
the remainder expectant on the determination of the eſtate given 


to Elizabeth Adams in tail; and cannot refer to the other two 
VoL. III. 6 L thirds, 
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thirds, which were given in fee. The remainder to the right 
heirs of the deviſor, which is given a ſecond time, applies to 
nothing; it conveys no idea; nor can it explain any other 
part of the will. In the caſe of Ives v. Legge the words, after 
the firſt limitation, were in default thereof,” which diſtin- 
guiſh it from the preſent, where the words are “ for default of 
ſuch iſſue,” which mean the ſame as for default of /uch chil- 
dren.” Then it was contended that the word © ſuch” might 
be rejected: where indeed a word is abſurd and nonſenſical, and 
cannot be read in the ſenſe in which it is written, we ought to 
read it in ſuch a manner as to make it intelligible; but the 
Court cannot reject any word, which has ſenſe in the place 
| where it ſtands, That queſtion was fully diſcuſſed in Denn d. 
Br iadon v. Page (a) and another, where the deviſe was to the 
fon of T. Naſh for life, remainder to his firſt and other ſons in 
tail male, and for default of ſuch iſſue to the daughters of 
T. Naſh (without words of limitation,) and for default of ſuch 
iſſue, remainder over; there it was contended that the word 
fuch ought to be rejected, and then the daughters would take 
an eſtate tail: but the anſwer givea by the Court was, that they 
could not ſay that uch had no meaning, for daughters were be- 
fore named, to whom ſuch was referable; and it was held that 
the daughters only took an eſtate for life. So here the words 
« ſuch iſſue“ are ſenſible if they mean children; and therefore 
the Court cannot reje& either of them. Thea it was ſaid by 
the defendant's counſel that the limitation over might take ef- 


fect either if Dyrothy had no children, or, if ſhe had, if they 
died in the life-time of their parents. The words ** dying 
without iſſue have been frequently held to mean“ without iſ- 
ſue at the time of the death of the party” in caſes of perſonal pro- 
perty, but not in limitations of freehold eſtates. In Fonnereau 
v. Fonnereau (b) Lord Mansfield aſked whether there was any ſuch 
determination in the caſe of real property, and the counſel 
agrecing that there was none, the judgment of the Court in 
that caſe proceeded upon that ground. The reaſon, why 
this has not been decided in limitations of freehold eſtates, 
is that courts of law always lean in favour of the veſtiozs of 
eſtates; and therefore, on ſuch a limitation as the preſent, 
they have ſaid that the eſtate ſhall veſt on the birth of a child, 


(a) Ante 87. n. See alſo Hay v. the Eari (4) Doug! 486. 
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and without waiting for the death of the parents; which rule 178g. 
is not attended with any inconvenience to the children, becauſe 
where the ebate is limited to a number of children, it ſhall veſt _—_ 

in the firſt, and afterwards open for the benefit of thoſe who Pz«ars. 
' ſhall be born at a ſubſequeat period. But if this were held not to 

veſt till thedeath of the parents, this inconvenience would follow, 

that it would not go to grandchildren: forit achild were born, who 

died in the life-time of his parents, leaving iſſue, ſuch grand- 

child could not take, which could not be ſuppoſed to be the in- 

tention cf the deviſor. The caſe of French v. Caddell went on 

a different ground; that was not an executory deviſe, but a 

deviſe to take effect in poſſeſſion at the deviſor's death; for 

though the deviſor ſaid “ in default of iſſue male and female of 

his own body,” yet the contingency muſt be known at the time 

of his death. The caſe of Wellington v. Wellington proceeded 

on the ſ:me ground. But the caſe of Keene dem. Pinnock and A a; A . 
wife v. Dickſon (a) is nearly fimilar to the preſent : there the de of Heer | 


viſe was to G. Pinnock for life, remainder to her firſt and other —— 
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ſons in tail general, and for default of ſuch iſſue MALE, remainder 1 
over; and it was contended at the bar that the word male might be 1 
rejected, but the Court ſaid they could not do it, but held that 2 
the remainder over was a contingent deviſe only on the event of . 
there never being a ſon, and if there were a ſon ever born, 1 
though he died, the remainder over was void. In that caſe a „ 
fon was born, who died during the life of G. Pinnock; on the | El | 
birth of whom, the eſtate veſted in him, aad the limitation fo 5 — | 

. — 


over was void. | ZE Aa 
GRrose, J. — added that he perfectly agreed with the Cost . 2 


in the reaſons given for their judgment, which it was unne- 
ceſſary for him to repeat. 


- 41 
3 


Paſtea to the plaintiff, 


(a) M. 24 Geo. 3+ B. R. 


ALLEN ggainſt GRIFFITHS, Thurſday, 
Nov. 26. 


. | * 0 . ; An «Fdavit 
Rule having been obtained for changing the venue to C:angs the 


from London to Caermarthenſhire ; Baldwin now moved vc from 
1 1 K : . A. to g. muſt 
to diſcharge that rule; objecting to the atfidavit, on which it fate that the 


was obtained, becauſe it only ſtated that ** the cauſe of action ©%* e- 
tion aroſe in 


aroſe in Caermarthenſhire, and not elſewhere out of the county of ;" —_— in 
„ A. or elſe- 
Caernartben, here out of 
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Caermarthen” ; whereas it ſhould have been ** and no? in London 
or elſew here, out of the county &c.“ | 

Holroyd, contra, obſerved that this was the ſame in ſubſtance; 
and that no technical form of words was e to be uſed in 
the affidavit. But, 

The Court (after conſulting with the Maſter) ſaid there was 
an elabliſhed form, which muſt be adhered to in theſe caſes ; 
and for not complying with it in the preſent inſtance, they 

Diſcharged the former rule for changing the venue. 


he KING qgainſt the Guardians of the Por of 
the City of CHICHESs Tu R. 


N order was _ by two juſtices on the 27th of March 

X. 1789, adjudging James Lover to be the reputed father of 
a bsſtard; 2gainſt which order Lover appealed to the general 
guarter ſeſſions held on the 22d of April, where it was quaſhed; 
and no caſe was reſerved for the opinion of this Court. But 
both the orders being now returned by certiorari, 

Erſtine moved to quaſh the order of ſeſſions, becauſe that 
Court had no juriſdiction to hear the appeal. The party gricved 
ſhould have appealed, under the ſtatute 18 El. c. 3., to the 
next general (a) ſeſſions ; & non conſtat but that a court of ge— 
neral / ions intervened between the 27th of March, when the 
original order was made, and the 22d of April, when the 
general quarter ſeſſions were held. And he relied on N. v. Soc 
Salk. 483. (6), where the order of ſeſſions was quathed for this 
very reaſon. 

Lord KEN VOR, C. J.— e "Wk on the other fide) 
obſerved that the caſe cited did not appear to be one of the 


» moſt authentic in Sz2/ke/d's Reports. But it is a general rule 


the 13 and 14 Car. 2. c. 12. /. 2, wiich 
gives an appeal againſt an rde uf removal, 


that every intendment ſhall be made to ſupport an order of juſ- 


tices (c); and as it does not appear that the general qua ter ſeſſions 
held on the 22d of April were not the ſeſſions next following 
the 27th of March, we will not preſume it for the purpoſe of 


quaſhing the order of ſeſſions. 
| Order of ſeſſions affirmed, 


(a) The 18 Fliz. c. 3. requires the ap- ; requires it to be made to the next quarter 
peal to be made to the next general ſeſſicr: ; i /eſions. 

(5) Carth. 45;. S. C. 

(e) Vid. 2 Str. 998, 9. 8a“: 142. & 485. 
R. v. Cre cr). 
4 | The 
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The K IN againſt J. HurD1s. 


P ON the appeal of James Hurdis againſt a poor rate at 

the ſeſſions held for the town and port of Seaford, the 
rate was confirmed, ſubje& to the opinion of this Court on the 
following caſe. The appellant objected to the rate, becauſe one 
Tjaac Mood, gunner of his Majeſty's fort and battery at Seaford, 
who was a ſervant to his Majeſty, and not in his own right the 
occupier of the dwelling houſe thereto belonging, and who 
therefore ought not to have been charged in the rate, was in- 
ſerted therein, and charged as the occupier of the battery- 
houſe. Vood was taxed for the battery-houſe ten ſhillings. 
At the time of making the rate he was and ſtill is a head or 
maſter gunner, and acted as ſuch in the fort or battery of 
Seafard. The fort and battery-houſe are the property of the 
crown. A maſter gunner is a warrant-officer appointed and 
removeable at pleaſure by the maſter- general of the ordnance ; 
though his office is uſually conſidered as a proviſion for 
life. Mood, being ſo employed in the fort, occupied the whole 
of the houſe, except one room, - which is allotted to the under- 
gunner by direction from the ordnance ; and the furniture of 
this houſe belonged to Mood. The inhabitants of the town, 
port, or pariſh, paying to the poor-rate thereof, have a right to 
vote in the election of members of parliament for the town 
and port; and the appellant is an inhabitant of that deſcrip- 
tion. 

Bearcroft and Curties, in ſupport of the order of ſeſſions, 
contended that though the property of the crown is not rate- 
able while in the hands of the crown, yet it has been fre- 
quently determined that, if any private ſubject by virtue of his 
office eccupies a houſe belonging to the crown, he is liable to 
be rated for it. Rex v. Mathews, Cald. 1. and Lord Bute 
v. Grindball, ante 1. vol. 338. 

The Court deſired to hear the other fide. 

Erſtine and Portington, contra. The caſes cited only ſhew 
that, where an officer of the crown has any beneficial intereſt, 
tudependently of .the immediate execution of bis office, ariſing 
from the occupation of any rateable ipecies of property, ſuch 
perſon is liable to be rated. Upon that. principle Mathews was 

Vol. III. 6M held 
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held rateable for a lodge and two acres of land: Mrs. Meliyn, 
the wardrobe-keeper at Hampton Court, was rated for a meadow 
belonging to her apartment in the palace: Lord North for Buſhy 
Park ; and Lord Bute for certain incloied lands part of Richmond 
Park, which he ſowed with corn, and of which he reaped the 
profits. In all thoſe caſes thereewas a clear beneficial intereſt 
accruing to the occupiers, which they did not enjoy merely in 
the due exerciſe of the functions of their reſpective offices. But 
in the caſe of Lord Amberſt v. Lord Somers (a), where Lord 
Amberſt only occupied certain rented ſtables as colonel of a 
| regiment, the court held him not liable to be rated in reſpect 
of ſuch occupation. Now that is the caſe here. Mood derives 
no beneficial intereſt from his occupation, independently of the 
neceſſary functions of his office; it is not optional in him 
whether he will refide there or not; he is compelled to be 
there. Therefore he is no more than a mere centinel; and is 
in the ſame fituation as a ſoldier in barracks: In Jolnba v. 
Louth (b), the Court conſidered agunner in the light of a common 
ſoldier. He has no permanent enjoyment; but is removeable 
from place to place, at the will of the maſter-general of the 
ordnance. Wood's occupation therefore of the battery-houſe 
was no more than as a ſervant of the crown, whole duty com- 
pelled him to be there. | 
Lord Kenyon, C. J.—T do not feel that my opinion upon 
this ſubject militates againſt any decided caſe ; but I ſhall de- 
termine vpon the ground of poſitive law, as it is laid down in the 
43 Eliz. which ſubjects every occupier of lands, houſes, Ce. 
to be rated to the relief of the poor, Now it is expreſsly 
ſtated in the caſe that Mood was the occupier of the battery- 
houſe : and though it might perhaps have been contended 
below that he was not the occupier, in the legal ſenſe of the 
word, yet the finding of the ſeſſions precludes that queſtion 
here. It is not however a-general poſition that a ſervant of the 
Crown occupying a houſe in reſpect of his office is not rateable 
for it; for I was always rated for the houſe which I had as 
Maſter of the Rolls: And ſo are the auditors and tellers of the 
exchequer. Soldiers indeed cannot be ſaid to be the occupiers of 
their barracks, in the legal ſignification of the word; they are no 
more than mere lervants. And in the caſe of Lord Amberſt v. 
Lord Somers it appeared that the former was not the occupier of 


the premiles rated. 
(a) Ante 2 vol. 372. (5) Ser. 7. | 


A$SHHURST, 
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Ass HuRs T, J.— Wherever perſons are ſtated by the ſeſſions to 
be the occupiers of crown-lands or houſes, they maſt be rated; 
though ſuch property would not be rateable in the hands of 
the king himſelf. In the ſame manner, though hoſpitals, or 
lands held for their immediate ſupport, are not rateable, yet 
if any officer of ſuch eſtabliſhments hold part of the hoſpital- 
lands for his own convenience, then he becomes rateable: As 
in the caſe of Eyre v. Smallpace (a), where the plaintiff, who 
was controller of Che//ea-college, and reſided in the controller's 
apartments, was held to be rateable as the occupier. Now Wood 
was the occupier in this caſe; and thoughhe had not a life-intereſt, 
yet it is well known that ſuch perſons are never diſmiſſed un- 
leſs for miſbehaviour ; and even if he were to be conſidered 
as a mere tenant at will, that will not vary the caſe. 

The other Judges concurring, 


Orders confirmed, 
(a) 2 Barr. 1059, b 


G. BARRINOGTON againſt The K IN G, In Error. 


HIS came before the Court by a writ of Error to reverſe 
an outlawry in felony, The only material parts of the 
record of outlawry are the following; 

It was ſtated that the writ of capias cum proclamatione ifſued 
on the 1oth of September in the 27th year &c., by which the 
ſheriff was commanded to take the priſoner, and have his body 
before the juſtices &c., at the general ſeſſions of the peace next 
after the firſt of February next enſuing ; and, if the ſheriff could 
not find him in his bailiwick, then to cauſe public proclamation 
Sec. that le ſhould be before the juſtices of the peace aforeſaid to 
anſwer &c.; at which ſaid general ſeſſions of the peace holden 
for the county aforeſaid, next after the ſaid farſt day of February, 
to wit, at the Seſſions Houſe in and for the county of Midaleſex, 
on Monday the twenty: fifth day of February in the 28th year 
Sc., the ſheriff returned the writ of capias cum proclamatione 
thus indorſed ; to wit, ** I certify and return that the within 
named G. Barrington is not found in my bailiwick ; and that 
by virtue of this writ to me directed at my county court bolden at 
the houſe known by the name of the Sheriff's Office ix Too#'s 
Court, Curſitor Street, in and for the county of Middle e/ex, within 
mentioned, the 1ſt of November, in the 28th year Sc, I cauſed 

the 
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1789. the firſt proclamation Sc.“; and it appeared” by the ſheriff's 
N return to the exigi facias that the priſoner WAs a ft time dis 
G. Bax= manded on the twenty. -firſt day of Februa 'y, in the 28th year Ec. 


quo and did not appear; therefore by the judgment &c , he was 
po ns. outlawed. 
n Error, 


It was aſſigned for error, that the writ of capias cum procla- 
matione alleged to be iſſued does not require the ſaid G. Barring- 
ton to render himſelf to the ſheriff of Middleſex, jo that the ſaid 
ſheriff might have his body before the juſtices therein named at 
the return of the ſaid writ, as by law it ought to have been 
done ; but on the contrary thereof requires the ſaid G. Bar- 
rington to be before the juſtices at the return of the ſaid writ, © 
which is contrary to the law of the land. That the faid writ of 
proclamation does not appear to be iſfued or executed as the 
ſtatute in that caſe made and provided requires. That it is not 
alleged that the ſaid G. Barrington was exacted or demanded at 
the Sheriff's County Court of Middleſex, holden at the houſe 
known by the name of the Sheriff's Office in Took's Court, 
Curſitor Street, and in and for the county of Middleſex, as by 
law it ought to have been. And that the ſaid G. Barrington 
is alleged to be a fifth time demanded and outlawed on the 
21/8 day of February in the 28th year &c., when it appears by 
the ſaid writ of capias cum proclamatione, and the faid proclama- 
tion returned thereon, that he the ſaid G. Barrington had a day 
given to be before the juſtices therein named until the general 
ſeſſion of the peace next after the 1ſt day of February, in the 
28th year &c, being the 2 5 day of that month. Other errors 
were aſſigned; but they were not diſſcuſſed either at the bar or 
on the bench. | 

Vood, for the priſoner, objected 1ſt that it was not ſtated in 
the ſheriff's return to the capias cum proclamatione that the pri- 
ſoner was exacted at the county court of Middleſen; it is only 
in ny County Court“, without adding the name of the county: 
and that the county court was not ſtated to have been holden 
in Took's Court, Curfitor Street, and in and for the county of 
Middleſex, but only“ in and for the county of Middle eſex”, 
This objection prevailed in R. v. Wilkes (a), becauſe it had been 
allowed in a variety of inſtances; though Lord Mansf-1d, in 
giving judgment, obſerved that originally there was no colour 
for requiring this technical form of words, and that there was 
no foundation either in reaſon or common ſenſe for ſuch an 
objection. 2dly, That the capias cum proclamatione commands 
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the priſoner to appear before the juſtices at the return of the writ, 
whereas it ſhould have commanded him 7 render him/elf to the 
ſheriff on or before the day when he was exacted, /o that the 
ſheriff might have bis body before the juſtices on the return. So 
that this abſurdity apppears on the record, that the priſoner had a 
day in court given to him by the capias cum proclamatione, f, the 
25th of February, and yet he was outlawed for not appearing on 

the 21/t of February. 

The Court, thinking this a weighty obje&ion; ſtopped the 
priſoner's counſel, and deſired 


Le Meſurier, for the proſecutor, to confine himſelf to this 


objection. He obſerved that it was material to conſider all the 


acts of parliament on the ſubject; fince as they were made ix 


pari materia, they might tend to elucidate each other. The 
firſt is the ſtat, of 8 Hen. 6. c. 10. which directs a proclamation 
on the iſſuing of the ſecond capias in caſes where the perſon 
indicted refides in a Foreign county, aud that the writ ſhall re- 
quire the perſon indifted to appear before the juſtices &c. at the 
return of the writ. Now that is the form uſed in the preſent 
caſe, Then came the ſtatute of 6 H. 8. c. 4. which enacts 
that in civil caſes a writ of proclamation ſhall iſſue at the ſame 
time as the writ of exigent where the defendant lives in a Foreign 
county, and that three proclamations ſhall be made, two at the 
ſhire courts, and one at the ſeſſions. Then the ſtatute 31 E/. 
c. 3. orders ſuch a writ to iſſue in all caſes. This ſtatute di- 
rects no form to be purſued: but the 6 H. 8. directs it to be 
that the defendant render himſelf to the ſheriff, ſo that the 
ſheriff may have his body before the juſtices at the return of 
the writ, But as the defendant had equally a day at the return 
of the writ as in the preſent inſtance, the ſame abſurdity muſt 
have exiſted then, as is now ſuppoſed on the preſent record. 
However the Court will not conclude that the Legiflature en- 
acted abſurd proviſions; and there is a ground on which both 
the proclamations may well ſtand ; for as no outlawry is of any 
force, nor works any forfeiture, until it is returned, it ſeemed to 
be in the contemplation of the Legiſlature, that the priſoner 
might ſave that forfeiture by coming in at any time before the 
return. And the ſtatute 4 & 5 V. & M. c. 22, which only 
extends the 31 El. c. 4. 10 criminal caſes, does not afford any 
argument either way. 
Lord Kenyon, Ch. J.— Some of the objections, ſtated in the 
aſſignment of errors, appear to me extremely nice and ſubtle; 
Vor. III. CH and 
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CASES IN MICHAELMAS TERM 


and I am very glad, from the clearneſs of one, to be relieved 
from the neceſſity of giving any opinion on the others. The 
proceedings in this caſe impute to the priſoner that he has been 
guilty of diſobedience of the law: they require that he ſhould 
render himſelf to the juſtices at the general ſeſſions of the peace 
next after the firſt of February then next enſuing, and that time 
is aſcertained by another part of the record to be on the 2575 
of February : but before that day arrived, namely, on the 21/ 
of February, the ſentence of outlawry is pronounced on him. 
It is clear that the diſobedience of the law, for which he was to 
be puniſhed, never happened ; for the day was not arrived, on 


which he was required to render himſelf, Therefore on 


the plaineſt principles of common ſenſe, without looking after 

critical objections, I am of opinion that this outlawry muſt be 

reverſed. \ 
 A&HnvRsT, J.—of the ſame opinion. 

BULLER, J.— am glad that we are not called upon to give 
any opinion on the firſt objection; though I confeſs I have a 
ſtrong opinion upon it. I do not know that it has ever been 
determined that in any return made by a ſheriff any technical form 
of words is neceſſary : certain requiſites mult be oblerved ; but if 
obſerved in ſubſtance, and the return be not in equivocal terms, 
a great deal of argument is neceſſary to convince me that ſuch a 
return is bad, But the ſecond objection is perfectly clear. The 
ſtatute 8 Hen. 6. c. 10., which has been referred to, has no re- 
lation to this caſe: that act only applies to indictments in one 
county againſt offenders reſiding in another, and only to caſes 
where it appears on the face of the inditment that he does reſide 
out of the county. There the Legiſlature have required that a 
proclamation ſhall iſſue with a fecond capias, and go into the 
county where the perſon indicted lives: and, it is true, in ſuch 
a caſe the writ muſt require the perſon indicted to appear be- 
fore the juſtices at the return of the writ: but that return is be- 
fore the time of the outlawry; for there mult be a pluries capras 
before the outlawry can ifſue ; all thoſe are preparatory ſteps to 
the outlawry, and the priſoner's appearance is required in order to 


prevent the outlawry. But this is a very different caſe ; for 


here the writ is returnable after the outlawry is complete. In 
looking into the precedents on this ſubjoct, there is one of Te 
King v. Cranſſoun for the murder of Mr. Blandy (a) which de- 
ſerves attention, becauſe ſome of the moſt eminent gentlemen 


(a) Vid. 10 &.. Fr. bo 0 
hon of 
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of the profeſſion were employed in it ; and therefore it is natural 
to ſuppoſe that great care was taken in ſettling that outlawry; 
and in that I obſerve that the writ of caprias cum proclamatione 
required Cranſtoun to render himſelf to the ſheriff, ſo that the 
ſheriff might have bis body before the juſtices at the return &c. 
The form of outlawry in civil caſes is alſo material to be con- 
fidered. The ſtat. 31 El. c. 3. ſettles the form in civil pro- 
ceedings; and the 4 5 V. & M. c. 22. / 4. extends the 
proviſions of the former act to criminal caſes, before judgment. 
For there is a difference in that reſpect whether the outlawry be 
after or before judgment; for, if after judgment, no procla- 
mation is neceſſary. And unleſs that diſtinction be attended to 


in Wilkes's caſe, that caſe, as reported in Burrow, may miſlead; 


for the arguments are not ſtated. In fact that was an outlawry 
a/ter conviction, and therefore it did not come within the itatute 
of V. & M. But that ſtatute extends the. proviſions of the 
31 El. c. 3. to criminal caſes before judgment; and therefore 
that, which has prevailed in civil caſes, is a fair rule in this caſe. 
Now in civil caſes the writ of capias cum proclamatiane uni- 
verſally requires the perſon indicted t render himſelf to the ſbe- 
riff, ſo that the ſleriff may have bis body before the juſtices at the 


return Cc. Therefore it ſeems to me that this is a decifive 


objection, and that the outlawry muſt be reverſed. 

GROSE, J.—I am glad not to be obliged to give any opinion 
on the firſt objection ; for the ſecond appears to be deciſive. It 
ſeems abſurd to pronounce a judgment of outlawry againſt a 
| perſon on the 21 of February for not appearing on the 25th of 
the ſame month. 

ASHHURST, J. Then pronounced the judgment of the Court, 
that the outlawry ſhould be reverſed ; that the priſoner ſhould 
be reſtored to his former rights; and that he ſhould be re- 
manded. And the Court awarded a Procedends to carry back 
the record to the Court from whence it came. 


Outlawry reverſed. | 


The 
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Thur ſaas, 
Nov . 26th, 


If an order of 


removal be 
executed 
three days 


before the 


ſeſſions in a 
pariſh twenty 
miles from 
the place 
where the' 
ſeſſions are 
holden, and 
there is no 


appeal to 


thoſe ſeſhons, 


the juſtices 


arenot bound 
to receive an 
appeal at the 
next ſeſfiions. 


receive an appeal againſt an order of removal, 
made on Friday the 18th of April; on the 19th the pauper 
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The KING againſ the Juſtices of HRRETORDSRHIRE. 


Rule had been obtained on the defendants to ſhew cauſe 


why a mandamus ſhould not iſſue, commanding them to 
The order was 


was removed; and on the Tueſday following, the 22d, the 
Eaſter ſeſſions were held at Hereford, 20 miles diſtant from the 
pariſh to which the party was removed; at which ſeſſions it is 
the practice not to receive any appeal after the Tueſday morning. 
The pariſh not having appealed at thoſe Eafter ſeſſions, the juſ- 
tices at the Midſummer ſeſſions refuſed to receive the appeal, 
becauſe not made at the next quarter-ſeſſions, according to the 
13 & 14 Car. 2. c. 12. / 2. The foundation of this applica- 
tion was that, as the officers of the pariſh, to which the pauper 
was removed, had not ſufficient time to convene a meeting of 
the inhabitants, in order to take their opinion upon the ſubject 
whether there were any grounds for the appeal, the Midſummer 
ſeſſions were the next poſſible ſeſſions. | 
Caldecott, now ſhewed cauſe againſt the rule. 


Bower, in ſupport of it. 
Lord Kenyon, C. J.—The words of the at of parliament 


are very ſtrong ; and they require the appeal to be made at the 


ſeſſions next after the grievance, Where indeed an order of re- 
moval has been made ſome time before, and only executed a 


very ſhort time before, the ſeſſions, ſo that there was no poſſi bi- 


lity of appealing to thoſe ſeſſions, this Court has interfered by 
granting a mandamus to compel the juſtices at the following 
ſeſſions to receive the appeal; becauſe the words ** next ſeſſionsꝰ 
mean * the next paſſible ſeſſions” (a). But this is a very dif- 
ferent caſe; for there were two intervening days after the exe- 
cution of the order, and before the Eajter ſeſſions; and if 
there was not ſufficient time before thoſe ſeſſions to give reaſon- 
able notice of appeal, the appeal might have been then entered 
and adjourned, according to the ſtat. 9 Geo. c. 7. J. 8. 


The three other judges concurring, 
1 Rule diſcharged, 


(a) R. v. The Fuſtices of Yorkſhire, Deugl. 183. 
3 | The 
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The KING againſt the Inhabitants of For EST. erer, 
Noy. 26th. 


WO juftices removed by an order James King, his whether the 


2 : . ; landlord or 
wife, and their five children, from that part of the moans 


pariſh of Folkeſtone, which lies within the townſhip of Folkeſtone, _—_ the 
and - tax is a 


in Kent, to that part which lies without; which order was queſtion of 
on appeal to the ſeſſions quaſhed, ſubject to the opinion o28, whe 
this Court on the following caſe. On the 1oth of Ofober juſtices at 


1781 the pauper hired a houſe in the pariſh of Folkeſtone in — 


Kent, of the yearly value of 5 /. 5 f. of Henry Selden, in which it = SO 
he reſided for three years; during which time he paid the precluded 


land-tax for the houſe : but after he had paid three quarterly N 


rates in 1782, he complained to his landlord that his (the land- whether they 


k ve d 
lord's) other tenants did not pay the land-tax for their houſes, — — 


and therefore defired him to deduct it. The landlord refuſed — — 


to allow what the pauper had already paid, but agreed to de- the other ar- 
duct it in future, which he did. There was not any agree- N ot 
ment made between the pauper and his landlord which of them 
ſhould pay the land-tax. The rate for the land-tax was in the 


following form; 


Sum Aſſeſſed. 3 — Occupiers Names. | Premiſſes. | Quarterly payment. 


£10 10 © 


Henry Selden. | James King. Houſ:. ö Co a G6 


The ſeſſions were of opinion that the Landlords were the 
perſons intended to be rated in the rates and that the names of oc- 
cupiers, inſerted in the ſecond column, were only meant to diſ- 
tinguiſh the premiſſes, and to direct the collectors to whom 
they were to apply for payment of the rate. 


Mingay, in ſupport of the order of ſeſſions, was ſtopped. 


Robinſon, contra, ſaid that this caſe was determined by 
that of Rex v. St. Lawrence, Winchefler (a), where the facts were 
preciſely ſimilar to thoſe in the preſent caſe, except that here 
the juſtices have ſtated, as their opinion, that the landlords 
were intended to be rated: but that cannot vary the caſe ; for 
they have ſtated all the facts for the opinion of this court, 
without meaning to preclude them by any opinion of their own. 


(a) Cald. 379. 
Vol. III. : 60 Lord 


FoLKkEsSTONE, 
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Lord Kenyon, C. J. This is the landlord's tax. And when 
the queſtion firſt came before the court, it was doubted whe- 
ther a tenant who was rated to and paid the land- tax ſhould 
gain a ſettlement by it: but in R. v. Bramley (a) it was obſerved 
that that doubt had been gotten over.” But in this 
caſe no queſtion can ariſe : on the rate there is one column of 
the proprietors, and another of the tenants; but the names of 
the tenants were only inſerted in order to ſhew for what property 
the landlords were rated. And the juſtices in this caſe have ſta- 
ted (what I think they were bound to do) that the landlord 
was rated, 

BULLER, * R. v. Mitcham {b), R. v. St. Lawrence 
(c), and R. v. Endon (d), it was held that, as between the 
public and the tenant, the land- tax is the tenant's tax, though 
as between the landlord and the tenant it is otherwiſe; that, if 
it be doubtful on the rate itſelf, whether the landlord or the 
tenant be rated, it muſt be collected from other circumſtances; 
that the land- tax is prima facie a tenant's tax; and that if nothing 
appear to the contrary, the occupier muſt be preſumed to be 
the perſon rated. This idea was not adopted in theſe late caſes 
for the firſt time; for ſo long ago as in a caſe in the 30 Geo. 2. 
Foſter, J. ſaid ©* the occupier is the perſon who is to pay.” 
But whether the landlord or tenant be rated is a queſtion of fact, 
which ſhould always be found by the juſtices : here it is 
ſtated, and we are precluded by their opinion from entering into 


the queſtion. 
Order of ſeſſions 2 


(a) Burr. S. C. 5. (c} Cali. 379. 
(5) Cald, 276. Dangl. 215. 8. 65. ad Ed. | (%) Cald. 374. 


3 c HAxRK EW 


IN THE THIRTIETH YEAR OF GEORGE III. 


Hanxey and Others, Aſſignees of Jonx and Bexjawin 
Vaucnan, againſt SuiTH and Others, 


| N the firſt trial of this action a ſpecial caſe (a) was reſerved ; 
on arguing which the Court, ſuſpecting fraud on the 


part 
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Friday, 
Nov. 27th. 


Where a caſe 
is reſerved, 
and from the 
inſucient 
ſtate of it 15 
neceſſary to 


ſend it down to a ſecond trial, and nothing is ſaid reſpecting the coſts, the party ſucceeding on ſuch ſecond 


trial is not entitled to the colts of the firſt. 


(a) Hankey and others, aſſignees of John and 
Benjamin Vaur han, againſt Smith and others. 
E. 29 Geo. 3. B. R. 


To this action upon the caſe for goods 
ſold and delivered by the bankrupts the de- 


fendants pleaded the general iſſue, and gave 


notice of ſet off applicable to the bill of ex- 
change hereafter mentioned. At the trial 
at the ſittings after Micbacimas term 1788, 
at. Guildhall before Lord Kenyon, the jury 
gave a verdict for the plaintiffs, damages 
5204, 16 5; ſubje& to the opinion of this 
court on the following caſe. 

On the 26th of July laſt a commiſſion of 
bankrupt iſſued againſt the Yaughens, who 
on the 2gth of the ſame month were de- 
clared bankrupts. Jabs Faughan com- 
mitted an a& of bankruptcy on the 22d, 
and Benjamin Vaughan on the 23d, of Fuly. 
The plaintiffs on the 5th of Aug were duly 
choſen aſſignees &c, On the 3d of Fuly 
the bankrupts, who were ſugar-refiners, ſold 
the defendants ſugar and molaſſes to the 
amount of 452/. 2s. 8 4; and on the 21ſt 
of the ſame month ſold other ſugars to them 
to the amount of 68 J. 13s. 44., making 
together 520/. 16s. for which this action 
was brought. One William Broadhurft on the 
6th of June 1788 drew a bill of exchange 
on the bankrupts for 600 J. payable to his 
order two months after date for value de- 
livered to them in raw ſugar; which bill was 
duly accepted by the bankrupts, and in- 
dorſed by Breadhurſt, and delivered by him 
to Towgoed and Co; who on the 2d of July 
laſt, and after the bill was accepted and in- 
dorſed, diſcounted it with the defendants, 
and delivered the ſame to them, The de- 
fendants on the 5th of Augaft laſt proved 


the balance due to them on the bill of ex- 
change, after deducting 5204. 16s. On 
the 1oth of September 1788 one of the de 


41 fendants, Francis Keule, was examined be- 


fore the commiſſioners named in the commiſ- 

ſion againſt the bankrupts, when he depo- 

ſed, That he, together with 7e/. Kemile, 

Smith, and Travers, the other defendants, 

carried on the trade and buſineſs of grocers; 

that on the 2d of Jul laſt W.Towgood ap- 

plied to him to diſcount the bill in queſtion ; 

that he had before that time heard that 

Vaugbans houſe was in difficulties, but he 

knew that B. Yaughan was a partner with 
J. Vaughan, and he thought him a good 
man; that V. Towgeod ſaid there had been 
rumours of Yaughans' ſtopping, and that as 
the houſe of him (this examinant) was engaged 
in the ſugar trade they could buy goods to cover 
the bill; that he ſaid he did not care what 
rumours there were, as he believed the hot ſe 
of J. Vaugban and Co. to be perfectly ſafe, 
and that they only wanted time; that at the 
time he took the bill be meant to buy ſugars to 
cover the bill; that accordingly ſome Sugars and 
molaſſes xcere bought on the next day; and that 
between that time and the 22d of July ſu- 
gars and molaſſes to the amount of 520/. 167. 
were bought by their (this examinant's) 
houſe of the bankrupts ; that he had never 
diſcounted a bill for V. Towgood before, and 
that he knew that Towgood”s father was a 
banker. The defendant Joſeph Kembie was 
alſo examined before the commiſſioners, who 
depoſed that he was the perſon who bought 
the abovementioned ſugars of the bankrupts, 


and that at the time he bought the ſame he did 


not inform them of their houſe being in poſ- 
ſeſſion of the bill; Sat one rea/on of bis going 


to the houſe of Vaughan and Co, to purchaſe 


under Yaughan's commiſſion 79 J. 45. as | the ſugars and molaſſes was their being in po/- 


22 
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17%g. part of the defendants, ſent the caſe down to a ſecond trial, in 
order that that queſtion might be inveſtigated, without ſaying 
any thing about the coſts. On the ſecond trial the plaintiffs 
obtained a verdict, the coſts of which only the Maſter allow- 


ed. 


Ruſſel now moved that the Maſter might review bis taxa- 


tion of coſts, and be directed to include in it the coſts of the 


firſt trial. 


Holroyd oppoſed this motion in the firſt inſtance; inſiſting 
that this caſe fell within the general rule, that, where nothing 


is ſaid about the coſts of the firſt trial, and they are not reſerved © \ 


to abide the event of the ſecond verdict, the ſucceſsful party on 
the ſecond trial is not entitled to the coſts of the firſt. Maſon 


v. Skurray. Dougl. 421. 


Schulbred v. Nutt, ib. n. This rule 


alſo obtains with reſpect to the coſts of pleadings, where, if 


ſe ion of the bill; and that at the time when 
the bill was diſcounted for Texvgood he did 
not indorſe the ſame, but by a memorandum 
in writing agreed to indorſe it when 
he ſhould be thereunto required; that he 
accordingly indorſed it a few days afterwards 
and after he had heard that Vaughan houſe 
had topped payment; that the reaſon why 
the bill was not indorſed was that if Yaughan 
and Co. had ſtood their ground it might be 
preſented for payment without the indorſe- 
ment of Towgood. Danvers and Co, (the houſe 
in which William Towwgood is a partner), as 
W. Towgoed did not chuſe that their names 
ſhould appear. 


Ruſſel, for the plaintiffs, contended 
that, abſtractedly from every circumſtance 
of fraud, the ſet-off could not be maintain- 
ed, becauſe there were neither mutual debts 
or mutual credits between the parties within 
the 5 Geo. 2. c. 30. Pręſcot's (a) caſe ſhews that 
there was no mutual gebt, becauſe the bill 
was not due till after the bankruptcy. Net- 


£ ther was there any mutual credit; ſor at the 


time of ſelling tha goods the bankrupts did 
not know that this bill was in the hands of 
the defendants. They, in taking the bill, 
gave no credit to the bankrupts; they took it 
merely to accommodate Towwgoodand Co. But 


() 1 4th, 230. 


both parties are in fault, neither is entitled to coſts as in the 


The Court were clearly of opinion that 
there was mutual credit. 

Lord KEN TONY, Ch. J. ſaid the mut il 
credit was conſtituted by taking the bill on the 
one hand, and ſelling the ſagars on the o her. 
Though if the bill had comeinto the defen- 
dants' hands ex poſt facto, as after the action 
(S) was brought, it would have been otherwiſc. 

BuLLER, J. In order to conſtitute mu- 
tual credit, it is not neceſſary that the par- 
ties mean particularly to truſt each other in 
that tran ſaction. For if a bill of exchange, 
which is accepted, be ſent out into the world, 
credit is given to the acceptor by every per- 
ſon who takes the bill: now that conſtituted 
the credit on one fide in this caſe; then, on 
the other, credit was given to the defendants 
by the bankrupts for the goods. 

The caſe was alſo argued on the ground 
of fraud but the Court, not conſidering 
the tranſaction to be fraudulent, gave judg- 
ment for the defendants. But on a ſubſe- 
quent day in Za ler term they obſerved that 
there were circumſtances to be left 'to the 
jury, on which they ought to exerciſe their 
judgment, whether or not fraud could be 
imputed to the defendapts ; and for that 
reaſon they ordered it to be ſent down to 
another trial. 

Holreyd, for the defendants. 


(5) Vid. Evans v. Profſer, ante 186. 


inſtances 
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inſtances of a repleader, and where the judgment is arreſted. 
Kirk v. Nowell, ante 1 vol. 267. And, a 

The Court, thinking that this caſe came within the general 
rule, where on ſending a cauſe down to be re-tried nothing is 
faid reſpecting the coſts the party ſucceeding on the ſecond 
trial is not entitled to the coſts of the firſt, 

| Refuſed the rule. 


Brooks qui tam againſt MIUVLIX Ex. 


H1IS was an action on the ſtatute 12 Geo. 2. c. 36. ; the 
firſt ſection of which enacts that it ſhall not be lawful 
to import or bring into this kingdom for fale any book, firſt 
compoled or written and printed and publiſhed in this kingdom, 
and reprinted in any other place whatſoever ; and if any perſon, 
knowing the ſame to be ſo reprinted and imported, ſhall ſell, 
publiſh, or expoſe to ſale, any ſuch book or books, he ſhall 
forfeit the ſaid book or books, and the ſame ſhall be forthwith 
damaſked ; and ſuch offender ſhall forfeit 5 1. and double the value 
f every book which he ſhall fo ſell &c, together with cotts 
Sc.“ At the trial at the laſt Carlife aſſizes before Themſon, 
Baron, the plaintiff proved two diſtin acts of ſale on the ſame 
day, the one of ſeveral books by the defendant himſelf in the 
morning, the other by his wife in the afternoon in an open 
ſhop at Car/i/ſe : and the learned judge being of opinion that 
this conſtituted two different offences, for which two penalties 
were incurred, a verdict was taken for the plaintiff on two ſe- 
parate counts, | 
Chambre, on a former day in this term, obtained a rule to 
ſhew cauſe why there ſhould not be a new trial, or why the 
verdict ſhould not be entered on one count only, on the ground 
that only one penalty could be incurred in the ſame day; and 
he relied on the caſes of Marriott v. Shaw (a), R. v. Matthews 
(5), and Crepps v. Durden (c) ; the two former of which were 
on the 5 An. c. 14. / 4- for keeping or uſing greyhounds for 
the deſtruction of game; and the latter on the 29 Car. 2. c. 7. 
for exerciſing a trade on a Sunday; in all of which it was held 
that only one penalty could be forfeited in one day. 
Lau and Word now ſhewed caule ; inſiſting that, on the fair 
conſtruction of this ſtatute, the offender was liable to one pe- 
nalty for each ſale of books, though he repeated the ſame offence 


(a) Com, 274. (5) to Med. 26. (c) Cowp. 640. 
Vor. III, 6 P ſeveral 
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ſeveral times in the courſe of the ſame day. This is clearly 
diſtinguiſhable from the caſes cited; that in Cowper was only 
one continued exerciſing of the trade in one day; and as the 
others were for keeping or uſing dogs for the deſtruction of 
game, the keeping or uſing a dog for ſuch a purpoſe for a whole 
day is only a continuation of the ſame act. in thoſe caſes there- 
fore from neceſſity only one penalty could he incurred in the 
ſame day, But the determinations would have been different, 
had the offence been the 4://ing of game; for then the offence 
might have been repeated in the ſame day. The whole depends 
on the nature of the offence: and as in this caſe the af of ſale 
is the offence, and as the ſale of the ſet of books in the morning 
was totally diſtint from, and unconnected with, the ſale in the 
afternoon, the defendant has ſubjected himſelf to two ſeparate 
penalties. 

Cockell, Serjeant, and Chambre, in ſupport of the rule, If 
the act of parliament had impoſed the penalty on e ſale of every 
book, or for every offence, the plaintiff, would have been entitled 
to recover the two penalties : but by the terms of the ſtatute 
the penalty is inflicted on the offender for ſelling ; and that brings 
this caſe within the reaſon of thoſe cited, particularly that of 
Mariott v. Shaw; for there it might equally have been ad- 
judged that the act of killing one hare at one hour was evidence of 
Keeping or uſing &c., and that the act of killing another on ano- 
ther part of the tame day and at another place was alſo evidence 
of keeping or uſing &c., and conſtituted a ſeparate offence, 
becauſe unconnected with the firſt, (for it was ſtated that the 
acts were committed at different places :) but the Court deter- 
anined that it was only one offence, becauſe ** all was done the 


be: Jame day.” The caſe of Crepps v. Durden was allo decided on 


the ſame principle; for Lord Mansfie/d there ſaid ** There can 
be but one entire offence on one and the ſame day.” If there 
be any diſtinction between this and the caſes cited, it is in favor 
of the preſent defendant; for the act of parliament, on which 


this action is founded, has made a diſtinction between the for- 


feiture of the 5 /., and the double value of the book: the for- 
mer is only 5 J. generally for the offence; the latter is double 
the value of every book fold. Therefore only one penalty, name- 
ly 5 J. and the value of every book fold, can be incurred in one 
day. It might equally be contended that, as the ſale of each 
book forms a diſtin and ſeparate contract, the forfeiture of 


5 4. thould attach on each. 
Cur. adv. ITY 
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Lord Kenyon, Ch. J. on this day ſaid, —We have conſidered 
this queſtion, and are of opinioa that the two penalties may be 


recovered, becauſe hey were two diſtinct acts of ſale. 
Rule diſcharged, 


CoortR againſt TI EIN. 


FTE R this action was brought and the declaration de- 
livered, the plaintiff diſcovered that the defendant was 
an infant, and entered a Noli proſegui; on which 

Marryat on a former day moved that the defendant might be 
allowed his coſts under the 8 Eis. c. 2. / 2., which gives the 
defendant coſts if, after declaration the plaintiff ſhall ſuffer the 
ſuit to be diſcontinued, or otherwiſe ſhall be nonſuit in the 
fame”. He faid this caſe came within the reaſon of the ſta- 
tute ; and that the only caſe to be found on the ſubje& was in 
Hardres 152., which indeed does not appear to have been de- 

cided, But in practice coſts in ſuch cafes are always allowed. 
Law now ſhewed cauſe contending that this cafe neither 


came within the words or the reaſon of the act of parliament. 


The words are only diſcontinuance and nonſuit; and there was 


good reaſon for not extending the ſtatute to a retraxit or a noli 
proſequi, becauſe by taking theſe ſteps, which are active, the 
party renounces the claim which he had on the defendant, and 
cannot afterwards commence another action for the fame caufe : 
whereas in the caſes of d:/continuing, or becoming nonſut, 
which are negative, the party is at liberty to bring another action 
for the fame cauſe; to prevent the vexation of which this ſtatute 
was paſſed, Bat 


The- Court ſaid that the cafe of a gli proſequi could not be diſ- 
tinguithed in reaſon from that of a diſcontinuance ; for that in 
this as well as in that the party might afterwards commence ano- 
ther action for the ſame cauſe; and that the practice had been to 
give colts in ſuch caſes. 


Rule ahſolute. 


The 


511 


1739. 
— 


Ba oOx E 


againſt 
Mir LIKE. 


F riay, 
Nov. 27th, 


If the plain. 
tiff enter a 
nali proſeq tt, 
tae defend- 
ant is intitled 
to coſts under 
the 8 El. 


Go . +. 3. 


„ tf 


— 23 "x 

c : < 
„ > 5 r » 
, 7 r a 


— RY — 2 ry 
0 . 2 

3 — — Ws = 

= — 8 


* 2 S 
* 


j 
*L 
Wi 

oF 
» 
+ Aj} 
1 


j Coo ny — 2 
— —— — ————— —— - _ 


_ * 


Som SEC 
— ** — — * 


512 
17 89. 
— Id 


Saturday, 
Nov. 28th, 


The ten days 


after demand 
of coſts un- 
der a recog- 
nizunce, ta- 
ken by vir- 
tue of the 

5 W © M. 
c. 11. /. 2, 3. 
muſt elapie 
before an at- 
tachment can 
be granted 
againſt the 
party refu- 
ſing to pay 
them. 


4 


CASES IN MICHAELMAS TERM 


The KrNG againſt IRELAND. 


VN granting a certiorari to remove into this court an indict- 
ment againſt another perſon for a miſdemeanor, the de- 
fendant entered into a recognizance in 20 J. for the coſts, &c. 
under the 5 W. & M. c. 11. /.';. After conviction of the prin- 
cipal, a demand was made on the defendant for the coſts; and 
the queition aroſe on the words of the third ſection of that act, 
which are“ that the proſecutor, for the recovery of ſuch coſts, 
ſhall - wirhin ten days after demand made of the defendant, and 
refuſal of payment, have an attachment granted againſt the de- 
fendant,” In the preſent caſe only eight days had elapſed ſince 


the demand, which it was urged was ſufficient to entitle the 


proſecutor to an attachment, as the act ſays he ſhall be entitled 
to it within ten days after demand. But 

The Court ſaid that, though the words of the ſtatute were 
© within ten days, they had always been underſtood to mean 
that the ten days muſt elapſe before the attachment could be 
granted ; otherwiſe, inſtead of the indulgence of the ten days 
ſuppoſed to be offered by the legiſlature, the party would be lia- 
ble toan attachment zmmediately after a demand and refuſal. And 
they he 
Refuſed the attachment. 
Mingay for the attachment. 
Silveſter contra. 


The END of MicuaAatlMaAs TERM. 
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Court of KING's BENCH, 
IN 
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In the Thirtieth Year of the Reign of GBORO III. 


The King again// The Inhabitants of GauLINOGAv. 


Hs was an inditment for not repairing a highway: and 

it ſtated that“ from time whereof Cc. there was and yer 

is a common and ancient king's highway leading from the pariſh 

of Hatley, St. George, in the county of Cambridge, towards and 

unto the pariſh of Gamlingay in the county aforeſaid for all the 

liege ſubjects, &c. and that @ certain part of the ſame king's com- 

mon highway called Hatley way, fituate, lying, and being, in the ſaid 

pariſh of Gamlingay, containing in length Fe. on Cc. was and 

yet is in great decay &c.” After verdict for the proſecutor at 
the Cambridge aſſizes, 

Le Blanc, Serjt. obtained a rule to ſhew cauſe why the judg- 
ment ſhould not be arreſted, becauſe it was not ſtated in the in- 
dictment that the road out of repair was in the pariſh of Gamlin- 
gay; on the authority of a caſe in 2 Ro. Abr. title ** Indi- 
ment,” m. pl. 19. where an indictment for ſtopping a way at D. 
leading from D. to S. was quaſhed, becauſe it was alleged to be 
from D., which excludes it. 

Partridge and Graham now thewed cauſe, If it appear upon 
the whole indictment, taken together, that the road indicted is 
within the pariſh, the Court will not arreſt the judgment, eſpe- 
cially as this application is made after verdict. And this is diſ- 
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1790. 


Tueſday, 
Jan. 26th. 


An indict- 
ment againſt 
the pariſh of 
B. for not re- 
pairing aroad 
leading from 
A. to B. 18 
excluſive of 
B., and 
therefore 
bad: and it 
is not aided 
by a ſubſe- 
quent alle- 
gation, that a 
certain part of 
the ſame high 
way fitwate 10 
B. is in de- 
cay Sc. 


. — ® * — = — — 1 
0 — DT 7 — = — I © 4, <> ——— 
— —— > 0%, oe "#4 . £7 — . 1 — e 2 r 
— mav=. < Ss „ n I = — A s 
a DT TIN F<, i 1 EIT 


— 


. 


—— — 


————— : 
n 
"RS 1 * 
— ͤ — — — oe FO. 
— — Ü — ——— —— 


514 
1790. 


— 


The Kix G 
againſt 
The Inha- 
bitants of 
GAu- 
LIN GAT. 


CASES IN HILARY. TERM 


tinguiſhable from the caſe cited from Ro, Abr.; for it does not 
appear but that that was a motion before trial, whereas here the 
defendants have been convicted on the merits. But at the moſt 
that caſe only proves that, if a road be deſcribed as leading fro: 
A. to B., the from is excluſive of A : but it does not follow that 
B. is excluded by the word anzo. And even the former ſeems 
to have been ſhaken by the caſe of R. v. the Inhabitants of Har- 
row, 4 Burr. 2090. So in Pugh v. the Duke of Leeds (a), a 
leaſe ** from the day of the date” was held incluſive; and the 
court faid it might be taken to be either incluſive or excluſive 
according to the ſubject matter. So in R. v. Adderley (C), the 
word © after” in the ſtat. 20 G. 2. c. 37. J. 2. (which requires 
that no ſheriff ſhall be called upon to return proceſs, unleſs 
within fix months after the expiration of his office) was de- 
termined to be incluſive. And there is leſs reaſon why the 
word unto” ſhould neceſſarily be confidered as excluſive. But 
even if there be any doubt on the former part of the indictment, ' 
the latter part poſitively ſtates that the part of the road, which is 
alleged to be out of repair, is ſituate in the pariſh of Gamlingay. 
Indeed it ſeems to have been conſidered in ſome caſes that it is 
not neceſſary (c) in an indictment to ſtate the places from and 
to which a highway leads. 1 Hawk. P. C. c. 76. / 86. 
3 Keb. 89. Latch. 183. and 10 Mod. 383, If then it were un- 
neceſſary to deſcribe. the highway with preciſion, the former 
part of this indictment may be rejected, and the latter alone, 
which is ſufficiently certain, will warrant the judgment, 

Le Blanc, Serjt. and Wilſon, in ſupport of the rule were ſtop- 
ped. 

Lord Kenyon, Ch. J.—We are not called upon in this caſe 
to ſay whether or not the indictment could have been ſupport- 
ed, if it had not deſcribed the places 70 and, from which the 
road leads: but here the proſecutor has undertaken to deſcribe 
the road ; and the queſtion is, whether the pariſh of Gamlingay 
are bound of common right to repair the road which is deſcribed. 
Now they are only ſo bound, if the road lies within their pa- 
riſh. But the road is deſcribed as leading from Hatley unto 
Gamlingay, which excludes Gamlingay. I remember a ſimilar 
queſtion ariſing on the conſtruction of a turnpike act ſome years 


ago, reſpecting the road leading through Bartel to Haſtings, 


when this Court held that the words “ from” and ** to“ were 
both excluſive (d). And though it is to be lamented that a 


(a) Cowp. 714. (5) Dougl. 446. (c) Vid. 3 Keb. 644. cont. (4) V. 1 Burr. 376. 
: | judgment 
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judgment is to be arreſted on account of the inſufficiency of the 
indictment, after a verdict has been obtained againſt the de- 
fendants, yet we ought not to countenance any negligence in 
thoſe whoſe buſineſs it is to draw indictments; and if a defect 
in an indictment of this ſort were to be over-looked, it might 
be expected that the ſame indulgence ſhould be extended 
to all others. The caſe of Pugh v. the Duke of Leeds, which 
was Cited, is not applicable to the preſent ; for that was deter- 
mined on the ground of there being no fraction of a day; and 
it muſt be remembered that though, I believe, that caſe was 
rightly decided, the contrary determination had before been made 
by all the judges. 

ASHHURST, J.—The caſe of Pugh v. The Duke of Leeds 

was properly decided: but that turned on the conſtruction of a 
contract between two perſons, where their intention was to be 
conſidered. But greater certainty is required in indictments 
than in contracts of that kind. Now the whole of the road de- 
ſcribed by the former part of the inditment is excluded by the 
terms from” and“ unto”; and the latter part is a contradiction 
in terms to the former allegation. 

(a) GROSSE, J.— The caſe, quoted from Latch, for the ſecond 
point expreſsly determines that the principal objection is a valid 
one. There the indictment was quaſhed, becauſe the road was 
deſcribed to lead from London to Ken/ington,, which excluded 
Kenfington. And it is there mentioned, that afterwards an- 


other indictment was quaſhed on the very ſame ground. With. 


reſpect to the caſe cited from Byrrowit appears from the manner 
in which the inditment was drawn that the pariſh was not ex- 
cluded. But here the whole road deſcribed is excluded by the 


terms of the indictment ** unto Gamlingay. 
Rule abſolute. 


() Buller, J. was fitting for the Lord Chancellor, who was indiſpoſed, 


The KING again/i The Inhabitants of Wa Lrox in 
LE DAL E. 


WO juſtices removed Ricbard Cunliffe the pauper, and 
his family, from Valton in Le Dale in Lancaſbire to 
Kirkham, in the ſaid county. On appeal it was admitted that 
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himſelf meat, drink, lodging, and phyſic in fickneſs, during the term ; for which benefit tothe maſter no 
additional duty was paid under the 8 An. c.9, /. 45: And the indentures were held to be admiſſible e- 
vidence, it not appearing that certain weekly payments, which the maſter covenanted to make to the ap- 
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the pauper's original ſettlement was in Kirkham ; but the ap- 
pellants infiſted that he had gained a new ſettlement by ap- 
prenticeſhip in Walton; and in ſupport of it offered in evidence 
an. indenture of apprenticeſhip, by which he bound himſelf to 
Croft and Hall, callico printers, for 7 years. The indenture 
contained, beſides the uſual covenants, a covenant on the part of 
the pauper, that he would at his own expence provide for him- 
ſelf meat, drink, waſhing, lodging, apparel, and phyſic at all times 
during the term; and alſo a covenant on the part of Cro/? and 
Hall to pay the pauper for the firſt, ſecond, and third years, 
five ſhillings per week, for the fourth and fifth years fix ſhillings 
per week, and for the ſixth and ſeventh [years ſeven ſhillings per 
week. The indenture alſo contained a proviſo, that in caſe the 
pauper ſhould be viſited with, ſickneſs, and thereby rendered 
unable to perform his work, or ſhould neglect to do or perform 
the ſame, he ſhould not be entitled to any wages during the 
time he ſhould be fo indiſpoſed, or viſited with ſickneſs, or 
ſhould neglect to work: And in caſe he was not employed at 
the buſineſs for which he was bound, then the maſters ſhould 
be at Hberty to reduce one half of his wages for two months 
yearly during the term. The pauper ſerved under this inden- 
ture two years in Walton. The indenture was written upon the 
proper ſtamp ; but no additional duty was paid according to the 
8 Ann. c. 9. The reſpondents inſiſted that the indenture was 


inadmiſſible in evidence, and void, not only for want of a ſtamn 


for the additional duty, but alſo on account of the nature of 
the contract, and the clauſes contained in the indenture; but the 
Seſſions thought that the indenture was admiliible in evidence, 
and that it was not void, and they reverſed the order (a). 
Bearcrojt was to have argued in ſupport of the order of 
Seſſions, but the Court wiſhed to hear the other fide firſt. 
Caldecott, contra, contended that the indenture was not ad- 
miſſible in evidence, becauſe there was no additional ſtamp 
on it for the value of the maintenance of the apprentice during 
the term; and, as this is a burden which the law throws on 
every maſter, to be relieved from it is a benefit within the 8 Ann. 
c. 9. / 45-; for that ſtatute uſes the word ** thing,” which is 
ſufficiently comprebenſive to include the preſent caſe, Iu R. 
v. Northowram (6), an agreement before the binding to pay 


(a) It was admitted but not ſtated in the board whilſt the apprentice was employed 


caſe that the wages were equivalent to the [as a printer. 
(8) Burr. 8. Co I 45» | 
the 
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the maſter 305. to clothe the apprentice was held not to be 


within the ſtatute of Ann, though it may fairly be inferred 
from what fell from the Court, that, if the money. had been 
given for other articles, or for clothes after the binding, it 
would have been within the act. And in a manuſcript note of 


Pennington v. Sudall (a), Ajjon, J. (ſpeaking of this caſe of in Le Dare. 


R. v. Northowram,) ſaid “ the Court conſidered the caſe of R. 
v. Northowram merely as the taking of an apprentice ready 
clothed: But Lee, Ch. J. and Probyn, J. faid, if the payment 
of the zog. had been ſub/equent to the binding, it would have 
been a different conſideration.” In Pennington v. Sudall, where 
an objection was made to the plaintiff's being admitted to his 
freedom of the borough of Lancaſter by apprenticeſhip, becauſe 
no additional duty had been paid for his maintenance, from 
which the maſter was exempt by a covenant in the indenture, 
Lord Mansfield hinted a very ſtrong opinion that the duty 
ſhould have been paid for it: and Afton J. ſaid in expreſs 
terms, that the maintenance of the apprentice was an obligation 
thrown by law on the maſter. This is not like the caſe of R. v. 
Portſea (b), where the apprentice's father agreed to provide ne- 
ceſſaries for his ſon in conſideration of a weekly ſum to be paid 
to him by the maſter. There the weekly payment was allowed 
by the maſter to the father for the expreſs purpoſe of thus providing 
for his ſon; and the Court ſaid that, as there was nothing to ſhew 
that the weekly allowance was not what it profeſſed to be, name- 
ly, an equivalent, they would not preſume that it was not an 
equivalent. But here the weekly payments are not ſtated to be 
for the purpoſe of relieving the maſter from the burden of the 


maintenance &c. ; neither can it be collected from the caſe that 


thoſe payments are in fact an equivalent. But even if the weekly 
ſums were an equivalent for the maintenance, ſtill waſhing, 
lodging, and medicines, are dues ariſing out of the relationſhip 
of maſter and ſervant, and conſequently to be exempt from theſe 
is alſo a benefit to the maſter, for which an additional duty 
ought to have been paid. Theſe benefits are capable of being 
eſtimated, and in truth are always valued at the ſtamp office. 
Now if an additional duty ought to have been paid for all or 
either of the above benefits, this indenture was void, and ought 
not to have been received in evidence. 


(a) Bott. 155. pl. 281, (4) Burr. S. C. 834. 
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Lord Kenyon, Ch. J. — The caſe of Peunington v. Sudall, 
which has been cited, cannot be taken as an authority deciding 


The Kine any thing. If we were to infer any thing from the caſe, it 


againſ} 


The Inha- Would rather be the reverſe of that which has been ſuppoſed ; 


hitants of 
WALTON 


becauſe the caſe went off on an agreement to admit the appren- 


in Le Date. tice to his freedom, which could only have been done under 


the idea that he had ſerved a legal apprenticeſhip. The prin- 
cipal queſtion, relative to the additional ſtamp duty, cannot be 
decided on this caſe, as it is now ſtated. I believe it is the 
practice at the ſtamp office to ſet a value on theſe ſorts of be- 
nefits as a matter of courſe, when the indentures are carried 
to them. Now here the apprentice ſtipulated to provide himſelf 
with certain things, which it is faid the maſter is bound by law 
to provide for him, and for which it is contended an additional 
ſtamp duty ought to have been paid, becauſe it is a benefit to 
the maſter: But on the other hand the maſter was to make cer- 
tain weekly payments to the apprentice. Then how can we ſay 
that theſe payments were not an equivalent for the maintenance 
Cc? I believe they are much more. But before we can decide 
the material queſtion, the juſtices muſt find the fact whether theſe 
payments were or were not an equivalent. I therefore ſtudiouſly 
avoid giving any opinion on the general queſtion: and it is 
enough for me to ſay at preſent, that it does not appear but that 
the maſter gave an equivalent for the benefit which he re- 
ceived. | | | 3 
BuLLER, J. — I do not ſee any thing like a benefit to the maſter, 
for which an additional duty ought to have been paid. The 
maſter covenanted to pay the apprentice ſo much per week; that 
clearly is not within the ſtatute. Then it was provided that, 
in caſe the apprentice ſhould be ill and unable to perform his 
buſineſs, or neglect to do it, he ſhould not receive any wages: 
but this was no benefit to the maſter; it was only an agree- 


ment that he ſhould not pay, but not that be ſhould receive any 
thing. 


Per Curiem, | Order of Seſſions confirmed. 
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The KING againſt Jauzs Coox. 


HE defendant, having been convicted in two penalties 

. of 101. each, before a magiſtrate of the town and 
liberty of King flon upon Thames, one for letting an horſe to 
hire by the mile to be uſed in travelling poſt, without deliver- 
ing to the perſon hiring the ſame a ſtamp office ticket ; the other 
for not inſerting in his weekly accounts any account of his 
having let the horſe to hire &c. contrary to the ſtatute 25 Geo. 
3. c. 5$1., appealed to the King /ton Seſſions, where the convic- 
tion was affirmed, ſubje& to the opinion of this Court on a 
caſe ſtating in ſubſtance as follows. The defendant is a poſt= 
maſter of King ſlon, under the appointment of the poſt-maſter- 
general, and is an inn-keeper reſiding in that town, and is duly 
licenſed to let to hire horſes for the purpoſe of travelling poſt, 
purſuant to the ditections of the 25th Geo. 3. c. 51. On the 
5th of June laſt, a certain letter or packet, addreſſed to his 


fendant at his houſe at King ſton, being the poſt- office there, 


from the poſt- office at Guildford, by a man and horſe hired for fit 


the purpoſe ; and at the ſame time was brought to him with 
the letter a way bill, which is as follows; For bis majeſty's 

ſpecial ſervice. To the ſeveral deputy poſt-maſters between 
Portſmouth and London. [This way bill directed them to uſe 
the utmoſt expedition in ſending the expreſs; and was ſigned, 
Walſingham and Carteret, poſt-maſter-general.”] The defen- 
dant immediately on receiving the letter on the 5th of June 
forwarded the ſame, together with the way bill, by a man and 
horſe, to the poſt-maſter general at the general poſt- office in 
Lombard-ſtreet, London. It alſo appeared that a letter directed 
to his majeſty's principal ſecretary of ſtate for the home depart- 
ment was incloſed in the letter ſo addreſſed to his majeſty's 
poſt-maſter general, and that there was no other letter or paper 
incloſed therein. That letter was from his majeſty's governor 
ar Portſmouth, and was not upon any private bufineſs or concern 
whatſo:ver, bat wholly related to the public concerns of this Ring= 
dom. It likewiſe appeared that the expence of conveying the ex- 
preſs from Portſmouth to London was paid by the poſt- maſter 
general out of the revenue of. the poſt-office ; and that the de- 
fendant was paid or allowed by the poſt-maſter general out of the 


revenue collected at the poſt-office, at the rate of 3d. per mile, for 
con- 
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conveying the ſame expreſs by a man and horſe from King lon 
to Lombard-ſireet, The king's meſſengers, when they hire 


| horſes to go on the public ſervice, always pay the duty for 


horſes that are hired for ſuch ſervice. The poſt-maſter general 
is always paid for carriage of letters ſent by or to any public 
officer or office whatſoever under government, though the letters 
are on the expreſs ſervice of government, and relate to nothing 
elſe; except ſuch letters as by act of parliament are allowed to 
paſs free of poſtage, amongſt which are all letters from and to 
his majeſty's principal ſecretaries of ſtate, and from or to his 
majeſty's poſt-maſter general. The defendant did not at the 
time of letting the horſe to hire for the purpoſe aforeſaid deliver 
to the poſt boy, who rode the horſe and conveyed the expreſs 
from King ſton upon Thames to London, any ſtamp- office ticket, 
as by the ſaid act is required to be delivered to the perſon hire- 
ing any horſe for the purpoſe of travelling poſt, by the mile or 
ſtage; and the defendant did not inſert in the weekly account, 
delivered by him to the proper officer authorized by the com- 
miſſioners for managing the duties on ſtamped vellum Ec, to 
receive the weekly accounts of the poſt-maſters, innkeepers, and 
other perſons licenſed to let poſt horſes, in purſuance of the act, 
any account of the hiring or letting to hire of the horſe for 
the conveyance of the expres. 

Shepherd and Marryat, in ſupport of the order of ſeſſions. 
The words of the a& (a) on which this queſtion ariſes being ge- 
neral, namely, that for and in reſpect of every horſe hired by 
the mile or ſtage, to be uſed in travelling poſt &c., there ſhall 
© be charged a duty, &c;” and the 15th ſection having inflicted 
a penalty on every poſt-maſter, innkeeper &c., who (hall neglect 
to-receive the ſame, or to deliver a ticket &c.,. all perſons are 
primd facie included; and therefore it is incumbent on the other 
fide to ſhew a ground for exemption in this particular inſtance, 
It has been already decided in the caſe of the King v. Webber (C) 
that an expreſs, as ſuch, is not exempted, though ſent through 
the medium of the poſt-office: that indeed was the caſe of a 


private expreſs; but there is no foundation for any diſtindtion 


between that and a public expreſs, For reaſoning by analogy 
from the 4 Geo. 3, c. 24. [the general poſt act] it appears that 
the exemptions from the duties thereby impoſed are altogether 
per ſonal, and attached to the characters of the ſecretaries of 


(a) 25 Geo. 3.0. 51. 4. (5) Ante 3 vol. 72. 
4 ſtate 
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ſtate and poſtmaſter-general, and extend to all letters ſent or 
received by them, without any diſtinction of ſuch as relate to 
public or private concerns: which alſo ſhews that, without ſuch 
particular exemptions, the Legiflature ſuppoſed that every de- 
ſcription of perſons, whether acting in official employments or 
_ otherwiſe, would be liable to pay the duty for every letter ſent 
or received by them. If the exemption had been intended to 
ariſe in reſpect of the nature of the ſervice, being for the 
public, it would alſo have been extended to every other public 
office. But it never was pretended that letters received by ſuch 
other offices, not included within the exceptions in the act, 
were not liable to pay the poſtage, though written on the pub- 
lic account. Now as no ſuch exemptions are introduced in 

this act in favor of public expreſſcs, it is fair to infer that the 
Legiſlature did not intend that they ſhould be exempted. In 
the caſe of Lord Amberft v. Lord Somers (a), the exemption 
from the rate did not ariſe in reſpect of the public ſervice, but 
becauſe in that caſe the plaintiff could not be ſaid to be the oc- 
cupier. There feems to be no more reaſon for excuſing the 


poſtmaſter-general from the payment of this particular duty | 


than from the land- tax, exciſe, or other duties; nor why, if 
he ſhould be exempted, other public offices ſhould not have the 
ſame exemption. Whereas it is well known that all thoſe offices 


pay taxes of every deſcription. There is an additional reaſon - 


for making public exprefles liable to the duty, becauſe no 
means are left to the tax gatherers of aſcertaining which is a 
public or private expreſs, they being both forwarded in the 
ſame manner, It may alſo happen that the ſame cover may 
contain a private as well as a public expreſs, which will intro- 
duce another difficulty, whether the private expreſs ſhall be then 
exempt from the duty [Per Bur LER, J. That difficulty is 
eaſily ſolved ; for if the horſe be not exempt in toto, there is no 
exemption at all; and the individual mult pay the duty) 
Bearcroft and Ruſſell, contra, were ſtopped by the Court. 
Lord Kenyon, Ch. J.—Generally ſpeaking, in the con- 
ſtruction of acts of parliament the king in his royal character is 
not included, unleſs there be words to that effect. This has been 
likened to ſeveral caſes to which I cannot by any means aſſi- 
milate it: it has been ſaid that if the duty be not paid for 
| ſuch an expreſs as the preſent, becauſe it related to public buſi- 


1 (a) Ante 2 vol. 372. 
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neſs, the exciſe duties will not be paid at the public offices: 
but exciſeable commodities are things promiſcui uſus, on which 
the duty is payable before it is known by whom they are to be 
conſumed. It was very properly decided in R. v. Webber that a 


_ conveyance by expreſs is not exempt from the payment of the 


duties impoſed by this act of parliament, if there be an imme= 
diate ſubject on whom the tax will fall. But this is the caſe of 
a public expreſs, on the ſervice of Government. The Jax. 
25 Geo. 3. c. 51. / 4. enacts that for and in reſpect of every 
horſe hired by the mile or ſtage, to be uſed in travelling poſt, 
there ſhall be charged a duty of 14 4. for every mile ſuch horſe 
ſhall be hired to travel poſt ;” and the 15th ſection enacts, 
* that the poſtmaſter ſhall aſk, demand, and receive of and 
from the perſon or perſons hiring the ſame the ſum of 11 d. per 
mile &c, Now in this caſe who can be ſaid to be the perſon 
hiring the horſe? The packet was ſent for the uſe of Govern- 
ment; and it paſſed through the hands of the different poſt- 
maſters, who forwarded the expreſs in conſequence of an official 


duty incumbent on them. But they cannot be ſaid to be the 


perſons hiring the horſes within the meaning of the at, My 
opinion proceeds on the ground that this was on the ſervice of 
Government ; and the caſe ſtates in expreſs terms that the packet 
contained a letter directed to one of the principal ſecretaries of 
ſtate, and that it was not on any private buſineſs whatever, but 
wholly related to the public concerns of this kingdom. Now 
although there is no ſpecial exemption of the king in this act of 
parliament, yet I am of opinion that he is exempted by virtue 


of his prerogative, in the ſame manner as he is virtually 


exempted from the 43 Elix. and every other act impoſing a duty 
or tax on the ſubjects. And I underſtand that the horſes, car- 
rying the mail, were never deemed liable to the poſt horſe 
duty. FR 
The three other Judges concurring, 


Order of ſeſſions quaſhed, 


The 
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523 


Wedreſdday, 
Feb. 3d. 


Poor, within the Hundreds of TuxNxsTEAD, and 


HayeixG, in NORFOLK. 


HESE directors, by virtue of the power given them by 

the 25 Geo, 3. c. 27. with the conſent of two juſtices, 
bound a poor male child, belonging to one of the hundreds, ap- 
prentice to Fo/eph Reynolds, who is an occupier of lands, but 
not an inhabitant within the hundreds, Reynolds appealed to 
the court of ſeſſions, who were of opinion that he was not 
bound to receive the apprentice, becauſe he was not an inhabi- 
tant as well as occupier; ſubject however to the opinion 
of this Court on a caſe ſtating theſe facts. By the 25 Geo. 3. 
c. 27. the directors are empowered, with the conſent of two 
juſtices for the county of Norfo/k, to bind any child or children 
to be apprentices to any occupier or occupiers of lands or tene- 
ments, or to any perſon or perſons uſing any trade in any pa- 
riſh, hamlet, or place within the hundreds, whom they ſhall 
Judge proper perſons to take apprentices &c, ; and the perſons, 
to whom ſuch children ſhall be bound apprentices, ſhall be 
bound to receive and provide for ſuch apprentices in like man- 
ner as they are now obliged by the laws in being to provide for 


apprentices. | 
PRfiagey and Cooper, in ſupport of the order of ſeſſions, ob- 


ſerved that the ſtatutes 20 Geo. 3. c. 36. & 25 Geo. 3. c. 27. were 
made in pari materid, and ought therefore to be taken into eon- 
ſideration together. 1 Burr. 447. The former is entitled 
An act for obviating doubts, touching the binding and re- 
ceiving of poor children apprentices, in purſuance of ſeveral 
acts of parliament made for the relief of the poor within par- 
ticular incorporated hundreds or diſtricts:“ It recites that ſeveral 
acts had been paſſed for the better relief and employment of the 
poor in particular incorporated hundreds, whereby power is 
given to bind poor children apprentices under certain reſtrictions 
therein mentioned, and that doubts had ariſen whether perſons 
are compellable to receive ſuch poor children Cc; and it en- 
acts that fuch perſons ſhall be compellable to receive and pro- 
vide for ſuch poor children; with a proviſo that nothing in the 
act ſhall be conſtrued to compel any perſon to take any ſuch 
poor child apprentice, wnle/s ſuch perſon ſhall be an inhabitant 


and 


a 
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purpoſe, ſy- 
nominous 
terms. 


FUSE G45. 2 Ee 4 l 
eg, 4 7 — - wy om N — _ ey 
. = 


r 
oy 
a, 


_ WA Þ 


9 Prat : 


R = : 4 
———ẽ—ñ —9c0 q — — —— 41828 — 


2 — — 


. 


* 3 
ol 
. 
*> 
* 
e 
. . 
of 
* 
„ 
* 
8 
49 
4 
% 
72 
1.8 
4 
_— 
Wo. 
P \ 
oe, 
9 
_ 
*3 
ae 
ty 
442 
. 
* 5 
4 
1 
8 
#4 
* * 
* 
433 
© 
+ 
- 's 1 
N 
31 
a 
1 + - 
$ 
= 
Ne 
25 
Q 
Irv 
N 
7 
* * 
1 
04 
I - 
; 
* 
* . 
7 
# . 
* 1 
3 
of 1 
1 - 
L 1 
10 
LY 
4 N 
F 
4 
*+ 
* 


* dy 
* 2 "Ts; — —" "_— <5 IT BE. " * — — 
b 9259 E : . 1 — . . V — Fa = — * 
RET” * 8 2 = o — * — ; SE "ane — 1 
22 . Lo 


23 
4; 
44a 
CD i 


$4 
7 
$ 
. 
5 
1 


— — — 
% 1 by 0"? 2 — 


% - | CASES IN HILARY TERM 
1790. and occupier of lands &c. in the pariſh to which ſuch child be- 


— 8 Hngs. Now the clear meaning of theſe two ſtatutes, taken 
_— together, is that no perſon ſhall be bound to receive an appren- 


The Gear- tice unleſs he be an inhavitant as well as occupier in the 
* 3 pariſli. And this caſe is diſtinguiſhable from that of R. v. J. 

Tuxsr zap. Clapp (a), for that was determined on the 43 Elis. c. 2. 
Lord KEN Von, Ch. J. (ſtopping Le Blanc, Serjt. and Preflon 
contra) This caſe is not to be diſtinguiſhed on principle from 
that of R. v. Clapp; and we ſee no reaſon to depart from the opi- 
nion which we gave in that cafe. It would require very ſtrong 
words to convince me, that this particular diſtrict ſhould be go- 
verned by a different law from the generality of pariſhes through. - 
out the kingdom : if indeed the Legiſlature had uſed imperative 
words, we muſt have been bound by them; but there are none ſuch 
in this ſtatute. Here great ſtreſs has been laid on the proviſo in 
20 Geo. 3. which has the words “ inhabitants and occupiers,” 
Now the ſtatute 43 Eliz. uſes the word “ inhabitants,” which 
has been held not to be confined to refants: and Lord Coke (5), 
in his reading on the 22 Hen. 8.c. 5. relative to the repairing of 
bridges by the inhabitants of counties, ſays that the word “ in- 
Habtitants” includes thoſe who occupy lands in the county, 
though they do not reſide there. For ſome purpoſes ** inha- 
bitants” and ** occupiers” are ſynonimous terms. Where a per- 
ſon derives a benefit from property which he occupies in a 
pariſh, he is liable to contribute to the eaſe of it; and in R. 
v. Clapp, we obſerved that this was one of the modes by which 
he was to contribute to the eaſe of his pariſh. Tt indeed the 
Legiſlature had added the word © refiants” to ** inbabitants” 
in this act of parliament, that would have confined this burden 

to perſons actually reſiding within the pariſh. 
The three other Judges concurring, 


Order of ſeſſions quaſhed, 


(a) Ante 107, (4) 2 Inſt 702, 
Thurſday, ö - 
—_ Curry againſt E DE NSOR 
— HE Plaintiff, through the medium of the defendant his 
1 goods 1 broker, had made two purchaſes of cotton, the one of 
or his princi- 


pal agreed 50 bags from Bateman, the other of 40 bags from Entuiſſie: and 
for 5 per cent. 


to indemnify him from any loſs on the re ſale; ic was held that this undertaking was diſcharged when the 
principal had a fair opportunity of ſelling to advantage, but neglected it, though he was afterwards obliged 
to fell at a loſs.— L he agreement, if reduced to writing, aced not be ſtamped, becauſe it is a contract 
relating to the jale of goods, | 

2 the 


IN THE THIRTIETH YEAR OF GEORGE II. 


the defendant engaged for x per cent. to indemnify the plaintiff 
from any loſs on the re- ſale of them. It appeared that the market 
price of cotton had riſen gradually for about three weeks after 
the purchaſe, of which advantage the plaintiff did not avail him- 
ſelf, though there was evidence to ſhew that he was in the ha- 
bit of attending the market, but he waited for ſome weeks longer, 
when he re-ſold them at a conſiderable loſs; to recover which 
difference the preſent action was brought upon the defendant's 
contract of indemnity. At the trial before Lord Kenyon, at the 
Sittings after laſt term at Guildball, the plaintiff gave parol evi- 
dence of the contract of indemnity between him and the de- 
fendant ; and for further proof called upon the defendant to 
produce his book, upon inſpection of which it appeared that 
the defendant had entered a minute of the contract between the 
plaintiff and Bateman. and Entuiſle for the purchaſe of the 
cottons, at the bottom of which had been written the letter 
« G,” which was a private mark of the defendant's, and was 
explained by his clerk to mean guarantee. It was objected, on 
the part of the defendant, that this entry, having been produced 
as written evidence of the contract, ought to have been ſtamped, 
by virtue of the 23 Geo. 3. c.58. which requires a ſtamp on every 
piece of paper upon which any -agreement ſhall be written, 
whether the ſame ſhall be only evidence of the contract, or obli- 
gatory on the parties from its being a written inſtrument, 2dly, 
(a) that the defendant was not liable at all under the circum- 
ſtances of this caſe ; the contract of indemnity having been ſa- 
tisfied by the ſubſequent riſe of cotton in the public market, of 
which the plaintiff ought to have availed himſelf, And to that 
opinion Lord Kenyon inclined, in ſumming up the evidence to 
the jury, but they found their verdict for the plaintiff to the 
amount of the loſs ſuſtained by him on the re-ſale, And theſe 
points being reſerved for the conſideration of the Court, a rule 
was obtained to ſhew cauſe why a nonſuit ſhould not be 
entered on the ground of the firſt objection, or a new trial 
awarded on the ſecond. | 
Erſeine, Mingay, and Wood, now ſhewed cauſe ; inſiſting, as 
to the firſt objection, that the contract between theſe parties was 


(a) Another objection was alſo taken at | which declares that any ſpecial promiſe to 
the trial, namely, that it was neceſſary to | anſwer for the debt, default, or miſcar- 
have recourſe to ſome evidence in writing | riage, of another, ſhall be void unleſs re- 
in order to charge the defendant ; for that | duced to writing: but this objection was 
A mere parol agreement between theſe par- | afterwards abandoned, 

ties would be void by the ſtatute of frauds, 
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only by parol, aud that the minute in the defendant's book was 
merely a memorandum entered at the bottom of the other con- 
tract for his own private uſe, and not by the direction or agree- 
meat of the plaintiff, The minute entered in the book, with 
reſpect to the purchaſe of the cotton, was as between the plain- 
tiff and other perſons, and was no further connected with the 
agreement between theſe parties than as it was made the baſis 
of their contract in reſpect to the ſubjet matter of it: for it 
could not be ſuppoſed that, if the contract had been agreed to 
be reduced to writing whereby the defendant engaged to gua- 
ranty to the plaintiff, the inſtrument by which the former bound 
himſelf ſhould remain in his own hands. Neither was it poſ- 
ſible under theſe circumſtances for the plaintiff to getit ſtamped, 
as it never was under his control. It was only appealed to in con- 
firmation of the plaintiff 's caſe, which was however ſufficiently 


eſtabliſhed without it. But admitting that the entry in the book 


had been produced as the evidence of the contract on which this 
ation was founded, ſtill it need not have been ſtamped ; for this 
caſe comes within the exception contained in the 4th ſection of 


the 23 Geo, 3. c. 58. whereby it is provided that nothing in that 


act ſhall extend to any memorandum, letter, or agreement, made 


for or relating to the ſale of any goods ; under which latter de- 


ſcription this contract undoubtedly falls. But, at all events, 


there being parol evidence of the contract ſufficient to ſupport 


the verdict, this objection alone is not a ſufficient ground upon 
which the court in their diſcretion will ſet aſide the verdict. 
2dly, The extent of this contract was expreſsly left to the jury, 
who by their verdict have found that the meaning of the parties 
was, that the defendant ſhould make good to the plaintiff the 
loſs ariſing from the re- ſale under the circumſtances of this caſe. 
And their conſtruction is fairly warranted by the nature of 
the contract; by which the defendant engaged at all events that 
the plaintiff ſhould not be a loſer on a re-ſale of the cottons. 
There was no limitation of time in the contract itſelf; and if 
this broad line of conſtruction be departed from, it will be ex- 
tremely difficult to draw any other, or to aſcertain what ſort of 
riſe in the market, or for how long a duration, would bind the 
plaintiff ; non conſtat that the plaintiff had notice of the rife in 


this caſe. In order to have diſcharged himſelf before, the de- 


fendant ſhould at leaſt have given ſpecial notice of 'it. It was 


ſufficient, in order to charge the defendant upon his undertaking, 
that 
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that the plaintiff acted bond fide and with common prudence, 
which was not controverted. 

The Court being of opinion with the defendant upon the ſe- 
cond ground, which was made for a new trial, would have 
ſtopped his counſel: but they deſired to be heard on the firſt 
ground, as to entering a nonſuit; upon which | 

Bearcroft and Bower oblerved, that though the plaintiff had 
given parol evidence of the contra, yet as he did not chooſe 
to rely on that, but produced a written entry of it, it muſt now 
be taken as if no other evidence had been given, that being 
the higher ſpecies of evidence. That therefore ought to have 
been ſtamped by virtue of the firſt ſection of the act, and can- 
not be conſidered as coming within the exception in the fourth 
ſection, which means only contracts relating to the ſale of goods 
as between vendor and vendee, and cannot be taken to ex- 
tend to other than the contradtiing parties. 

Lord KEN VON, Ch. J. When the firſt objection was made 
at the trial, | thought that it was not taken without ſome ground; 
but on looking into the act of parliament, I am of opinion that 
this is not ſuch an agreement as is required to be ſtamped. For 
it was made at the time of the original contract of ſale of theſe 
goods and related to the ſale of them. But the ground, on which 
I proceed, is on the merits of the cauſe. I do not impute to the 
plaintiff any miſconduct, but that, being a ſpeculator in cotton, 
he was not ſatisfied with the moderate profits which he might 
have gained, but waited for a ſtill higher riſe in the market; 
and having waited too long, he now wiſhes to be indemnified at 
the expence of the defendant. But I think, on the fair con- 
ſtruction of the contract of indemnity, that the defendant is 
diſcharged under the circumſtances which have happened; for 
the fair import of the contract is, that the defendant ſhould 
2uaranty to the plaintiff that he ſhould he enabled to make a 
profit of the cotton; and there was evidence to ſhew that there 
had been a gradual riſe id the market for three weeks after- 
wards, during which time the plaintiff might have made con- 
ſiderable profits if he had choſen to avail himſelf of the op— 
portunity. And having loſt that opportunity, I think he 
cannot now have recourſe to the defendant. If the agreement 
had been that the defendant was bound to give the plaintiff in- 
formation reſpecting the time when theſe goods could be re- 
ſold to the greateſt advantage, there would have been ſome 
ground for the plaintiff's argument: but that was not ne- 
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ceſſary; and indeed it appears that the plaintiff *muſt have been 
fully appriſed of the gradual riſe of the market, as he was in the 
babit of attending it. If this were not ſufficient to ſatisfy the 
contract of indemnity, no other line could be drawn, There- 
fore I am of opinion that thete ſhould be a new trial, 
ASHHURST, J. I agree with my Lord on both points. As to 
the firſt: this is within the exception in the 23 Geo. 3. c. 58. 
This was not indeed a contract for the ſale of goods, but ariſing 
out of a contract for the ſale of them; therefore it is relating to 
the ſale of them. But on the other ground I am of opinion that 
a new trial ſhould be granted; for it does not follow that, pro- 
vided the plaintiff ated bond fide, he was at liberty to keep the 
goods as long as he pleaſed; he ought to have taken advantage 
of the riſe of the market, and could not indulge himſelf in any 
further ſpeculation at the expence of the defendant, It would 
be unjuſt to put ſuch a conſtruction on the contract; for then 
there would be no limits to the defendant's riſk, and the adyan- 
tage would. be all on the fide of the plaintiff. 
 BvurLeR, J. In anſwering the firſt objection, the counſel 
for the plaintiff have taken two different grounds; 1ſt, con- 
tending that this was a mere parol agreement only, and 
was not affected by the written evidence; and, adly, that if this 
written entry muſt be taken as evidence of the contract, it need 
not be ſtamped. As to the firſt, I am clearly of opinion that 
it muſt be conſidered as a contract in writing, and that there ex- 
iſted but one contract in writing between theſe two parties. If 
the plaintiff had relied on the parol evidence only, the witneſs, 
who was called to prove it, would have been aſked on his croſs 
examination whether or not it was reduced to writing; and if 
he had anſwered in the affirmative, no parol evidence could have 
been given of it. This was all one entire contract, the founda- 
tion of which was the defendant's agreement to indemnify the 
plaintiff againſt any loſs which might ariſe on the re-ſale of theſe: 
goods, But, notwithſtanding this, I think - that this entry 
need not be ſtamped : and this appears from the manner in 
which I have already conſidered the contract. For this was a 
contract directly for the ſale of goods, or at leaſt it was a con- 
tract relating to the ſale of them. If the contract of indemnity 
had not exiſted, there would have been no contract whatever 
between the plaintiff and the original vendors of the cotton. 
But, on the merits, the defendant is entitled to a new trial. 
The meaning of the guarantee ſeems to me to be this; “I will 
3 CES engage 
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engage (ſaid the defendant) that you may ſell the cottons for as 
much as you gave for them.” That is the full extent of the 
contrat: If ſo, it remains to be enquired whether the plaintiff 
could have fold the goods at an advanced price, and whether or 
not he has been guilty of negligence in not having ſo done. 
There is no doubt upon the evidence but that he might have re- 
ſold them at a conſiderable advance. But it is objected that 
it does not appear that the plaintiff knew of the riſe of the 
market, and that the defendant was bound to give him notice 
of it. To this it may be anſwered that the plaintiff, having en- 
gaged in a mercantile tranſaction, and having ſpeculated on the 
riſe and fall of the market, was bound to take notice of the true 
ſtate of it. In ſuch a caſe as this, where there was a continued 
advance in the price for three weeks, it was not neceſſary for the 
defendant to call on the plaintiff to re- ſell the goods. If indeed 
there.had been a ſudden riſe in the market for a few hours, or 
for one morning, and that was known to the defendant and not 
to the plaintiff, the former would not have been diſcharged, 
unleſs he had informed the latter who then negledted to take 
advantage of it, But here it is clear upon the evidence that the 
plaintiff might have made ſome gains, if he had choſen to avail 
himſelf of the opportunity. He neglected however to take that 
opportunity, and choſe to ſpeculate ſtill further, but that he 
could not do at the defendant's riſk ; for if he might have pro- 
fited by a reſale of his goods, and did not, that is ſufficieat to 
diſcharge the defendant. bY 
Gos E, J. It does not ſeem neceſſary to determine whether 
or not this contract was in writing; if it were, I ſhould be in- 
clined to differ from my brother Buller. I rather think it was 
a contract by parol, founded indeed on a contract in writing. 
The agreement, on which this action is brought, was a contract 
of indemnity; of which the written contract between the 
original parties formed no part. However I am' clearly of 
opinion that, whether this was ſo or not, this writing was ad- 
miſſible in evidence, though not ſtamped, as it related to the 
ſale of goods. On the other ground, I think that the contract 
of indemnity cannot be conſtrued to continue in force at 4d 
events till the goods ſhould be ſold, be that time when it might. 
But the conſtruction put upon it by my brother Buller is the true 
one, that the defendant engaged that the plaintiff might re- ſell 


the goods to advantage: and as there is no doubt on the evidence 
Vox. III. 6 
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If the plain- 
tiff take no 
ſtep in the 
cauſe for 
three terms, 
and in the 
fourth iign a 
concilium, and 
obtain judg- 
ment in the 
fifth term, 
the ſigning 
of the conci- 
Lum is taking 
a ſtep in the 


cCauſe, ſo as 


to make it 
unneceſſary 
to give a 
term's no- 
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The rule, re- 
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after a delay 
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but that that might have been done, I think the defendatins 


diſcharged, and that there ought to be a new trial. 
Rule abſolute for a new trial, 


BLaND againſt DaR LE v. 


A Rule having been obtained to ſhew cauſe why the judg- 
| ment in this caſe ſhould not be ſet aſide for irregularity ; 
becauſe four terms had intervened between the laſt ſtep and 
ſigning judgment, without giving a term's notice that the 
plaintiff intended to proceed ; 

Conjte now ſhewed cauſe; inſiſting that this did not come 
within the rule, which requires a term's notice, in order to 


prevent the defendant being ſurpriſed, becauſe the ſigning judg- 


ment had been delayed merely from an indulgence to the de- 
fendant ; repeated applications having been made by his at- 
torney for this purpoſe, who had promiſed to pay the debt. 


This is like the caſe where the proceedings are ſuſpended by an 


injunction, and in which a term's notice, is not neceſſary when 
the injunction is diſſolved (a). But even if this were not an ex- 
ception to the rule, there has not been in point of fact a delay 
of four complete terms; for in, the fourth term, namely in 


Trinity term laſt, a concilium was ſigned bythe plaintiff's counſel. 


Cowper, in ſupport of the rule, obſerved that though the con- 
cilium had been figned in Trinity Term, it was neither ſerved on 
the defendant, or filed in the office, till Micbaelmas term, ſo that 
he had no notice whatever that any ſtep had been taken within 
the four terms. 
the power of the plaintiff, who wiſhed to ſurpriſe the defendant, 
to take ſome ſtep in his abſence, and at a favourable opportunity 


give a ſhort notice that the cauſe was either to be tried or argued, 


when the defendant might. not be prepared for his defence. 
With reſpect to the other ground, a mere requeſt by the defend- 
ant's attorney to delay ſigning judgment, has never yet been 
conſidered as an exception to the rule, But 

The Court (aid that ſigning a concilium was taking a ſtep in 


the cauſe.- And 
BULLER, J. added that the rule was eſtabliſhed for thepurpoſe 


of preventing any ſurpriſe on the defendant after the plaintiff had 


lain by four terms without proceeding in his action; and there- 


(a) Vid. 2 Bl. Rep. 762. 784. and 2 Burr. 660, | 
fore 


And if this were allowed, it would always be in 
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fore it did not apply to a caſe like the preſent, where the de- 
fendant had been uſing falſe ptetences to prevent the plaintiff's 
obtaining judgment in the regular time. 


Rule diſcharged. 


TATE againſt WELIIN Cs. 


EBT on bond, dated 24th March, 1786, by the de- 
fendant to one Ann Wellings, ſince deceaſed, and the 
plaintiff, io 1,550/. 6s. The defendant craved cyer of the 
bond, and alſo, of the condition ; which was, that the defend- 
ant would, on or before the 5th of January, 1587, transfer 
into the names of Ann Wellings and the plaintiff, their execu- 
tors &c. 29 J. 55. conſolidated annuities in the bank of Eng- 
land, commonly called ſhort annuities &c. and would in the 
mean time pay unto Ann Wellings and the plaintiff, their exe- 
cutors &c. the ſaid annual ſum by even half-yearly payments 
of 141. 125. 6 d. each, when and as the ſame would become 
due and payable, provided the ſame were part of the aforeſaid 
ſtock, (that is to ſay,) on the 5th of July and the 5th of Fanu- 
_ ary next; and alſo would on or before the 5th of January, 
1788, transfer into the names of A. Wellings and the plaintiff, 
their executors &c. other 29/. gs. per annum, of the ſaid 
conſolidated annuities, and would in the mean time pay unto 
A. Wellings and the plaintiff, their executors &c. the ſaid laſt- 
mentioned annual ſum, by even half-yearly payments of 14 /. 
125. 6d. each, when and as the ſame ſhould become due and 
payable, provided the ſame were part of the aforeſaid ſtock, 
(that is to ſay,) on the 5th of July and the 5th of January in 
each year. And he then pleaded, 1ſt. non ef factum; and 2dly. 
that on the iſt. of September, 1784, at &c, it was corruptly and 
againſt the form of the ſtatute agreed between one T. Wellings, 
fince deceaſed, to whom the plaintiff is the ſurviving executor, 
as after-mentioned, and the defendant, that the teſtator ſhould 
lend, forbear, and give to the defendant day of payment of 
the ſum of gi2/. 125. 6d. then charged, alleged, and ad- 
mitted, to be due to the teſtator from the defendant, for certain 
periods, and on certain terms, then agreed upon between them, 
(that is to ſay,) that the defendant, for the loan, forbearance, 
and giving day of payment of the ſaid ſam of 912/. 125. 6d. 
until 
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have pro- 
duced, is not 
uſurious, 
though the 
intereſt ex- 
ceed 5 J. per 
cent. unleſs 
the tranſac- 
tion be co- 
lourable, and 
a mere device 
to obtain 
more than le- 
gal intereſt, 
A corrupt 
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until the 1ſt. of Seprember, 1785, and in diſcharge thereof 


ſhould on the 1ſt. of September, 1785, transfer unto the teſtator 


the ſum of 74/7. 105. fer annum, in the ſhort annuities,. and 


ſhould in the mean time pay to the teſtator the ſaid annual ſum 


of 741. 105. on the 5th of January and 5th of July in each 
year; OR ſhould pay to the teſtator on the 5th of January, 1786, 
the ſum of 912/. 125, 6d. together with the ſum of 371. 5s. 
and in the mean time the ſum of 37/. 5s. on the 5th of January, 
1785, and the further ſum of 37/. 5s. on the 5th of Fuly, 1785; 
and that for the ſecuring the ſaid ſum of 9121. 125. 6d. ſo agreed 
to be lent as aforeſaid, and. the ſaid ſeveral ſums of money fo 
agreed to be given and paid as aforeſaid for the lending and giv- 


ing day of payment of the ſaid ſum of 912/. 12s. 6d. the de- 


fendant ſhould execute, and as his deed deliver, to the teſtator a 
certain writing obligatory, with a condition thereunder written, 
making void the ſame in caſe the defendant ſhould on the iſt. 
of September, 1785, transfer to the teſtator the ſaid ſum of 


741. 105. per annum, in the ſhort annuities; (which annuity, it 


was agreed, ſhould be ſtated in the ſaid condition to have been 
the iatereſt or ſhare of the teſtator in the ſaid joint-ſtock, and to 


have been by him, before the execution of the ſaid writing obliga- 


tory, transferred to the defendant;) and ſhould in the mean time 
pay to the teſtator the ſaid annuity by even half-yearly pay- 
ments, as the ſame ſhould become due (v1z.) on the 5th of 


January, and 5th of July in each year; or if the defendant ſhould 


on the 5th of January, 1786, pay unto the teſtator, his executors, 
Sc. 9121. 12s. 6d. which ſhould be mentioned and expreſſed 
in the ſaid condition to be the conſideration of the ſaid pretended 
transfer or (ale of the ſaid annuity, together with 37/. 5s. as the 
dividend due on the ſaid annuity, and did and ſhould in the mean 
time pay unto the teſtator, his executors &. the ſaid annuity 
of 741. 1os. per annum, by even half-yearly payments on the 
5th of Fanuary and the 5th of July in each year: whereas in 
truth and in fact, no ſuch transfer of any ſuch annuity was ever 
made, or intended to be made, by the teſtator to the defendant, 


but the ſame was inſerted in the (aid condition only as a colour 


and device for the purpoſe aforeſaid. That, in purſuance and 
proſecution of the ſaid corrupt contract and agreement, the 
teſtator afterwards (to wit,) on the 1ſt, of September, 1784, at 
&c. did lend to him, the defendant, the ſaid ſum ofy12/. 125. 
6d. ſo charged, alleged, and admitted, to be due as aforeſaid, 
and did forbear, and give day of payment thereof according to 
the 


4 
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the ſaid corrupt agreement; and that the defendant for ſecuring 
the ſaid ſum of 9121. 325. 6d. ſo lent and forborne as aforeſaid, 
and alſo the ſaid ſums of money fo agreed to be given and 
paid as aforeſaid for the lending, forbearance, and giving day of 
payment of the ſaid ſum of 9121. 125. 64. executed a certain 
writing obligatory, whereby the defendant became bound to 
the teſtator in the penal ſum of 1,825/. 5s. with a condition 
thereunder written, for making void the ſame on performance of 
the ſaid corrupt contra and agreement. That the ſaid ſums 
of money ſo agreed and ſecured by the ſaid writing obligatory, 
.and the condition thereunder written, to be paid as aforeſaid to 
the teſtator for the lending and giving day of payment of the 
ſaid ſum of 9124. 125. 6d. as aforeſaid, for the time aforeſaid, 
exceeded the rate of 5/. for the forbearance and giving day of 
payment for every 100/. of the faid 9121. 125. 6d. for a year, 
and ſo in proportion, contrary to the form of the ſtatute &c.; 
by reaſon whereof, and by force of the ſtatute, the ſaid writing 
obligatory ſo executed as aforeſaid was void in law. That the 


teſtator before executing the ſaid writing obligatory in the de- 


.claration mentioned (viz.) on the 5th of June, 1782, at &c, 
made his laſt will in writing, and thereby gave and bequeathed 
to the defendant the ſum of 200/. and thereby conſtituted and 
appointed the ſaid Ann (then being his wife) executrix and the 
plaintiff executor thereof, and afterwards on &c. at &c. died; 
after whoſe death, on &c. the ſaid Ann and the plaintiff duly 
proved the ſaid will, and took upon themſelves the burthen of 
the execution thereof, That afterwards and before the time of 
the making of the ſaid writing obligatory in the declaration 
mentioned (v7z.) on the 24th of March, 1786, it was contract- 
ed and agreed between the ſaid Ann, ſince deceaſed, in her 
life-time, and the plaintiff and the defendant, that the defend- 
ant ſhould deduct the yearly ſum of 16/, from the ſaid 74/7. 10s. 
the ſaid annual payment fo corruptly ſecured in the name of 
ſhort annuities as aforeiaid, and on account, and as payment, 
of the ſaid ſum of 2co/. ſo bequeathed to the defendant; and 
that the defendant ſhould execute, and as his deed deliver, to the 
ſaid Ann and the plaintiff the ſaid writing obligatory in the de- 
claration mentioned with the ſaid condition thereunder written 


for ſecuring to the ſaid Ann and the plaintiff the reſidue of the 


money ſo corruptly ſecured and payable as aforeſaid, after ſuch 
deduction made. The defendant then averred that, in purſuance 
and proſecution of the ſaid laſt- mentioned agreement, he after- 

Vor. III. 6X wards 
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1790. wards on Sc. at Sc. in order to ſecure to them the ſaid Anx 
and John the ſaid refidue of the money due to them as execu- 
Tars tors as aforeſaid, upon and by virtue of the ſaid firſt mentioned 
againf} , > 242 . 
' Weriines, Corrupt contract, did execute the ſaid writing obligatory in the 
4 | declaration mentioned, with the ſaid condition thereunder writ- 
4 ten; and that the ſaid ſum of money, ſo ſecured by the ſaid 
writing obligatory in the declaration mentioned, was and is parcel 
of the ſaid ſum of money ſo corruptly lent and ſecured as firſt 
aforeſaid, and whereon the intereſt ſecured as aforeſaid greatly 
exceeded the principal ſum of 912 J. 125. 64. together with 
the intereſt of the ſame at and after the rate of 5/. for the 
4 forbearance and giving day of payment of every 100 J. of the 
9 ſaid 9121. 125. 6 d. for a year, and ſo in proportion, con- 
; trary &c.,; by reaſon whereof and by force of the ſtatute Cc. 
6 the ſaid writing obligatory is void in law. 
ay There was a third plea, which only varied from the ſecond 
BY | in ſtating the forbearance of the 912 J. 12s. 6d, to be until 
I} tbe 5th of January 1786, when the defendant was to pay that 
Jum, together with 37/1, 5s. and in the mean time to pay 
37. 5s. on the 5th of January 1785, and 37 K. 55. on the 
5th of July 1785. 
' The plaintiff in his replication traverſed the corrupt agree- 
ments as alleged in the ſecond and third pleas, on which iſſues 
were joined. 

It appeared in evidence-at the trial that the firſt bond had ; 
been given by the defendant to the teſtator for ſecuring the 
principal ſum in the manner therein mentioned; and that the 
executors of the obligee having threatened to put it in ſuit, the 
ſecond bond was given at the defendant's requeſt for ſecuring 
the difference, including the intereſt which had accrued under 
the firſt, With reſpe& to the circumſtances under which the 4 
firſt bond had been given, it appeared that on the defendant's 
applying to the teſtator to advance the money, he agreed to let 
him have it, but told him that he ſhould expect the ſame intereſt 
which he received in the ſhort annuities, namely, 8 + per cent. 
and which being aſſented to, it was agreed that the money 
ſhould be raiſed by a ſale of ſhort annuities to the amount of 
9121. 123. 6 d. which the defendant was to replace in the 
ſame ſtock by the firſt of September 1785; but if it were not 
re- placed by that time he was then to re- pay that ſum on the firſt 
of January 1786, and in the mean time to pay ſuch intereſt as 


the ſtock would have produced. It was admitted that there 
Was 
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was no actual transfer of the ſhort annuities to the defendant 
himſelf ; but the ſtock was really ſold to ſome other perſon, and 
the defendant received the produce of it on the ſame day. Lord 
Kenyon left it to the jury to conſider whether this was intended 
as a bond fide loan of itock, to be te- placed at a ſu blequent time, 
or te- paid in money, or whether it was intended to be a loan of 
money, and the preſent device a mere colour for reſerving more 
than legal intereſt ; they found 'that it was a fair and honeſt 
tranſaCtion, a mere loan of ſtock, and gave the plaintiff a verdict. 

Bearcroft having obtained a rule to ſhew cauſe why the ver- 
dict ſhould not be ſet afide, and a new trial granted, on the 
ground of uſury; | 

Erfſeine, Mingay, and Gibbs, now ſhewed cauſe; inſiſting, 
firſt, that whatever might have been the original tranſaction be- 
tween the parties, the uſuty was merged by the cancelling of 
the firſt bond, and the execution of the ſecond, on which this 
action was brought. Secondly, even ſuppoſing that the conſi- 
deration of the firſt bond could be now enquired into, it is ſuffi- 
cient to ſay, that the jury have expreſsly found by their verdict 
that this was a fair transfer of ſtock, and not a loan of money, 
and have thereby negatived the uſury; as it cannot be denied 
that ſuch a tranſaction, if 49nd fide, is legal, reſerving the intereſt 
of the ſtock, although it exceed 5 per cent, The defendant had 
it in his power to get rid of the burden by te- placing the ſtock 
any time before September 1785. During that interval the 


teſtator run the rilk of the fall of the ſtock; and had the ſtock - 


fallen, the defendant would have been a gainer by re-placing the 
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ſtock at ſo much leſs than he had received. And the teſtator 


himſelf was only to receive what he would have received in caſe 
he had not ſold out his ſtock. The only ground, on which it 
can be contended that this agreement cannot be ſupported, is 
that though it be fair on the face of it, it was a mere cover for 


uſury ; but that the jury have negatived. But, thirdly, what- 


ever conſideration theſe queſtions might deſerve, the defendant 


is not entitled to a new trial, as there was a variance on the for- 


mer trial (a) between the charge and the evidence of uſury ; on 
which ground alone the plaintiff was entitled to a verdict on 
the ficſt trial, The evidence varied from the defence ſet up both 
in the ſecond and third pleas: The ſecond plea ſtates the for- 
bearance of the principal ſum of g12/. i2s. 6d. until the 


(a) This objection was taken at the trial, 
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firſt of September 178 5; whereas the evidence was in the alterna- 

tive, till the firft of September 1785, or the firſt of Fanuary 1786, 
at the defendant's option. The ſame objection applies to the 
ſecond plea, which ſtates the forbearance ab/olutely till the firſt 
of January 1786. 

Bearcroſt, Baldwin, ond Mood, in ſupport of the rule. If 
the conſideration for the firſt bond were uſurious, and that bond 
were the conſideration for the ſecond, it cannot be pretended 
but that the ſecond bond is alſo void. And that brings it to the 
principal queſtion, whether the conſideration for the. firſt bond 
was or was not uſurious. Now although a contract for the loan 
of ſtock, to be re- placed in ſtock as all events, be legal, yet a 
contract for the loan of ſtock to be re- placed on a given day, or 
to be re-paid in money at a Suejequent day, reſerving a greater 
intereſt than the law allows in other caſes, is clearly uſurious 
and illegal. For after that given day the lender does not run 
any riſk in the fluctuation of the ſtocks, and it then becomes a 
-bare loan of money with a reſervation of uſurious intereſt. In 
Roberts v. Trenayne (a), it was held that, unleſs the principal 
be hazarded, no excels of intereſt above the legal allowance can 
be taken on any condition. Now here the principal was not in 
hazard after the firſt of September 1785 ; and yet after that time 
more than legal intereſt was reſerved. If on this tranſaction an 
action had been brought againſt the teſtator for uſury in taking 
more than legal intereſt from September 1785 to January 1786, 
a verdict muſt have been given againſt him on theſe fats; And 
the ſame queſtion ariſes on this plea, Beſides it might be con- 
tended here that there was no loan of ſtock at all to the defen- 
dant, the transfer having been made to another perſon, and the 
only loan between theſe parties being of money. gdly, Neither 
is there any ground for the ſuppoſed variance between the re- 
cord and the evidence. The ſecond plea ſtates, according to 
the condition of the bond, that the teſtator ſhould forbear and 
give to the defendant day of payment of the ſum of 9121. 
12s. 6 d. for certain periods and on certain terms, that is to 
ſay, for the forbearance of the principal till the firſt of Septem- 
.ber 1785, the defendant would on the firſt of September 1785 
transfer the ſtock to the teſtator, and would in the mean time pay 
him the annual ſum of 74 J. 10s., or would on the 5th 
ef January 1786 pay to the teſtator the principal ſum, and 
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in the mean time pay him the ſaid annuityof 74/7. 10s. by 
half yearly payments: This therefore was ſtated in the alter- 
native according to the evidence, The third plea ſtates the 
legal effect and operation of the loan: By the terms of the con- 
tract it was in the defendant's option to keep the money till the 
firſt of January 1786, and, as he made his option to keep it, 
it became a loan till that time. And though it is not ſtated in 
either of the pleas in expreſs terms from what time the teſtator 
was to forbear and give day of payment, yet the forbearance 
mult be taken to begin at the time of the loan, 
Lord Kenyon, Ch. J. It has been argued by the plaiatiff-s . 

counſel that we are precluded from confidering whether or not 
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the ficlt contract were uſutious, becauſe, admitting it to be ſo, 


it was merged in the ſecond bond. But as the former bond was 
the conſideration of this, on which the preſent action is found- 
ed, if that were void as being given for an uſurious conſidera- 
tion, moſt undoubtedly this ſecond bond would be allo void. 
The principal queſtion therefore ſeems to be whether the 
original tranſaction were or wers not uſurious. With reſpect 
to one part of the argument, that there was no loan of ſtock 
to the defendant, there is no doubt whatever. It is true that 
there was no actual transfer of ſtock to the defendant in fac, 
though there was n /ub/iance, For it appeared by the evidence 
that the ſtock was ſold on the firſt of September, and that the 
produce was paid to the defendant himſelf on the ſame day. The 
transfer of the ſtock itſelf was never in the contemplation of 


the parties, and would not have anſwered the end propoſed ;- 


but it mult. be virtually conſidered as a loan of ſtock, Now it 
is admitted that a mere loan of ſtock is not uſurious, nor the 
payment of the dividends in the mean time, though they exceed 


the legal rate of intereſt, In this caſe it is clear that the loan 


was originally a loan of ſtock during the firſt year, becauſe the 
party borrowing it had it in his power to re- place the ſtock 


itſelf, if he had choſen, During that period therefore there 
was nothing illegal in the tranſaction. But I have had ſome 


doubt in my mind in the courſe of the argument whether, as 
the defendant had no power to re-place the ſtock after the ex- 


piration of the year, it did not become à loan of money from 
that time with a reſervation of uſurious intereſt, and that the 


pretence of transferring the ſtock was merely a colour for the 
uſurious tranſaction. But my doubt is now removed; for this 
caſe ought not to have a colour imputed to it, which is ex- 
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preſsly negatived by the finding of the jury. If then this trans- 
action were legal during the firſt year, is there any thing ſuper- 
added to make it uſurious? I think not. The whole appears 
to have been a fair tranſattion, | 

I am alſo of opinion that the objection on the ground of the 
variance has great weight. One of the pleas ſtates it as an 
abſelute forbearance till the firſt of September 178 5: But this is 
not a true narrative of the tranſaction between the parties; for in 
one event indeed it was a forbearance till that day, but in an- 
other event, at the defendant's opticn, it was till a ſubſequent 
day. The ſame obſervation alſo applies to the other plea, which 
ſtates the forbearance till the firſt of January 1786: whereas 
it was not an abſolute forbearance either till the one day or the 
other, but in the alternative. Therefore on this ground alſo I 
think the plaintiff is entitled to retain his verdict. 

ASHHURST, J. The queſtion is, whether this tranſation was 
merely colourable, and intended as a loan of money, upon 
which uſurious intereſt was to be taken, or a loan of ſtock. It 
appeared from the evidence that in ſubſtance this was a loan of 
ſtock. The agreement was, that the defendant ſhould have the 


| uſe of the money, which was the produce of the ſtock, paying 


the ſame intereſt which the ſtock would have produced, with 
liberty to re-place the ſtock on a certain day, till which time 
the lender was to run the riſk of the fall of the ſtocks; but he 
ſtipulated that, if it were not re-placed by that time, he would 
not run that riſk any longer, but would be re-paid the ſum ad- 


vanced at all events. And from this contract he derived no ad- 


vantage, for he was only to receive in the mean time the ſame 
intereſt which the ſtock would have produced. Now though 


this might have been uſed as a colour for uſury, it was a queſ- 


tion for the conſideration of the jury, and they have nega- 
tived it, 

BULLER, J. If the defendant fail either in the manner in 
which he has charged the uſury, or on the merits, the 
plaintiff muſt ſucceed. Now I think he has failed in both, As 
to the firſt ; the contract is in the aller native: In both the pleas 
it is ſtated to be an abſolute forbearance till a certain day; but 
the proof is only of an eventual forbearance till eicher of thoſe 
days. On the principal queſtion alſo I think the plaintiff is 


entitled to retain his verdict, This has been aſſimilated to an 


action on the ſtatute for uſury: but I think it is different. Here 


the defence ſet up is that the contract itfelf was illegal; and in 
| order 
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order to ſupport it, it muſt be ſhewn that it was uſurious at the 
time when it was entered into; for if the contra were legal at 
that time, no ſubſequent event can make it uſurious. Now 
here we are precluded by the finding of the jury: they were to 
conſider whether or not this was a mere cloak for uſury, and they 
have drawn their concluſion, which I think on the circumſtan- 
ces of this caſe is the right one. This is not like the caſe cited 
from Cro. Fac. where the principal was at all events ſecure; for 
here the teſtator might have been a loſer in the event of the ſtock 


riſing after the firſt year. 
GRosk, J. declared himſelf of the ſame opinion on both 


Pol nts. 
Rule diſcharged. 


UTTERSON again/t VerNon and others, Aſſignees 
of ELizaveTH TIER, a Bankrupt. 


HIS was an ifſue directed by the Lord Chancellor, on the 
hearing of a petition in bankruptcy preferred by the plain- 
tiff, in order to try the following queſtion; ** Whether E. Tyler 


was indebted to the petitioner at the time of becoming a bank- 
rupt in any and what ſum of money in reſpect of 10, ooo. 2 per 
cent, conſolidated annuities, for which he gave her on the 27th 
of Auguſt, 1781, a letter of attorney to ſell out that ſtock ?” 

At the trial at the Guilaball fittings before Lord Kenyon, a 
verdict was taken for the plaintiff, ſubject to the opinion of this 
Court on a caſe, ſtating in ſubſtance as follows. On the 27th 
of Auguſt, 1781, the plaintiff agreed to lend the bankrupt 
10,000/, 3 per cent. conſolidated annuities, upon her engaging 
to replace it in his name, and to pay him the dividends in the 
mean time, as the ſame would have become due, had the ſtock 
remained in his name; and he accordingly on that day gave her 
a power of attorney to ſell out the ſtock, and the bankrupt at 
the ſame time ſigned and gave him the following memorandum; 
London, 27th of Auguſt, 1781, I do hereby promile to replace 
and pay the dividends of 10,000/. conſolidated 3 per cent. annui- 
ties, in the name of J. Urterſon, eſq; for the ſale of which he 
has given me a power of attorney dated the 27th of Auguſt, 
1781: as a ſecurity for the above, Mr. Utterſon, the plaintiff, has 
got my aſſignment to the ſhip Lady Townſhend, which he is to 


-retura on my fulfilling the above.” At the time this memo- 
| randum 
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may be proved 
as a debt un- 
der the com- 
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Therefore if 
A. lend B. fo 
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to be replaced 
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without 
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particular 
day, and 3. 
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bankrupt, A. 
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for the price 
of the ſtock 
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rapdum was figned, the bankrupt gave to the plaintiff the grand 
bill of fale or allignment to ber of the ſhip Lady Townſhend: but 
no bill of fale or alſignment of the {hip was made by her to the 


| plaintiff. Upon receiving theſe papers the plaintiff gave the 


bankrupt the following receipt; * London, 27th of Augufi, 
1781, Received of Mrs. Eliggler“ Tyler ber aſſignment to the 
ſhip Lady Townſhend, as a ſecurity for the replacing and paying 
the dividends of 10,000/. 2 per cent. conſolidated e 
for the ſale of which I have given ber a power of attorney 

dated this 25th of Auguſt, 1781 ; which aſſignment I ay 4 
to deliver to her, on her fulfilling her agreement.“ The ftock 
was ſold out by the bankrupt as follows; on the goth 
of Auguſt, 2781, 5,0c0/ ; September 4th 2, oool.; 12th Ocfo- 


ber, 3, oool.; producing in the whole 5,670/. The bank- 


rupt gave credit to the plaintiff in account, with his privity and 
conſent, for 150/. for the half-year's dividends, which would 
have become due to the plaintiff on the ſtock in December 1781, 
and alſo 3001. a-year for the ſubſequent annual dividends, as 
they would have become due, in caſe the flock had not been 
ſold out, up to the time of her bankruptcy. On the 2d of 
May, 1785, the bankrupt committed an act of bankruptcy, ne- 
ver having replaced the ſtock or any part thereof, On the gth 
March, 1786, a commiſſion of bankrupt was iſſued againſt her, 
under which ſhe was declared a bankrupt, and the defendants 
were choſen her aſſignees. The market price of 3 per cent. con- 
ſolidated annuities on the 2d of May, 1785, when Mrs. Tyler 
became a bankrupt, was 57/. x per cent. at which rate the 10,000/. 
3 per cent. annuities would have produced the ſum of £5,750/, 
The market price of the ſame ſtock on the 6th of March, 786, 
(the date of the commiſſion. of bankrupt,) was 70 per cent. 
at which rate the 10,000/7. three per cent. annuities would have 
produced 7,012/. 10s. | 
Grant for the plaintiff. 1ſt. This being an agreement 
to replace ſtock, and that agreement. not having been per- 
formed, the ſpecific price of the ſtock ſo to be replaced may be. 
conſidered as ſo much money received by the bankrupt to the 
plaintiff's uſe, In Dutch v. Warren (a), the plaintiff paid a 
ſum of money on the defendant's promiſe to transfer ſtock at a 
ſuture day, and on a breach of that promiſe brought an action 
for money had and received to his uſe: An objection was taken 
to the form of the action; but the Court were of opinion that it 


(a) 1 Str. 406, See a better note of that caſe in 2 Burr, 1010, 1011, 
2 FB. was 
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was properly brought. There indeed the money had been paid 
by the plaintiff, but the principle on which that cafe was de- 
cided is the ſame. If therefore in this caſe it had been agreed 
that the ſtock ſhould have been replaced on a given day, there is 
no doubt but that the price of the ſtock on that day would have 
been ſo much money had and received by the bankrupt to the 
uſe of the plaintiff; and that circumſtance will not be found to 
vary the cafe; for the meaning of the agreement was, that it 
ſhould be replaced within a convenient time. Now, though it 
may be difficult to afcertain à priori what ſhall be 4 convenient 
time, yet afterwards when a certain period has elapſed the 
the Court may determine whether or not a convenient time 
has not paſſed. In Bothy's caſe ' (a) this difference was 
taken; when the concurrence of the obligor and the obli- 
gee is requiſite, there the obligor ſhall have time to do it 
during his life, if the obligee doth not haſten it by requeſt: but 
when the act is local, and the obligor may perform it for the 
benefit of the obligee in his abſence, there the obligor ought to 
do it in convenient time. Here the plaintiff's preſence was not 
neceſſary, and the ſtock might have been re-transferred into his 
name in his abſence: Then as an interval of nearly four years 
elapſed between the transfer of the ſtock to the bankrupt and the 
bankruptcy, the Court may now ſay that that convenient 
time is paſſed ; and the day when Mrs. Taylor became a bankrupt 
may be conlidered as the day when the ſtock ought to have been 
replaced, and conſequently the price of the ſtock on that day may 
be deemed the meaſure of the plaintiff's debt. But, fecondly, 
if this cannot be conſidered as money had and received by the 
bankrupt to the uſe of the plaintiff, and the party is driven to 
his action to recover damages for the breach of the agreement, 
till thoſe damages are certain in their nature; and thoſe cales, 
in which it has been held that the debt could not be proved un- 
der the commiſſion becauſe the debt reſted in damages merely, 
are thoſe where the damages were totally uncertain. But in thts 
caſe the damages are as capable of being preciſely aſcertained as 
in any poſſible caſe; and therefore nothing ſhort of the general 
propoſition, that nothing which ſounds in damages can be 
proved under a commiſſion of bankrupt, can exclude the plain- 
tiff. What was advanced under the firſt head of argument is 
equally applicable here, The objections to the proof of claims 


(a) © Res. 50 6. 
Vol. III. 6 Z under 
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under bankrupt commiſſions are either where there is no debt, 
no cauſe of action, or where, though there is a cauſe of action, 
it is impoſſible to aſcertain at the commencement of the action 
what will be recovered. Where the demand is not payable till 
a future day, and the debt is contingent, it is uncertain whether 
or not any debt will accrue, and of courſe the party cannot 
prove his debt under the commiſhon. So in another claſs of 
caſes, where, though there does exiſt a right of action, it is 
uncertain till verdict what will be the amount of the damages, as 
in all perſonal injuries; and there the debt cannot be proved under 
the commiſſion. But there are other caſesin which, though dama- + 


ges are recoverable, the party knows before he brings his action 


what will be the meaſure of the verdict. Such is the caſe of an 
action for not performing a ſtock contract; there the price of 
the ſtock is the ſtandard of the damages, though thoſe damages 
are not aſcertained in the pleadings. It has never been preciſely 
determined that damages cannot be proved under a commiſſion, 
but it may be fairly inferred from ſeveral authorities that they 
may, if they be certain, In Jobnſon v. Spiller (a), where the 
defendant pleaded bankruptcy to an action for money had and 
received, it appeared that the defendant indorſed a promiſſory 
note of the plaintiff, at his requeſt, as a ſecurity for which the 
plaintiff depoſited in the defendant's hands three ordnance de- 
bentures, who pledged them, and then the note becoming due 
the plaintiff paid it, and afterwards the defendant became bank- 
rupt, and the plaintiff redeemed the debentures and brought 
this action; it was held that the bankruptcy was a bar to the 
action: and Buller J. ſaid ©f It is not to be taken for granted 
that a demand in trover cannot be proved under a commiſſion 
of bankrupt; where the demand can be liquidated it may. It is only 
perſonal damage, as for an aſſault, Cc. that cannot be proved. 
But here the plaintiff might have had a ſpecial action of aſſump- 
At, as ſoon as the debenture was pledged. As to the uncertainty 
of the demand in ſuch an action, would it have been more un- 
certain than the demand in a common action of a//ump/it on a 
quantum meruit for goods ſold?” Now ſtock is at leaſt as capable 
of a certain eſtimation as a debenture. Again in Good?itle v. North 


(5), bankruptcy was held no plea tor rſpaſi for meſne profits; but 


that went on the form of the action. Lord Mansfeld ſaid The 
form of the action is deciſive. The plaintiff goes for the whole 
damages occaſioned by the fort, and when damages are uncer- 


(a) Dougl. 2 ed. 167. 2. (b) Dougl. 562. 
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tain, they cannot be proved under a commiſſion of bankrupt.” 
The diſtinction taken both on the bench and at the bar was 
between caſes of certain and uncertain damages; and the plain- 
tiff 's counſel admitted that bankruptcy might be pleaded to 
an action for uſe and occupation. There are many caſes in which 
it has been holden that the plaintiff may wave the fert, and 
bring aſump/it. A. fortiori then in this caſe the plaintiff may 
wave the action for the non-performance of the contract, and 
bring his action for money had and received to the amount of 
the ſum for which the ſtock originally fold. If it be objected 
to this that the plaintiff has received the dividends in the mean 
time, and therefore that it would be uſurious, it may be anſwer- 
ed that that is not the queſtion now to be diſcuſſed ; and if the 
plaintiff has been guilty of uſury, he is liable to an action on the 
ſtatute for it: but it does not avoid this contract, which was 
not uſurious in it's inception. If it be clear that a right of 
action accrued to the plaintiff before the bankruptcy, and the 
damages were in their nature capable of being reduced to a cer- 
tainty, that is ſufficient to entitle the plaintiff to the judgment- 
of the Court; and the very act of bankruptcy, which made it 
abſolutely impoſſible in the bankrupt to perform this contract, 
rendered it a debt payable immediately. Francis v. Rucker, 
cited in 2 Bro. Cb. Ca. 598. | | | 
Manley, contra. Before the plaintiff can be permitted to come 
in under the commiſſion, he muſt ſhew that a certain debt ex- 
iſted, due from the bankrupt to him before the bankruptcy. 
But the contract, under which the plaintiff claims to prove his 
debt, is not an agreement to re-pay a certain ſum of money, 
but to re- place flock, and that too at an indefinite time. For a 
breach of this contract indebitatus aſſumpſit will not lie; but the 
plaintiff muſt have recourſe to his action for the non-perform- 
ance of the contract, in which he will be entitled to recover 
damages. But the quantum of thoſe damages is uncertain till the 
jury have aſcertained it by their verdict ; and therefore theplaintiff 
cannot prove this under the commiſſion as an exiting debt. In 
Nightingale and others, aſſignees of Mettivier, v. Deviſme Ca), 
the Court held that ſtock was not money, and that mdebitatus 
aſſumpſit would not lie for it. That indeed was in the inſtance 
of the Eaſt India ſtock, but the principle equally extends to 
government ſtocks, This does not differ from a contract for the 
delivery of goods, or for the building of an houſe, the damages 


(a) 5 Burr. 2592. 
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fer a bteach of which can only be eſtimated by @ jury. The 
caſe of Goodtitle v. North, inſtead of affording any argument in 
favor of the plaintiff, ſeems to ſhew that this cannot be proved 


as a debt under the commiſſion. . It is true that that was an 


action of treſpaſs in form, but in ſibflance it was an action for 
rent; the amount of which was as capable of being aſcertained 
as the amount of ſtock is: but the Court held that the plaintiff 
could not recover, becauſe the damages were uncertain. Where- 


ever a party may prove his debt under the commiſſion, and he 


does not, the debt is barred by the certificate; the terms are 
commenſurate, Now bankruptcy does not diſcharge the bank- 
rupt from covenants for rent, unleſs the rent be due at the time 
of the bankruptcy ; and the damages to be recovered for a 
breach of ſuch a covenant are not leſs certain than the damages 
for not performing this contract. (Per Lord Kenyon, Under 
a Covenant it is uncertain whether or not any rent will become 
due; entry and eviction will excuſe the tenant.) This caſe 
differs materially from that of Datch v. Warren: There a ſum 
of money was actually paid as the price of the ſtock, for which 
the defendant was on. a given day to re- place the ſtock; and 
there indebitatus aſſumſit would have lain for the price of the 
ſtock on that day. But here no period was fixed as the time 
when the ſtock was to be re- placed; and no day aſcertained on 
which the price of the ſtock is to be conſidered as the certain 
meaſure of damages. The ſtocks are ſubject to perpetual fluc- 
tuation, and a jury alone can aſcertain the damage which the 
plaintiff has ſuſtained by reaſon of the bankrupt's not perform- 
ing her contract. And it the price of the ſtock on the day 


when it was fold by the bankrupt under the letter of attorney be 
taken as the amount of the debt, then the contract is wholly 


void on the ground of ulury ; for it appears that the plaintiff has 


received the dfvidends which have become due, and which ex- 


ceed the rate of legal intereſt. But the plaintiff cannot conſider 
that as the quantum of his debt, becauſe here is a ſpecific con- 
tract in writing between the parties, to which the plaintiff muſt 
have recourſe, if he with to obtain redreſs for a breach of it. 


The plaintiff therefore cannot ab-ncon his remedy on the written 


contract, and bring indebitatusaſſumpſit, any more than the obligee 
of a bond can wave his remedy on the bond, and ſue for money 
had and received. With reſpect to the caſe of Johnſon v. Spiller, 
the money which the plaintiff paid to redeem the debenture 
was ſo much money paid to the uſe of the defendant, for which 


a general 


* 
/ 
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a general indebitatus aſſumpfit would lie, and which conſequently 
the plaintiff was entitled to prove under the commiſſion. 

Grant in reply. In the caſe of Dutch v. Warren the Court 
held that the plaintiff was not entitled to have his money again, 
but damages ariling from the defendant's not transferring the 
ſtock at the time, and which were aſcertained by the price of the 
ſtock on that day. So here, though this is a contract for the 
performance of a ſpecific act, yet for the not doing it a ſpecific 
duty attached; and the price of the flock on the day of 
the bankruptcy is the criterion by which the plaintiff's 
damage is to be aſcertained, The defendant's argument, as to 
the uncertainty of the time when the price of the ſtock is to be 
confidered as the amount of the debt, goes to ſhe that no time 
whatever could be fixed, and conſequently that the plaintiff 


before her bankruptcy; and therefore neither or her 
aſſignees, ought to be permitted to object to the di 
ing from the length of time of keeping the ſtock. In Good- 
title v. North, the quantum of damages was neceſſarily uncer- 
tain: the rent was not ſtated on the record, and if it had been, 
the jury would not have been bound by it, as the damages in ſuch 
a caſe depend on a variety of other circumſtances. Neither 
can the caſe of a covenant for not paying rent govern this; 
for that is a renewing covenant, where the obligation attaches 
at different times, and is governed by many events. The caſe 
which has been mentioned of an action for not delivering goods 
according to an agreement is very diſtinguiſhable from the pre- 
ſent : for if the buyer has paid for them, he may maintain debt 
to recover back what he has ſo paid, and conſequently if he 
will be fatisfhed with the mere value of the goods the debt is 
capable of being eaſily aſcertained. . It does not follow that, be- 
caule the guantum of the debt is uncertain, there is no debt at 
all: a debt may ariſe, though the quantum of it be uncertain, 
as in the caſe of intereſt, and yet that is capable of being re- 
duced to a certainty, | 
Lord Kexnyox, Ch. J. This is a queſtion of ſome novelty, 
and of conſiderable difficulty; and, though I do not ſay but 
that ſome doubt may be formed on it, I am of opinion with 
the plaintiff, This is an iſſue directed cut of the court of 
chancery, to try whether the bankrupt was indebted to the 
plaintiff in any and what ſum of money, in reſpe&t of ſome 
Vor. III. = A ſtock 
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1799. Mock which the plaintiff gave her a power of attorney to ſell 

>> 8 out of the funds. The produce of that ſtock increaſed the pro- 

Urrex5on ,perty of the bankrupt. And the queſtion is, whether or not 

W e this created a debt to the plaintiff ſo as to be capable of being 

proved under the commiſſion. Now where it is perfectlycontingent 

whether or not a debt will become due, or wherethe demand ariſes 

on account of ſome tortious act, in neither of thoſe cafes can 

the debt be proved. But the rule with regard to demands 

payable at all events on a future day, though the amount of 

them is uncertain, falls under a different conſideration, Where 

a father covenants that he will make a proviſion for his wife 

and children, and becomes a bankrupt, that cannot be proved 

as a debt under the commiſſion, though the amount of it be 

ſpecified, unleſs he has ſtipulated to do it within a reaſonable 

time, and given @ bond for the performance of it which 1 for- 

feited at lau: For then, uncertain as the ſum is, the court of 

chancery proceeding on the rules of law will order a part of the 

effects to be ſet apart to ſecure it; therefore the mere uncer- 

tainty of the ſum, provided there be a legal remedy before the 
bankruptcy happens, will not deprive the creditor of relief un- 

der the commiſſion, The caſe of Dutch v. Warren, though 

different in one reſpect from the preſent, goes a great way to 
ſupport the plaintiff's argument. It differs indeed in this re- 
ſpec that in that caſe @ ſpecific day was mentioned on which the 
ſtock was to be transferred; but that caſe anſwers the argument 
3X2 urged on the ground of uncertainty, for the amount of the 
| damages in that caſe was not more certain than in the preſent ; 
they both depend on the ſame denomination of property, I 
cannot forbear alluding to, and laying conſiderable ſtreſs on, the 
' ſtatute 7 Geo. 1. c. 31. though it does not meet this very caſe. 
That act, after reciting that doubts had ariſen whether bills, 
bonds, Cc. payable at a future day could be proved under the 
commiſſion, enacted and declared that they might. Now it is 
to be obſerved that the word ** declare is always inſerted in 
acts of parliament with great caution, and it does not occur in 
any other of the bankrupt laws. This therefore was declaratory of 
the common law ; and the common law would probably have been 
held to apply to this caſe as well as to thoſe mentioned in the ſta- 
tute, if it had been clear what the common law was For here (not 
money in deed, but) money's worth was lent by the plaintiff to the 
bankrupt, to be recovered on the ground of the contract, and not 
in a tortious action. The plaintiff had a cauſe of action which he 
might have enforced when he choſe, and not at the option of the 
| bankrupt. 
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bankrupt. I am therefore of opinion that in this caſe the 
plaintiff has a right to come in under the commiſſion for a 
ſatisfaction; and the only remaining queſtion is, what ſhall be 
the amount of that ſatisfaction, which depends on the time when 
the price of the ſtock is to be taken. Now l have no difficulty in 
Laying that it ought to be computed on the day of the bankrupt- 
cy, which was the laſt poſſible time; and it is foend by the caſe 
that the value of the ſtock on that day was 5, 50 J. Therefore 
it ſcems to me, without making any innovation on any of the 
principles of law, that the plaintiff is entitled to prove that ſum 
under the commiſſion ; and there appears to be no ground for 
deciding this to be uſurious, as was argued, the whole being 2 
bond fide contract for the loan of ſtock. This is not like the 
caſe put at the bar, of an action for not performing a contract 
for the delivery of goods; for that ſounds merely in damages, 
and there is nothing to guide the judgment of the Court : but here 
the price of the ſtock is the criterion, and it is capable of being 
reduced to a certainty. 

AsSHHURST, J. Although the inclination of my mind would 
induce me to ſay that debts, which ought in juſtice to be 
proved under. a commiſſion of bankrupt, might be fo proved, 
yet J have great doubt on admitting the preſent. I have 
always underſtood it to be a general rule that nothing is prove- 
able under a commiſſion that cannot be recovered in the form of 
an indebitatus ſumpſit: and that wherever it is neceſſary to have 
recourſe to a Hpecial actian on the caſe, or treſpajs, to recover 
damages, the party cannot come in under the commiſſion. As 
to the action for meſne profits, though in form it is an action 
of treſpaſs, yet in eff: it is to recover the rent, which is at 
leaſt as certain in it's nature as the ſtock in this caſe. It is true 
there may be ſome caſes where the jury are not bound by the 
amount of the rent, but may give extra damages. But why 
may not the plaintiff in that caſe wave the extraordinary da- 
mages, if he pleaſe, and reſt content with the rent alone? and 
yet in ſuch a caſe he cannot come in under the commiſſion. 
The form of the act ion then, in which this demand was to be 
recovered, ſeems material in this caſe as well as in that. I can- - 
not therefore at preſent bring myſelf to think that the plaintiff 
ought to be permitted to prove his demand under the com- 
miſhon. | | 

BULLER, J. I cannot by any means agree that the form of 


the action can decide this queſtion which ariſes on the bank- 
rupt 
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rupt laws. The form of the action very properly decided the 
caſe of Goodtitle v. North ; but that has no application to the 
queſtion in this ſtage of it. There the action was brought to 
recover damages, and there were no means by which the Court 
could aſcertain the amount of them; they were uncertain in 
their nature, depending on a variety of circumſtances to be ſub- 
mitted to the confideration of a jury, who alone could aſcertain 
them. And therefore there is great weight in what Lord Mansfield 
ſaid ; for he thought that the only difficulty aroſe from the 
nature of the action which the plaintiff had brought, which 
was for damages. But the rule is this; if the creditor wiſh 
to prove a debt under a commiſſion of bankrupt, it is neceſſary 
that he ſhould be able to aſcertain the amount of it without the 
intervention of a jury; and if it be ſo certain that he can ſwear 
to it, he is entitled to prove it under the commiſſion. In ſome 
caſes the form of the action is material, in others not. If mo- 
ney be levied by the ſale of goods under an execution, and the 
execution be afterwards ſet aſide, there if the party, whoſe 
goods have been ſeized, inſiſt on contingent damages for kee p- 
ing him out of his goods and ſelling them, it cannot be 
proved as a debt under the commiſſion: but if he demand only 
the value of the goods, he may come in under the commiſſion, 
becauſe the debt is capable of being aſcertained, and he may 
ſwear to the amount of it. So, the caſe put at the bar, of 
an action for not delivering goods according to an agreement, 
admits of the ſame diſtinction; if the party has actually paid 
for the goods, there he may recover the preciſe value in caſe of 
non- delivery, and conſequently may prove it as a debt under 
the commiſhon : but if he will not be content with recovering 
the preciſe value of them, but goes for contingent damages, ariſ- 
ing from the fluctuation of the market he cannot come in under 
the commiſſion, becauſe thoſe damages are uncertain. - There is 
alſo another caſe, which ſhews that the form of the action is not 
the criterion, Suppoſe money has been lent on intereſt, and the 
principal has been paid, and the only point in diſpute be on the 
intereſt, indebitatus aſſumpit will not lie for it eo nomine as 
intereſt, but the party muſt have recourſe to a ſpecial action 
on the caſe to recover it; and yet, as the amount of the intereſt 
is a matter of computation, he may prove it as a debt under the 
commiſſion. Beſides which I am alſo of opinion that this caſe 
falls within the principle and good ſenſe of the ſtatute 7 Geo, 1. 
c. 31, though not within the very words of it. The object of 

2 that 
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that act was that all demands, that exiſted prior to the time of 1790. 

the bankruptcy, though not payable till a future day, might FD 

be proved under a commiſſion of bankrupt, provided they were Urrzxox 

capable of being aſcertained, Vas . 
GRrosE, J. I have had conſiderable difficulty in forming my 

opinion on this caſe, becauſe it is perfectly new: but, on con- 

ſidering the juſtice of this caſe, and the principles of former 

deciſions, my doubts are removed. Where a demand reſts - 

merely in damages, and is not capable of a clear certain liquid- 

ation, it cannot be proved under a commiſſion of bankrupt: but 

I conſider this as a contract to do a ſpecifie act, which the bank- 

rupt is rendered utterly incapable of performing by the bank- 

ruptcy;and his incapacity to perform it is attended ir- à certain 

damage to the plaintiff, The value of the ſtock is mixed in the 

general maſs of the bankrupt's property, of which the aſſignees 

and the other creditors are poſſeſſed; and there is no reaſon why 

in ſubſtantial juſtice the plaintiff ſhould not have the ſame ad- 

vantage which the reſt of the creditors have, eſpecially as the 

amount of his demand is capable of being aſcertained. Several 
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caſes have been mentioned, the principles of which fully war- 9 
rant us in deciding in favour of the plaintiff. I perfectly con- ll | 
cur with my Lord Chief Juſtice in the obſervations which he e 
has made on the caſe of Dutch and Warren, and in thoſe made " | 
by my brother Buller on that of Goodtitle v. North, Much has Uh! [ 
| been ſaid reſpecting the form of the action: but I do not by any . 2 1 
means think it concluſive; it may illuſtrate, but cannot decide, tat ö 
the queſtion. On the whole I am of opinion that, this being a | 1 ! 
caſe of clear liquidated damages for the not performing a ſpecific | I ö 
act, which the bankruptcy has rendered impoſſible to be done, 17 
the plaintiff may come in under the commiſſion, and the time fi 


of the bankruptcy is the time when the amount of it is to be 
aſcertained by the price of the ſtock on that day. 

Lord Kenyon alſo mentioned this inſtance; where a perſon is 
guilty of a tort, as by cutting down trees, and then dies, no 
action lies againſt his repreſentatives for damages ariſing out of 
the tortious act, but the value of the timber may be recovered 
out of his aſſets, 

The Court ordered the verdict to be entered for the plaintiff 

for 5,750/., the price of the ſtock on the day of the bankruptcy. 
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| Saturaar, 
Feb. 6th. 
Nr pauper 
IE duly 
rated, and 
having ab- 
ſconded, his 
landlord de- 
fired the 
collectors to 
levy a diſtre's 
on his goods, 
let be (the 
landlord) 
- ſhou!d loje the 
money; in 
conſequence 


of which they 


went to the 
houſe, where 
the pauper's 
daughter ſaid 
a friend of 
her fathcr 
would aſſiſt 
them ; they 
immediately 
went to this 
friend, who 
gave a 
guinea to the 
collectors, 
ewho thereout 
received the 
tax; this 
was held 
payment of 
the rate by 


the pauper. 


* Court on the following caſe. 
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The Kine again/i The Inhabitants of BaiDGEWATER. 


1 


WO juſtices removed by an order the children of Thomas 
Baſtard (who had abſconded and left his family,) from 


Saint Jobn the Baptiſt in Cardiff to Bridgewater; which order 


the Seſſions confirmed on appeal, ſubject to the opinion of this 
Thomas Baſtard (the father) in- 
habited for ſome time in a houſe in Saint Fobn's, which he 
rented of William Lewis; while he fo occupied the fame an aſ- 
ſeſſment was made in Saint Fohn's for the land- tax, entitled “a 
rate on the ſeveral iobabitants, owners, and occupiers of 55 
lands, &c. in the pariſh ;” and in this form; 


| Landlords. | © Tenants, | Premiſſes. | Sum: Aſſeſſed. | 


Cen] 


Thomas Baſtard having abſconded and left his houſe and child- 


J. Williams. 


| Thomas Baſtard. Houſe. 
and Others. | 


ren, William Lewis the landlord, on the 12th of May 1789, 


deſired the collectors of the land-tax to go with him to Baftard's 
houſe in order to make a diſtreſs on his goods for the 6s. 9 d. 
otherwi/e be ſhould loſe the money: and Lewis accompanied them 
to Baſtard's houſe, where they ſaw one of Beftard's daughters, 
about 12 or 13 years of age, of whom they enquired for Baſtard's 
goods; ſhe, pleading poverty, ſaid ſhe had a friend who would 
pay the money; and accordingly ſhe went with the collectors 
and the landlord to one Mrs. Owen, who gave a guinea to the 
collectors, who received thereout the land- tax; and both the col- 
lectors ſigned a receipt for the tax, but the receipt was not pro- 
duced to the Seſſions. 

Bearcroft, and Lane, in ſupport of the order of Seſſions, ad- 


mitted that the father of the paupers had been duly rated (a), 
but contended that he bad not paid the rate. The money wag 


raiſed at the expreſs requeſt of the /andlord, and for his ſake, leſt 
(2s he himſelf expreſſed) & ſhould loſe jt, The payment by 
Mrs. Owen cannot be conſidered as the act of Baſtard; the paid 
it without any authority or even requeſt from him, and could 
not therefore maintain aſump/it againſt him for money paid to 
his uſe, But 


() Vide ante 505, 6, 


The 


* 
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The Court were clearly of opinion that it was money raiſed 
for his uſe, for which an action might be maintained againſt 
him. The money was advanced by a friend in order to protect 
him from a diſtreſs, under which i goods would otherwiſe im- 
mediately have been taken. | 


| Both orders quaſhed. 


JacxsON againſf DUCHairs, 


HE defendant ſucceeded the plaintiff in a houſe which 

the latter had before occupied, and it was agreed that, if the 
defendant could get the money, the goods on the premiſes ſhould 
remain there, and be taken by her at a valuation; as ſhe could 
not however raiſe the money herſelf, ſhe applied to one Welch, 
a friend, who accordingly treated with the plaintiff reſpecting 
the price, and finally agreed to purchaſe them for the defen- - 
dant for 70 J., and took a bill of ſale of them to himſelf 
wherein that was expreſſed to be the conſideration. It appear- 
ed however that there was a private agreement between the 
plaintiff and defendent unknown to Velcb, that the defendant 
ſhould pay the further ſum of 30 J. over and above the 7o/. to 
be paid by Welch; and had in purſuance thereof given to the 
plaintiff two promiſſory notes of 15/, each, on one of which 
this action was brought, and the plaintiff called witneſſes to 
prove that the goods were worth more than 70 J. independently 
of the convenience to the defendant of purchaſing them on the 
ſpot, But Lord Kenyon, before whom the action was tried at 
the Sittings after laſt term, was clearly of opinion that the 
plaintiff was not entitled to recover, upon the ground that the 
private agreement between theſe parties was a fraud (2) upon 
Welch, who had paid this money in advancement of the defen- 
dant in confidence that the ſum paid by him was the whole con- 
ſideration : the jury however found a verdict for the plaintiff; 
and a rule for ſetting aſide the verdict having been obtained on 
a former day, 

Rooke, Serjt. and Marryat, now ſhewed cauſe; inſiſting that 
there was fair evidence that the goods under the circumſtances 
ſtated were at any rate worth more than ſufficient to cover the 
value of this note on which the preſent action was brought; and 
therefore as far as conſideration went, it was not wanting to 


4.) Vid, Roberts v. Roberts, 3 P. Wms. 66 to 76; and the caſes referred to in 3. 1. b. 75. 
ſupport 
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The Kine 
againſt 
The Inha- 
bitants of 
Ba IDC E- 
WATER. 


Saturday, 
Feb, 6th. 


If A. agree 
to give B. a 
certain ſum 
or goods in 
advancement 
of C., any 
lecret agree- 
ment between 
B. and C. 
that the lat- 
ter ſhall pay 
a further ſum 
is void, as a 
fraud on 4. 
although the 
bill of ſale is 
made to 4.: 
and B. can- 
not recover 
ſuch fur- 
ther ſum 
again C. 
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Jacxson 
againſt 
DUuCHAIRE. 
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ſupport the action. The only ground of objection then which : 
remained to be anſwered was, that Meleb was not privy to the 
agreement for paying the further ſum of 30 J.: but that could 
only have been neceſſary in caſe it had appeared that the de- 
fendant ſtood in the relation of pupil, or ward, or child to 
Welch ; but no ſuch-evidence was given, on the contrary it ap- 
peared that ſhe was near 30 years old, and fully capable of ex- 
erciſing her own diſcretion upon the ſubject. Suppoſing Welch 
to have acted as a truſtee for the defendant, it does not follow, 
nor has it ever been held, that the agreement of the ceftuy gue 
truſt is void without the privity and concurrence of the truſtee, 
This was aſſimilated at the trial to a caſe where one man agrees 


to advance a certain ſum in conſideration of his friend's being 


releaſed out of cuſtody for a debt, where the creditor afterwards ſues 
his debtor upon a private agreement between them, unknown to 
ſuch third perſon, to pay the reſidue of the demand. But that has 
been held to be a void agreement on the ground that if the original 
debtor is ſtill to remain liable for the reſidue of the debt, there 
would be no conſideration whatever for the ſum paid by the 
third party for diſcharging him. Whereas here there was an 


ample conſideration for the ſum advanced by Welch, he having 


taken the bill of ſale in his own name, and thereby enabled 
himſelf to keep the goods. This circumſtance too diſtinguiſhes 
this caſe from that of Cock/hozt v. Bennett (a), which was an 
agreement amongſt all the creditors of an inſolvent perſon to 
compromiſe their reſpective debts with him; where the Court 
held that a private agreement between, one of thoſe creditors and 


the inſolvent to be paid his whole demand was a fraud upon the 


others; becauſe the very ground and conſideration to each of 
them for relinquiſhing part of his demand was that all the reft 
ſhould do the ſame. | [ | 
Erſkine, in ſupport of the rule, was ſtopped by the Court, 
Lord Kenyon, Ch. J. continued of the ſame opinion. 

' ASHHURST, J. I perfectly concur in the opinion given by my 
Lord at the trial. It is clear both on the principles of law and 
equity that when any friend advances money to relieve another 
perſon from the preſſure of his neceſſities, and the parties in- 
tereſted enter into a private agreement over and beyond that with 
which the friend is acquainted, ſuch agreement is void in law, 
as being a fraud on ſuch friend, This caſe is fimilar in it's 
principle to one, which was determined in this Court not long 


(a) Ante 2 vol. 763. 
4 ago. 
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ago (a). Here it is to be obſerved that Veleb, who was deſirous 
of benefiting his friend, agreed to advance 70/. which he under- 
ſtood to be the full purchaſe money; for ſuch was the repreſenta- 
tion made to him, and 704. is expreſſed in the bill of ſale to be 
the conſideration. But now it turns out that the defendant was 
to give two promiſſory notes for a further ſum, under a private 
agreement between her and the plaintiff, to which Welch was 
not privy, and which if he had known he would not probably 
have advanced his money. This therefore was a fraud on bim; 
and the principles of analogous caſes go to ſhew that this private 
agreement between the plaintiff and the defendant cannot be 
enforced, It has been attempted to diſtingutſh this caſe from 
them by ſaying that Veleb had a conſideration for his money in 
the goods: but that does not vary the caſe; for he did not wiſh 
to make a bargain for himſelf, but acted ſolely for his friend, 
And even if it be confidered that Welch has purchaſed goods 
for himſelf of greater value than 70 J., and has only paid 701. 
himſelf, then it appears that the defendant had no confideration 
whatever for her notes, 

BULLER, J. As the jury have only given a verdict for 151, 
this comes within the rule which the Courts have long eſtabliſh- 
ed, that they will not grant a new trial, -unlefs it can be done 
without compelling the party applying for- it to pay the coſts. 


It is clear that in this caſe there was no miſ- direction at the trial: 


but that is not the only caſe in which the Court will award a 
new trial without ces. Fer if the verdict be manifeſtly againſt 
the juſtice of the caſe, and the judge's direction, it is fit that a 
new trial ſhould be granted without coſts: and this verdict is 
of that deſcription. Here it appears that the plaintiff has been 
privy to a groſs fraud on Welch in this tranſaction ; and then the 
rule applies, ex dolo mals non oritur adio. The plaintiff wiſhed 
to get 0. for the goods, which ſum the defendant could 
not advance; but the ſcheme was that the goods ſhould be ap- 
parently ſold to Welch for 70 l., and that the defendant ſhould 
pay the reſt under a private agreement unknown to Zelch : now 
that was a groſs fraud on him, in order to induce him to ad- 
vance his money; and as this fraud was practi ſed by the plaintiff, 
he cannot recover, 


GRost, J. of the ſame opinion. 
| Rule abſolute, without colts. 


(2) Yid. 2 vol. 763. b 
Vol. III. 7C | WrrGnT 
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Monday, 
Feb. 8th, N 


. 17 NGAY obtained a rule to ſhew cauſe why the annuity 
within the © deeds in this caſe ſhould not be delivered up to be can- 
30. "x celled (a), on the ground that the true conſideration was not ſet 
* forth in the memorial: part of the conſideration was in money, 
and the reſt in bank notes of the bank of England, whereas the 
whole conſideration was deſcribed as money in the memorial. 

Erſkine now ſhewed cauſe, and ſaid that bank notes had always 
been conſidered as money; they are ſo in the caſe of tenders. 
Lord Kenyon, Ch. J. Bank notes are conſidered as money 

to many purpoſes: it was ſo held by Lord Mansfield and the 
Court in Miller v. Race (C). 
 AsnuvRsT, J. The annuity act was paſſed for the purpoſe 
of guarding againſt fictitious conſiderations : but it cannot be 
contended that the payment in this caſe is within the miſchicf 
which that ſtatute intended to remedy. Bank notes are money 
to all intents, and in this inſtance were taken as ſuch, 

BULLER, J. This Court has never yet determined that a 
tender of bank notes is at all events a good tender: but if they 
have been offered, and no objection has been made on that ac- 
count, this Court has conſidered it to be a good tender; and 
very properly ſo, for bank notes paſs in the world as caſh. In 
a caſe on the other fide of the Hall, the Lord Chancellor once 
ſuggeſted a doubt whether theſe kind of notes were money ; but 
here we have always been inclined to conſider them as ſuch, 


though the queſtion has never yet been directly determined. 


WRAIG HT againff REED. 


Per Curiam, Rule diſcharged. 
(2) Under 17 Geo. 3. c. 26. (6) 1 Burr. 452. 
Monday, , 
Monday, LoveLL againſt EASTAFF. 
3 HIS was an action of aſ/umpfit on four bills of exchange, 
dict againſt on the trial of which at the Sittings after laſt Trinity 


_— —— term, before Lord Kenyon, the plaintiff obtained a verdict. In 


a new trial, 
which aſter argument on a ſubſequent day was diſcharged : He then pleaded a plea puis darrein continuance, 


entitled of the term generally ; and the Court refuſed to order a ſpecial memorandum of the day when it was 


filed under theſe circumſtances. 
If a plea puis darrein continuance be filed and verified on oath, the Court cannot ſet it aſide on motion; 


but are bound to receive it, | f 
| P Michaelmas 


*IN THE THIRTIETH YEAR OF GEORGE 11]. 


Michaelmas term laſt, a rule was obtained to ſhew cauſe why 
there ſhould not be a new trial, which on the 17th of November 
was, after argument, diſcharged. On the 19th of November the 
defendant pleaded the bankruptcy of the plaintiff between the 
trial and the day in bank, as a plea puis darrein continuance; but 
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though it was filed on that day it was entitled generally of 


Michaelmas term, Afterwards in the ſame term, a rule was 
obtained to ſhew cauſe either why the plea ſhould not be entitled 
as of the day on which it was filed; or why the plea itſelf ſhould 
not be ſet aſide ; againſt which 

Mingay, and Mood, ſhewed cauſe in Michaetmas term laſt; and, 
in anſwer to the firſt part of the rule, obſerved that it was diſcre- 
tionary in the Court whether or not they would order a ſpecial 
memorandum to the plea, and that there was ſufficient reaſon 
why it ſhould not be permitted in this inſtance : for as there was 
a rule for a new trial depending in the Court 'in the former part 
of the term, it was thought adviſeable to wait till that was diſ- 


poſed of before the defendant pleaded this plea; fince if the rule 


had been made abſolute, it might have been unneceſſary to have 
put in this plea at all. Then if the Court will not interfere, the 
plea, being filed generally of the term, will have a reference to 
the firſt day of the term, and then it will appear that it was 
well pleaded ; for the defendant had a day in court on the day 
in bank. This is not like the caſe of a judgment by default, 
where the defendant has no day in court after the execution of 
the writ of enquiry, and conſequently has no opportunity of 
pleading. But even if the plea be bad, the Court will not in- 
terfere on motion, but will drive the plaintiff to demur to the 
plea. In Paris v. Salkeld (a), the Court held that they had no 
diſcretion either to reje or to receive a plea puis darrein conti- 
nuance, but that if it were verified by affidavit they were bound 
to receive it. It is a matter of right, not of favor, in the 
party tendering it. 

Erſeine and 1 in ſupport of the rule, 1ſt, The Court 
will order any pleadings to be entitled agreeably to the fact, in 
order that juſtice may be done to the party applying for the rule. 
In Smith v. Key (5), a ſpecial memorandum of the day when 


the bill was exhibited was ordered by the Court, to let the de- 


fendant have the benefit of a tender between the firſt day of 
the term and the day of ſuing out the writ. The ſame thing 


(a) 2 Vilſ. 137. 139. (6) 1 Str. 638. 
was 
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was alſo ordered in Potts v. Creſwell (a). So in Wilkes v, The 
Earl of Halfar (C, the Court ordered the declaration to be en- 
titled according to the fact; and ſaid that it was not a matter of 


favor to the defendant to grant the rule, but of right, If the 


real day on which the plea was filed were to be ſhewn on the 


| record, the plaintiff will have an opportunity of demurring; for 
then it will appear moſt unqueſtionably that the defendant had 


no day in Court when his plea wes filed, and conſequently thet 
the Court ought not to receive it. But, 2dly, even if that 


amendment be not made, and that the plea muſt have a refer- 
ence to the firſt day of the term, it appears from all the autho- 


rities, that after verdie} the defendant cannot plead any matter 


arifing between that time and the day in bank. 2 Lutw. 1143. 


1174 Pearſon v. Par bins. Hil. 3 G. 1. Bull. N. P. 310 
Stemp v. Parker, Cro. Fac, 646. Com. Dig. Title ** Abate- 
ment,” J. 24. 34: And in 4 Bac. Abr. 743. the reaſon given 
is this, If a releaſe be given after the day at N Prius, and 


before the dav in bank, he cannot plead it, becauſe there is a ver- 


dict already in the cauſe, and upon another plea; and therefore 
the cauſe is determined, So that he is put to his audita querela 
to hinder the execution of the judgment.” And in Cro. Car. 
232. where the defendant after verdict pleaded at the day in 
bank, and the plaintiff prayed to have it diſallowed, for that 

the defendant had no day in bank, the Court ſo determined it, 
and ordered that the plea ſhould be ouſted, Here then as the 
defendant had no day in bank, the Court ought to reject his plea 8 


pleaded after verdict, and drive him to his audita querela. 


The Court en'arged the latter branch of the rule till the next 


term, and diſcharged the former part of it, They ſaid that as 
there was a rule depending at the beginning of the term to ſhew 


cauſe why there ſhould not be a new trial, it would have been 


idle to file this plea pending that rule, becauſe in one event it 
might have become unneceſſary to have pleaded ſuch a plea, at 
all. Therefore they would ſuffer the general rule to operate in 
this inſtance, namely, that the plea, being entitled generally of 
the term, might have relation back to the firſt day of it, For 
though. a fiction of law ought not to be permitted to prevail 
where it would work injuſtice, yet here the Court wonld not 


interfere to prevent the operation of it when ſuch a fiction was 


in furtheranee of juſtice. | 
(a) Barn. 4to, Ed. 343%, © (6) 2 Wil. 256, 


The 


IN THE THIRTIETH YEAR OF GEORGE III. 


The latter part of the rule (which had been ealarged) now 
coming on again, 


* 


Mingay and Mood relied on the caſe of Paris v. Salkeld, as de- | 


ciſive of the queſtion in this ſtage of it. 

Erſkine and Marryat, contra, laid that that caſe was clearly 
diſtinguiſhable from the preſent, becauſe there the plea was plead- 
ed in due time, and the judgment of the Court only goes to ſhew 
that they would not diſculs e merits of the plea on motion. 
But here the queſtion ariſes on tbe regularity of the plea in 
point of time, and the court may in this as well as in all other 


inſtances of practice interfere where an irregularity is pointed 


out to them. And it is to be obſerved that in one of the 
caſes cited on the former argument, Cro. Car. 232, the Court 
did interfere on motion, and (as is there ſaid) ordered ** that 
& the plea ſhould be ouſted.” 

Lord Kenyon, Ch. J. The Court very properly diſcharged 
ore part of the rule in the laſt Term under the ſpecial circum- 
ſtances of the caſe; and in fo doing they ated by analogy to 
the common practice of the Court, where in a variety of in- 
ſtances they give a party periniſſion to plead nunc pro tunc under 
particular circumſtances. And as to this part of the rule, [ 
think we are bound to diſcharge this allo, on the authority of 


the caſe of Paris v. Salteld; where the Court, after great conſi- 


deration, held that it was not diſcretionary in them to receive 

a plea puis darrein continuance, but that they were bound to 

receive it; and the opinion of Milmat, Ch. J. is conveyed in 

language peculiarly forcible. 
Per Curiam, 


A. and J. RawLinson again Saw, Executor of 
Woopuousx. 


HIS was an action of «//ump/it ; and the eight firſt 
counts in the declaration were on promiſes made by the 
teſtator; the laſt count was on promiſes by the defendant 2s 
executor, To the firſt eight counts the defendant pleaded 
That Moodbeuſe, the teſtator, in his life-time (to wit) on &c. 
duly made and publiſhed his laſt will and teſtament in writ- 
ing, and thereof conſtituted and appointed the defendant and 
J. Rawlinſon, and three other perſons, joint executors; and 
ſoon afterwards died without altering or revoking it. And as 
Vo“. III. 7 to 


Rule diſcharged. 


557 
1790. 


. 


LovsL.r, 


arainſ} 
EaSTAPP. 


Tue ſday 
Feb. gtn. 


If a debtor 
make his cre- 
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another per- 
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and the cre- 
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to the laſt count, that that promiſe and undertaking (if ſuch were 
made) was made by the defendant together with the faid J. 
Rawlinſon, and thoſe three perſons, and not by the defendant 
alone, The plaintiffs by their replication' faid that J. Rawlinſon 
never proved the will of Woodhouſe, nor took upon him- 
ſelf the burthen of the execution thereof, nor in any manner 
whatſoever ever accepted of the ſuppoſed appointment of him 
the ſaid J. Rawlinſon to be an executor of the ſaid will, nor 


ever adminiſtered any goods or chattels which were of the ſaid 


Woodbouſe deceaſed at the time of his death, as executor of 
the laſt will and teſtament of the ſaid Wordbouſe, And as 
to the other plea they replied that the promiſe in the laſt 
count was not made by the defendant together with J. Raw- 
linſon, and the other three perfons, as in the plea alleged. 

To the replication to the firſt plea there was a general de- 
murrrer, and joinder in demurrer. 
- Lawes, in ſupport of the demurrer, contended that the no- 
mination of 'the plaintiff as executor in the will of Woodbouſe 
the teſtator operated as a ſuſpenſion of his legal remedy, as he 
had not actually renounced, though not to an extinguiſbment of 
the debt, or even to a ſuſpenjjon of his remedy in a Court of 
Equity. If ſo, the plea is a bar to the action, and the fact diſ- 
cloſed by the replication does not vary the caſe. All the legal 
parties to a contract muſt by law ſue and be ſued, which is ſuf- 
ficiently proved by the uſual plea in abatement where any of the 
parties are omitted to be named; and though this rule has ſome 
exceptions with regard to defendants, it is univerſal as to plaintiffs. 


| Now here, the plaintiff not having renounced muſt in a Court 


of law be conſidered as having all the legal qualities of executor 
ſtill attached to him, and therefore cannot ſue the defendant 
in his character of co-executor : for one executor cannot fuz 
his co-executor, the former being ſuppoſed in contemplation 
of law to be equally in poſſeſſion as joint- tenant of all the 
teſtator's aſſets, Went. Off. of Exccutors 100, out of which he 


may pay himſelf ; and the effect of a judgment againſt an exe- 


cutor is rather to attach on the property of the teſtator than on 
the perſon of the defendant. In Co. Lit, 264 6. it is ſaid that if the 
obligor make his obligee his executor, this is a releaſe in law of the 
action. But the duty remains for which the executor may retain. 
Wankford v. Wankford, "Salk. 299. Fryer v. Gilaridge, Hob. 
10. and 2 Show. 401. where it is added that the debt is not 
extinguiſhed, but only ſuperſeded, as to the executor. P/owaer . 


184, 5. 


IN THE THIRTIETH YEAR OF GEORGE III. 


184, 5. gives the reaſon why the action is gone, becauſe in 
judgment of law the plaintiff is ſatisfied before; for if the exe- 
cutor has as much goods in his hands as his own debt amounts 
to, the property in thoſe goods is altered and veſted in himſelf, 
that is, he has them as his own goods in ſatisfaction of his 
debt, and not as executor. If the caſe of Dorcheſter v. 
Webb, Sir V. Fones 345. be cited on the other fide, it is 
diſtinguiſhable from the preſent ; for that caſe only ſhews that 
where the obligee had been made co-executor with another, and 
had renounced, the executor of the obligee might ſue the ſur- 
viving executor. It is indeed given as a reaſon in that caſe that 
when an obligor makes the obligee and another his executors, 
and the ebligee refuſes, the debt is neither releaſed nor diſcharged, 
and the obligee may ſue the aſſets; but that was an obiter dium 
not neceſſary for the deciſion of the caſe before the court: and 
there too it muſt be taken that he had /egally renounced; and by 
the death of the obligee the period of ſuſpenſion had ceaſed, 
and the whole of the property had gone into another channel, 
namely, into the hands of the ſurviving executor. But here 
the plaintiff has not legally renounced. 

Holroyd, contra, was (topped by the Court. 

Lord Kenyon, Ch. J. It is impoſſible to entertain the 
Jeaſt doubt in this eaſe. The argument is that if A. owe B. 
a ſum of money, and chuſe to make him his executor, though 
B. will not act, his legal remedy is extinguiſhed. The propo- 
ſition is too monſtrous to admit of any argument. If indeed 
the creditor had accepted of the executorſhip, and ated, there 
might perhaps have been ſomething in it. But the facts diſ- 
cloſed by the replication poſitively negative that; for it is 
there averred that he never proved the will, nor took upon 
himſelf the burthen of the execution thereof, nor in any man- 
ner whatſoever accepted of the ſuppoſed appointment to be an 
executor, nor ever adminiſtered &c. And notwithſtanding: this 
he is now told that he cannot enforce the payment of his debt 
in a court of law. I ſhould have been extremely ſorry to have 
found myſelf bound by authorities to accede to ſuch a poſition : 
And 1 am glad that none are found to warrant it, and that 
there is one direct authority againſt it. There is no pretence 
therefore for this demurrer ; and even if it could have been 
ſupported, it would be diſhoneſt in the extreme. 

ASHHURST, J. of the ſame opinion. 
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1790. Eur IIR, J. The argument in ſupport of this demurrer is 
fully anſwered by the plain words of the replication, The 
N foundation of the argument is, that this is an action in reſpect of 


' dnaw. Property, and that the plaintiff has poſſeſſion of that property: 
q but the replication pointedly ſtates that he never proved the 
N will, nor in any manner whatever acted as executor, nor admi- 
niſtered. Then if he has not the poſſeſſion of the property of 
( the teſtator, he ſtands in the ſame ſituation as any other ſtranger, 
K and may equally ſue the perſon who has the legal poſſeſſion of 
. that property. | 
4 Ros, J. It is laid down univerſally in all the authorities 
on this ſubject, from the Yezr Books down to the preſent time, 
; that a defendant, who is ſued as executor, cannot plead that an- 
other perſon is alſo executor with him, unleſs he aver that that 
other has adminiſtred. . The caſe of Swallow v. Ember/ſon (a) 
is directly in point. The only difference is, that here the deſen- 
dant ſays that the plaintiff himſelf is one of the executors, but 
that does not vary this caſe for the reaſons already given. I la- 
ment that the ſame practice does not obtain here. that preyails in 
the court of common pleas, where ſeveral pleas are not permitted 
to. be pleaded without the ſpecial leave, of the court. lt is 
attended with infinitely good conſequences to the ſuitors, 
-as it frequently prevents unneceſſary expence to the parties, in 
introducing improper pleas. If that were the practice here, 
'this expence would never have been incurred, 


Judgment for the plaintiffs. 


() 1 Lew. 161, 


4 pr The King again, M. Downs, and Another. : 
york, | R Turner, having been convicted in the penalty of 40s. with 
ſpirituous © coſts, by the defendants, for ſelling gin and rum, being ex- 


; 1 ciſeable liquors, without being licenſed ſo to do, appealed to 


a licenſe the Weſtminſter Seſſions, where the conviction was quaſhed, 


from two . BEE: R | ; 
juſtices of * ſubject to the opinion of this Court on the following caſe. 


1 The conviction was ſtated at length; and it appeared to be in 


Rem of the ſummary form preſcribed by the ſtatute of 5 Geo. 3. c. 46. 
e 5 Geo, 3. ig "ag 5 


c. 46., | : 
2 he has a licenſe from the commiſſioners of the exciſe to retail ſpirituous liquors— The exception 


; in the 26 Geo. 2. c. 28., that nothing in that act {hall extend to alter be time of granting licenſes in cities 
and towns corporate does not exempt ſuch places from the operation ef the other parts of that act: but 
magiltrates in ſuch diſlricts muſt give the ſame notice of their meeting to grant licenſes as juſtices for a 


ö county give. | . 
N 4 |. 26. 
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|. 26. The caſe then ſtated that Turner on the 8th of October 
1788, at his houſe in Norris ſtreet in the pariſh of Saint James, 
Weſtminſter, ſold gin by retail. Turner produced a licenſe to 
ſell brandy, and other ſpirituous liquors, regularly granted by 
two commiſſioners of exciſe, purſuant to the ſtatutes of. 16 and 
24 Geo. 2.; and alſo an alebouſe licenſe in the common form, 
under the hands and ſeals of tvs juſtices for the city and liberty 
of Weſtminſter, in the county of Middleſex, dated the 20th of 
September 1788, by which he was licenſed to ſell by retail beer, 


© ale, and otber exciſeable liquors, (except brandy, rum, arrack, - 


uſquebaugh, geneva, aquavitz, and all ſuch other diſtilled ſpiri- 
tuous liquors, and ſtrong waters unmixed, or mixed, Sc.) No 
warrant was iſſued under the hands and ſeals of thoſe two juſtices 
who granted this laſt licenſe, or any other magiſtrates, previous 
to the granting of it, appointing a meeting of his majeſty's 
zuſtices for granting licenſes, and directing the high conſtable to 


order the conſtables of the reſpective conſtablewicks in the pariſh 
to give notice to the ſeveral innkeepers, and alehouſe-keepers, 
within the ſeveral conſtablewicks of the pariſh, of the day and 


place for granting licenſes ; nor was any ſuch notice given for 
that purpoſe. On the 2gth of Auguſt 1788 a warrant of that 
date was iſſued under the hands and ſeals of the defendants, two 
of his majeſty's juſtices of the peace, acting in and for the ſaid 
city and liberty, and directed to the high conſtable of the ſaid 


city and liberty, appointing à general meeting of the juſlices ſor 
granting licenſes to victuallers within the pariſh of Saint James 


Weſtmi- ſier, on the 11th of September next, and requiring ſuch 
high conſtable to order his teſpective petty conſtables, or other 
peace officers, to give notice to the ſeveral innkeepers, and ale- 
houſe keepers, within their reſpe tive conſtablewicks, of the day 


and place of ſuch meeting ; and notice of ſuch meeting was 


given in the public papers on the 2gth of Augu/? 1788. On the 
11th of September 1788 the defendants, and feveral other 


magiſtrates, met on the day and place appointed by that war- 


rant, and proceeded to grant licenſes in purſuance thereof; but 


no application was made at ſuch meeting by Turner for any 


licenſe. By a ſtatute paſſed in the 27th of queen Elizeaberb 
certain regulations were made for the diviſion of the city or 
borough of Weſtminſter into wards, and for the annual appoint- 
ment of burgeſſes to act as aldermen's deputies act in the city 
of London; but no juſtices or magiſtrates were appointed by that 
ſtatute, nor were the inhabitants incorporated. That act wes 


continued by ſublequent ſtatutes, and is ſill in force. Ia the 
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reign of king Charles the Second letters patent were, and from 


time to time ſince have been, iſſued under the great ſeal, aſſign- 


ing juſtices to keep the peace within the liberty of the dean and 
chapter of the collegiate church of Saint Peter Weſtminſter, the 
city, borough, and town, of Weſtminſter in the county of Mid- 
dleſex, and Saint Martin's Le Grand London; and certain letters 
patent iſſued-under the great ſeal, dated the 5th of Auguſt in the 
23d year of the preſent reign, directed (amongſt others) to the 
defendants and the two juſtices who granted the alehouſe licenſe, 
aligning them to keep the peace within the liberty of the dean 
and chapter of Weſtminſter, &c (as above.) The city and liberty 
of Weſtminſter is locally ſituate in the county of Mzrddleſex. It 


has been cuſtomary ſince the ſtatute made in the 26th year of 


the reign-of Geo. 2. c. 31. in many diviſions of the ſaid city 
and liberty of Weſtiminſter, to grant licenſes at other times 
than at the time preſcribed by that ſtatute as well as at the 
time and under the regulations of it, 

Piggot, and Garrow, in ſupport of the order of Seſſions, con- 
'tended, firſt, that Turner had not incurred any penalty under. any 
act of parliament ;'inaſmuch as he had a proper ale licenſe as well 
as an exciſe licenſe; and, 2dly,-even if the ale licenſe were not 
legally granted, this conviction which was founded on the ſtatute 
of 5 Geo. 3. c. 46., could not be ſupported. As to the firſt, the 
Juſtices were authoriſed to grant this licenſe under the 5 and 6 
Ed. 6. c. 25. under which they may licenſe alehouſes af any 
time; and their power in this caſe is not affected by the ſtatute. 
of 2 Geo. 2. c. 28., nor by the 26th Geo. 2. c. 31. The 2 Geo. 
2. c. 28. , 11. , (after reciting that inconveniences had ariſen 


from perſons being licenſed to keep alehouſes by juſtices living 


at a diſtance, who were neither informed of the occaſion of 
ſuch alehouſes, or of the characters of the perſons licenſed,) 
enacts that no ſuch licenſe ſhall be granted but at a 


general meeting of the juſtices of the diviſion where 


the perion lives, to be held on the 1ſt of September yearly 
or within 20 days after, or at any other general meetings 
of the juſtices of the diviſion : but there is a proviſo in the 2th 
ſection, that nothing in that act ſhall extend 0 alter the 


mel bod or power of granting ſuch licenſes in any city or town cor- 


porate. The 26 Geo. 2. c. 31. / 4. confines the time of hold- 


ing the general meetings to the firſt 20 days of September; and the 
-16th ſection provides that nothing in that af ſhall extend to 
alter the time or times of granting ſuch licenſes in any city or town 


corporate. So that the power of granting licenſes in cities or 


towns 
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towns corporate remains as it did under the 5 and 6 Ed. 6. c. 253 
for taking both the acts of Geo. 2. into conſideration together, the 
exceptions are that nothing in thoſe ſtatutes ſhall alter {be method 
or the power, or the time, of granting licenſes in thoſe places. 
1 Burn, J. Tit. *alebouſes” /. 3. Now Weftminſler certainly is not 
within the purview of thoſe acts, which were paſſed to remedy the 
inconveniences of magiſtrates, reſiding in a diſtant part of the 
_ county, granting licenſes to perſons, with whoſe characters they 
were not acquainted ; and it is directly within the exception in 
both thoſe ſtatutes, for Weſtminſter is a city, The proviſos ex- 
tend to all cities, whether corporate or not, if they have a local 
magiſtracy: to put a different conſtruction on them the Court 
muſt inſert the word © corporate” after city, or convert the 
word or“ into “ and“. Veftiminſter is deſcribed as a city in a 
variety of acts of parliament; and it is even fo called in the let- 
ters patent referred to in this caſe, In. Co. Lit. 109. b. it is ſaid 
to be a city, becauſe it has been a biſhopric; and Hargrave in 
a note there alſo ſays that it is a city, though not incorporated, 
Mr. F. Blackſtone (a) has likewife adopted the ſame opinion. 
It appears alſo in all the returas -of members of parliament for 
Weſtminſter ſince the reign of Ed. 6. to be deſcribed as a 
city. But even if it were doubtful on the words of the ſtatutes 
whether or not Weſtminſter were a city within the proviſos in the 
2 Gee. 2. and 26 Geo. 2., the uſage in granting licenſes there may 
aſſiſt in expounding ſuch doubt; and it is ſtated in the caſe that 
the uſage of granting licenſes 47 all times of the year has pre- 
vailed in VNeſiminſter. But, a2dly, if the juſtices had no power 
to grant this alchouſe licenſe in the manner or at the time at 
which it was granted, Turner has not incurred any penalty with- 
in the 5 Geo. 2. c. 46., under which alone he has been con- 


victed. That act only applies to perſons ſelling by retail, ale, 
beer, or other exciſeable liquors, but not to difliiled ſpirituous 
-Jiquors, The 22d ſection recites that by the laws then in force 
perſons ſelling ale, or beer, or other exci/eable liquors, by retail 
without licenſe, are ſubject by different laws to different penal- 
ties, which had occaſioned much confuſion; and for the pte- 
vention thereof, it enacts that perſons convicted of ſelling ale, 
beer, or other exciſeable liguors, by retail, without licenſe, 
mall forfeit for the firſt offence 40 5. with the coſts of the con- 
viction; and it gives a ſummary-form of conviction (3), which 
has been uſed in this inſtance, Then followed the 9 Ges. 3. 
c. 6. J. 2., which recites that doubts had ariſen whether the 

(a) 1 Cem. 111, (“) S. 23 & 26, 
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ſeyeral penalties and forfeitures impoſed by any act ſince the 
8 Geo. 2. relating to the ſelling of /þrrituous liguors by retail 

without licenſe might be inflicted and recovered on perſons thus 
offending ; and then, in order to put an end to ſuch doubts, it 


enacts and declares that all and every the penalties and forfeitures 


impoſed by any act ſince the 8 Geo. 2. (except the forfeiture of 
100 J. impoſed by the 9 Geo. 2. c. 23. relating to the ſelling of 


ſpirituous liquors by retail, without licenſe, might have been 


and may be in future levied and recovered againſt ſuch offcaders, 
nowithſtanding the 5 Geo, 3. c. 46. This therefore is a legiſla- 
tive interpretation of the 5 Geo. 3.c. 46 ; by which it appears 
that the 5 Geo. 3., which was underſtood by many perſons to 
operate as a repeal of; and commutation for, all former penalties 
for ſelling /pirituous l1guors, was not intended to have that ope- 
ration, and was only meant by the Legiſlature to relate to ale, 
beer, or other exciſeable liquors ejuſdem generis, The diſtinction 
intended to be made in all the ſtatutes on this ſubje& is between 
Aijſtilled ſpirituous liquors, and other exciſeable liguors not diſtilled. 
Now it is to be obſerved that the ſtatute 5 Geo. 3. c. 46. pro- 
feſſes to be a commutation for all former penalties, and forfei- 
tures, on which it was intended to attach ; and therefore if 
the offender be liable to the penalties of the 5 Geo. 3. he is 


| exempt from all former penalties : but the Legiſlature have ex- 


preſsly declared by the 9 Geo. 3. that the offence, of which 
Turner is convicted, of ſelling be retail gin and rum, diſtilled 


ſpirituous liquors, is not commuted for any penalty in the 
5 Geo. 3; that he is liable for ſuch offence to other penalties 
under former acts of parliament ; and conſequently that he is 
exempt from any penalty under the 5 Geo. 3. c. 46. This con- 
viction, therefore, which is founded ſolely on the 5 Geo. 3., is 
bad. This is a conviction in the penalty of 40; whereas if 
Turner has incurred any penalty, it is to a greater amount ; for 
the 16 Geo. 2. c. 8, J. 9- inflicted a penalty of 10 /, on perſons 
ſelling by retail di/illed ſpirituous liquors, (this very offence) which 
is encreaſed by the 13 Geo. 3. c. 56. /. 1. to 50 7, under which 
ſtatute the penalty can in no inſtance be mitigated Selow 51, Be- 
fides this conviction is alſo for the coſts of it, which no other 


at authoriſes the juſtices to give. 


' Erſkine, contra, in anſwer to the firſt objeRion, infited tha 
the juſtices' licenſe was illegal under the 26 Geo. 2. c. 313 becauſe, 
iſt, Meſiminſter is not within the exception in that ſtatute, as 
not being a cily corporate; and 2dly, even if it be, ſtill the, 

3 | | Juſtices 


* 


IN THE THIRTIETH YEAR OF GEORGE 11. 


Joſtices granting this licenſe ought to have purſued the regula- 
tions pointed out by that ſtatute which are not affected by the 
exception. Firſt, Weſtminſter is not a city. Lord Coke (a) is 
correct in his definition of a city; “Every borough incorporate, 
that had a biſhop within time of memory, is a city, albeit 
** the biſhopric be diſolved:“ but when he proceeds to illuſtrate 
it by an example, he is unfortunate in the inſtance which he has 
Choſen; for he adds immediately afterwards, “ As Weſminſter 
„had of late a biſhop, and therefore it yet remains a city.“ 
In order to be a city within his own definition, it ſhould be a 
borough incorporate, and have had a biſhop; whereas, though West- 
minſter once had a biſhop; it never was pretended to be a borough 
incorporate. But if incorporation were not neceſſary to the con- 
ſtitution of a city, ſtill Veſminſter is not a city corporate, which is 


the only ground on which it can be contended to come within 


the exception in the 26. Geo. 2. c. 31 ; for © corporate” refers to 
* city” as well as to“ town.” The object which the Legiſla- 
ture had in view in paſſing the ſtatute 2 Geo. 2. c. 28. was to 
remedy the incovenience arifing from the mode of granting 
alchouſe licenſes under the 5 and 6 Ed. 6. c. 25 and therefore it 
was enacted that licenſes ſhould only be granted at general meet - 
ings either within the firſt twenty days of September, or at ſome 
ſubſequent period: and by the 26 Geo. 2. c. 31. the tine of thoſe 
meetings is confined to the firſt twenty days in September; with 
a proviſo that nothing in that act ſhall alter the zime or times of 
granting ſuch licenſes in any city or toum corporate. The clear 
meaning of that exception appears to be this; the Legiſlature 
did not intend to interfere with incorporated towns or cities, 
which were regulated by an internal police of their own, autho- 
riſed by charter or preſcription: credit was to be given to 
Corporations that they would not abule the truſt repoſed in 
them; they were therefore to be left in the poſſeſſien of their 
franchiſes. But the Legiſlature did not mean to make the excep- 
tion co- extenſive with all places baving a local magiſtracy ; for 
then a liberty (like St. Alban's) which has a local magiſtracy 
would be excepted : but“ liberty” is mentioned in the enacting 
part of this ſtatute, and is omitted in the exception. But even 
if Weſtminſter were within the exception of the 26 Geo, 2. c. 
31, yet that exception only extends to the time when the licenſes 
are to be granted, and not to the manner and place; and as the 


| (a) Co, Lit. 109. b. 
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juſtices, who granted this licenſe, have not complied with the 
regulations contained in the fourth ſection of this ſtatute, this 
licenſe is void. That ſection requires that the day and place 
for. granting licenſes ſhall be appointed by two juſtices by a 
warrant under their hands and ſeals ten days before the meet- 
ing, directed to the high conſtable of the diviſion, requiring 
him to order his petty conſtables to give notice to the alehouſe 
keepers within their reſpective conſtablewicks of the meeting: 
but it is expreſsly ſtated in the caſe that no meeting was appoint- 
ed in this manner on the day when this licenſe was granted; and 
thatitwas granted at a private meeting of two juſtices only, who had 


given no notice whatever of their intended meeting, and this even 


ſubſequent to the time when a general meeting had been regularly 
holden by other juſtices. So that if Weſtminſter were within 
the exception, ſtill no alchouſe licenſe can be granted even in 
1uch a place but at @ general meeting. | 

Secondly, this licenſe then having been illegally granted, 
Turner was properly convicted under the 5 Geo. 3. c. 46. 
In order to make this ſubje& clear, it is neceſſary to ſtate 
the ſeveral acts of parliament, relating to this queſtion, in 
the order in which - they paſſed; from the whole of which 
it will appear that the Legiſlature had two objects in view; 
the one of police, under the control of the juſtices of the 


peace; the other of revenue, under the juriſdiction of the 
commifſſioners of exciſe. So that before any perſon can ſell 


ſpirituous liquors by retail, he muſt procure a licenſe as 
well from two juſtices of the peace as from the commiſſion- 
ers of exciſe. The ſeveral ſtatutes will be rendered more intel- 
ligible by bearing in mind this diſtinction, as applied to the 
word ** licenſe;” when the Legiſlature ſpeak of a licenſe to ſell 


 ſpirituous liquors, or diſtilled liguors, they mean an exciſe licenſe ; 
when they mention a licenfe to ſell ale, beer, or other exciſcable 


liquors, they mean a zuſtices' licenſe. The firſt act of parliament 
on this ſubject is the 2 Ges. 2. c. 28., the tenth ſection of which 


' enaQs that no perſon ſhall ſel] brandy or other diftilled liquors by 
retail, but thoſe who are licenſed in the ſame manner as com- 
mon alchouſe-keepers, under ſuch penalties and forfeitures as 
common alehouſe-keepers are for ſelling drink without licenſe; 


and the ſame juriſdiction is given to juſtices of the peace over 
ſuch retailers of brandy or other diſtilled liquors as they have 
over alchouſe-keepers. The next ſtatute is the 9 Geo, 2. c. 23. 


J. 1. which (after reciting the inconveniences that had ariſen 


from 


1 
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from the too frequent uſe of ſpirituous liquors,) enacts that no 
| perſon ſhall ſell any brandy, rum, geneva, or other diſtilled ſpiri- 
tuous liquors, or ſtrong waters, in any leſs quantity than two gal- 
lons, without a licenſe for that purpoſe from the commiſſioners 
of exciſe, under the penalty of 100/. The tenth ſection then 
provides that no licenſe ſhall be granted to any perſon to ſell by 
retail any ſpirituous. liquors or ſtrong waters except to thoſe 
who keep alchouſes ; and the 14th ſection provides that no 
perſon ſtall (notwithſtanding the above exciſe licenſe) fell 
any ſpirituous liquors or firong waters, by retail, unleſs he be 
firſt licenſed by two juſtices, under the penalty of 5, l. (a). Then 
followed the 16 Geo. 2. c. 8. /. 8. which enacts that no perſon 
ſhall ſell by retail any brandy, rum, or other diſtilled ſpicitu- 
ous liquors, without a licenſe from the commiſſioners of exciſe, 
under the penalty of 10 J. (5); with a fimilar proviſo (c) that 
no licenſe ſhall be granted to any perſon to ſell ſpirituous li- 
quors or ſtrong waters, but alehouſe keepers ; and another proviſo 
(4) that nothing ſhall be conſtrued to enable any perſon to ſell 
ſpirituous liquors or ſtrong waters, by retail, unleſs he be firſt J- 
cenſed by two juſtices to ſell ale, or ſpirituous l1quors. The next 
ſtatute is the 29 Geo. 2. c. 12. J 22. which enaQts that the com- 
miſſioners of the exciſe ſhall not grant any licenſe to any perſon 
to retail ſpirituous liquors or ſtrong waters, who has not a li- 
cenſe to ſell ale, beer, or other exciſcable liquors. And then came 
the 5 Geo. 3. c. 46. on which this conviction was founded. Now 
in order to aſcertain what was the intention of the Legiſlature in 
paſſing it, it is neceſſary to ſee how the law ſtood before. If a 
perſon retailed ſpirituous liquors without a licenſe from two 
juſtices, though he had an exciſe I cenſe, he was liable to diffe- 
rent penalties and puniſhments under different acts of parlia- 
ment: if he ſold ſuch liquors without an exciſe licenſe, he was 
liable to a forfeiture of 100/: And the ſeveral acts provided that 
no exciſe licenſe ſhould be granted to any perſon who had not a 
juſtices licenſe to ſell not only ale and beer, but other exciſe- 
able liquors. Then the 5 Geo. 3.c. 46. / 22. recites “ that by the 
laws then in force perſons /e/ling ale, or beer, or other exciſeable li- 
-quors, by retail, without licenſe, were liable by different laws to 
different penalties and puniſhments, which had occaſioned much 
confuſion Sc. Now this confuſion was not introduced by the 


(a) This was ſtated to be the penalty; | 25. 6 d. as a fee for the licenſe. 
but the 5/., mentioned in this ſection, is (hb) Seck. 9. 
againſt the clerk of the juſtices, and the (c) Seck. 10. 4 
clerk of the peace, for taking more than (4) Sect. 11. 
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ſcvetal laws jafliding penalties for retailing ſpirituous liquors 
without ar eaci/e /icenſe, but by thoſe which required a ju//tces 
licenſe to ſell ale, beer, er other exciſeable liquors. That ſta- 
tute then proceeds to enact, that in lieu of the penalties and 
puniſhments inflicted by former acts on retailers of ale, beer, 
or other exciſeable liquors without licenſe, they ſhall ſorfeit 403. 


wich the coſts for the firſt offence Sc.; and the 26th ſection 


gives a ſummary form of conviction, from which the preſent is 
taken, But, ſoon after this ſtatute was paſſed, it was doubted 
whether perſons, having a juftices' /icenſe, could be convicted 
for retailing ſpirituous liguors, though they had not an exci/e 
licenſe; to remove which doubt the 9 Geo. 3. c. 6, was paſſed ; 
And the 2d. ſection of that act recites that, ** fince the paſſing 
of the 5 Geo. 3. c. 46. it had been doubted whether the ſeveral 
penaltics, puniſhments, and forfeitures, impoſed by any act fince 
the 8 Geo. 2. relating to the felling of ſpirituous liguors by retait 
without licenſe, might be lawfully inflicted and recovered againſt 
any perſon for retailing ſpirituous liquors without licenſe;“ and 
then in order to put an end to ſuch doubts, it proceeds to enact 
and declare that all and every penalties, puniſhments, for- 


feitutes &c, impoſed by any act ſince the 8 Geo. 2. relating to 


the ſelling of /pirituous liguors by retail without licenſe (except 
the penalty of 100 J. impoſed by the 9 Geo. 2. c. 6.) might have 
been, notwithſtanding the 5 Geo. 3. c. 46., and may in future 
be lawfully inflicted and recovered in regard to all perſons who. 
have offended or ſhall offend againſt the ſeveral acts made ſince 
tne 8 Geo. 2. The alteration therefore which the 5 Geo. 3. 
c. 46. (as explained by the 9 Gee. 3. c. 6.) made on this ſubject 
was, that, in lieu of the penaltics and other puniſhments which 
might have been inflicted before that ſtatute on per/ons retai ing 
ſpirituous liquors without a juſtices' licenſe, though they had an 
exciſe licenſe, the penalty of 40s. with the colts was given: 
but that ſtatute did not render it leſs neceſſary to have a juftices' 
licenſe; and the exciſe licenſe ſince that act only has the ſame 
operation that it had before in a caſe where no juſtices” licenſe 
has been granted. Before that ſtatute the exciſe licenſe did not 
exempt a retailer of ſpirituous liquors, who had no licenſe from 
the juſtices; neither does it exempt him ſince that act from the 
penalty of 40. given by it. They are both ſtill neceflary, 
The argument on the other fide would have applied, if Turner 
had been convicted of ſelling ſpirituous liquors without an ex- 
ciſe licenſe, but is inapplicable to this caſe, where the offence 


3 : imputed 
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imputed to him is the retailing of ſpirituous liquors without a 

liceuſe from two juſtices, though he had an exciſe licenſe. 
Shepherd and Knowlys were to have argued on the ſame fide : 

but the Court were ſatisfied with the argument already given. 


Lord KRV Vo, Ch, J. On hearing the argument againſt this 


conviction, I thought that the ſtatute g ks 3. c. 6. was a par- 
liamentary expoſition of the 5 Geo. 3. c. 46., fo as to exempt 
all perſons who fold ſpirituous liquors by retail from the opera- 
tion of the latter, on which this conviction is founded. But 
I am now clearly of a different opinion, on the argument urged 
in ſupport of the conviction, that there is a difference in the 
whole purview of theſe ſtatutes between tbe juſtices licenſe 
and the licenſe from the exciſe. The ſtatute 5 Geo. 3. c. 46. 
applies to all thoſe inſtances where a licenſe for ale, beer, or 
other exciſeable liquors is required ; and the conviction of the 
party offending againſt that act may be in the compendious form 
there pointed out, and adopted in this caſe, And I am of opi- 
nion that that ſtatute remains in force, notwithſtanding the 
9 Geo. 3. c. 6., as to all the objects of the licenſe to be granted 
by the ſuſtices of the peace. For the doubts, which the Le- 
giſlature wiſhed to remove, when they paſſed the 9 Ges. 3., 
were relative to the exciſe licenſe for retailing ſpitituous liquors, 
I did not know till it was pointed out at the bar that the juſ- 
tices of the peace had the power of granting licenſes for ſelling 
ſpirituous liquors; but I am now ſatisfied that they have under 
the 2 Geo. 2. c. 26, As to the other point; if it depended on the 
queſtion whether or not Meſiminſter be a city, I am not prepared 
to give any opinion on it. But the ground on which I rely is, 
that, whether it be a city or not, all the regulations preſcribed 
by the 26 Geo. 2. c. 31. muſt be complied with, except ſo much 
of them as comes within the ſubſequent proviſo, Now that 
proviſo, on which ſo much ſtreſs has been laid, only extends to 
the time or times of granting the licenſes in thoſe particular diſ- 
tricts. Such is the conſtruction which the very words of the 
exception expreſs ; and which is a conſtruction highly advan- 
tageous to the Public. For it is of importance to the Public that 
licenſes of this ſort ſhould be granted openly, and not by ſtealth, 
in order that they may have an opportunity of objecting to the 
granting of theſe licenſes to particular perſons on the ground of 
unfitneſs. Inaſmuch therefore as the regulations of that ſtatute 
were not complied with in this inſtance, this licenſe having 
been granted at a private meeting of two juſtices, which was 
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1790, holden too after the general meeting was paſſed, I am of opi- 
— nion that the licenſe is illegal, and that it cannot protect the 

The Ki perſon to whom it was granted from the penalties of the 5 Geo, z. 
Dou, c. 46.3; and that the preſent form of conviction may be ſup- 
ported. 

ASHHURST, J. The principal queſtion is involved in ſome 
intricacy ; but all the acts of parliament appear reconcileable by 
conſidering that the ſtatute 5 Geo. 3. c. 46. ſolely and purely re- 
lates to /icenſes granted by the juſtices of the peace, and not to 
licenſes granted by the exciſe, But ſome doubts having' ariſen 
on the conſtruction of this act, the 9 Geo. 3. was paſſed, not to 
repeal any part of the former act, but to declare that the 5 Geo, 3. 
was not intended to, and did not, do away the operation of 
any of the former laws relating to excſe licenſes, and that they 
ſhould remain in the ſame force as they did before the 5 Geo. 3: 

| but with reſpect to juſtices” licenſes, the 5 Geo. 3. was intended 
to repeal all former penalties, by ſubſtituting a penalty of jos. 

in their ſtead, and preſcribing a general form of conviction. As 
to the other point; I entirely concur in the opinion which has 
been given by my Lord. I think it would be a moſt miſchiev- 
ous expolition of the ſtatute 26 Geo. 2. to lay that juſtices of the 
peace even in ſuch places as fall within the meaning of the ex- 
ception might grant licenſes private'y, and without giving any 
public notice of their intention to grant licenſes on any parti— 
cular day. For though perhaps it was not neceſſary that ſuch 
magiſtrates ſhould be limited to e time mentioned. in the act for 
granting licentes, yet as the Public are ſo much intereſted in 
the ſubject, the Legiſlature thought it proper to in: lude / 
places in the general proviſions of the act, ſo that in no place 
whatever can the juſtices grant a licenſe but at a pub/ic meeting, 

though in places within the exception of that at She lime 
of that meeting is not confined to the 29 ficlt diys of Se>tember, 

BULL ER, J. It is neceſſary that a perſon ſhould have two 
licenſes to enable him to ſell ſpirituous liquors; and therefore it 
is material to aſcertain with preciſion the terms which the Le- 
giſlature have uſed in ſpeaking of both theſe; and when the terms 
are aſcertained, there is an end of the queſtion. From the argument 
which has been urged in ſupport of the conviction, it is clear 
that when the Legiſlature ſpeak of alicenſe to ell ae, beer, or other 
exciſeable liquors, they mean a juſtices' licenſe ; when they men- 
tion a licenſe to ſell /pirituous liquors, or dijiilled liquors, they 
mean an exciſe iicenſe, If ſo, the licenſe to ſell ale, beer, or 

orber exciſeable li. uars, mentioned in the 5 Geo, 3., means a 
3 licenſe 
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Heenſs by the juſtices; and the 9 Ges. 3. which ſpeaks of 
licenſes to ſell ſpirituous liquors, leaves the juſtices” licenſe un- 
touched, and only declares that the Legiſlature did not intend 
in paſſing the 5 Geo, 3. to interfere with the exci/e /icenſes ; and 
conſequently the penalty of 405. given by the 5 Geo. 3. attaches 
on perſons who retail ſpirituous liquors without a licenſe from 
the juſtices. 

The next queſtion is, whether Weſtminſter be or be not a city 


within the meaning of the exception of the 26 Geo. 2.; for it is 


not neceſſary to determine generally whether it be a city or not. 
But ſuppoling it to be a city, I think it is clearly not within the 
meaning of this proviſo, For in common grammatical con- 
ſtruction, if there be two ſubſtantives, and one adjective, which 
may apply to both, it mult be taken as referring to both. Or if 
this be conſidered on the reafon of the thing, the queſtion is 
equally clear. If king Charles the Second had never granted a 
commitlion of the peace for Meſtminſter, the licenſes there muſt 
have been granted by the Middleſex juſtices; and then g- 
miſter would have been preciſely within the miſchief which 
the Legiſlature were defirous of remedying by the 26 Geo. 2.; for 
juſtices living at any diſtant part of the county might have grant- 
ed licenſes for this place. Then what is the charter of Charles 
the Second? It is not a commiſſion to city juſtices; but to 
enable certain perſons to act in the commiſſion of the peace 
« within the liberty of the dean and chapter of the collegiate 
church of Saint Peter Weflminfter, the city, and borough, and 
town of Meſiminſter in the county of Middleſex, and Saint Mar- 
tins le-grand, London.” Theſe therefore are not city magiſtrates. 
On the fair conſtruction of the proviſo in the 26 Gee. 2. it ap- 
peats that the Legiſlature did notwith to interfere with cities, and 
towns corporate, which ate governed by regulations of theirown, 
as to tbe time of granting licenſes, 
Grose, J. This conviction may be ſupported under the 5 Ges. 
2- c. 46.; for the 9 Geo. 3. enacts and declares that all penalties, 
Sc. impoſed on perſons retailing ſpirituous liquors without 
licenſe might have been, notwithitanding the 5 Geo. 3., and may 
be (except as herein after mentioned) for the future recovered, 
Sc. This ſeems to me to be a declaratory law; ſaying that 
the exciſe licenſes were to remain as they did before that act; 
and that the only altercation which the 5 Geo. 3. c. 46. made was 
with reſpect to the licenſes granted by the juſtices, And this is 
confirmed by the ſubſequent proviſo, which ſays that all the 
powers and authorities by the former acts to the juſtices of the 
peace 
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peace and the commiſſioners of exciſe reſpectively given, of 
tranſporting or whipping perſons convicted of retailing ſpiri- 
tuous liquors without licenſe, ſhall ceaſe and be no longer put 


in force, Now that proviſo directly points to the powers which 


the magiſtrates had relative to the licenſes for ſelling ſpirituous 
liquors. Therefore it is clear that the ſtatute ꝙ Geo. . 6. 
did not mean to interfere with the j/{zces' /icenſes. And the 
diſtinction which has been taken between the licenſes by the juſ- 
tices and the licenſes by the commiſſioners of exciſe, as appli- 
ed to theſe acts of parliament, renders the queſtion more clear. 
With reſpect to the other point: I cannot think that Weſtminſter 
is a city within the proviſo in the 26 Geo. 2.; which only means 
ſuch a city or town corporate, as by virtue of it's incorporation 
had a power of doing that which the magiſtrates for the county 
at large had within the body of the county. But even ſuppoſing 
this to be a city within the proviſo; ſtill the magiltrates of ſuch 
a place muſt purſue the regulations of the 26 Geo. 2. except as 
to the time of granting ſuch licenſes: and the objection to this 
licenſe is not to te time, but to the manner and place in 
which it was granted. 

Order of Seſſions quaſhed, and the Conviction affirmed. 


SALTER gui tam againſt SHERGOLD. 
HE defendant, having been arreſted and given bail in this 
action, which was for a penalty under the lottery act, for 
ſelling an unſtamped ſhare of a ticket, (ſigned H. Shergo!d,) 
obtained a rule to ſhew cauſe why the bail bond, which he had 
executed in the name of T. Williams, ſhould not be delivered up 
to be cancelled, on an affidavit that Williams was his name; that 
he had not ſigned the name of H. $h:7gold to the ſhare of the 
ticket in queſtion; and that he had not uſed, nor was known by, 


that name. 
This rule was now oppoſed, on an adavit of one Bennet, 


who purchaſed the ſhare of the ticket on which the action was 


brought, ſtating that the defendant acted as owner of the ſhop 
where the ſhare was ſold, and fold and delivered the ſhare of the 
ticket, ſigned H. Sergeld. On which, 

The Court refuſed to interfere in this ſummary way, leaving 
the defendant to his plea in abatement ; and they 

| Diſcharged the rule, 
Erſerne, and Shepherd, in ſupport of the rule. 
Bearcroft, and Lowndes, againſt it. 


YEARDLEY 
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YEeaRDLEY again Ros. 


ARROW moved to change the venue from Sbrapſpire to 

Middieſex, on the ground that the defendant, being an 
attorney, had the privilege of having his cauſe tried in Middleſex; 
and cited VMigley v. Morgan, 2 Str. 1049. 

Iolreyd oppoſed the motion on an affidavit lating that the 
defendant relided in SSropſbire; and that the ation was brought 
to recover 21. 165. only for ſerving proceſs iſſued out of a 
hundred court in Shrop/hire, of which the plaintiff was the 
bailiff. And he ſaid that though an attorney, when plaintif, 
has the privilege of laying the venue in Middięſex, yet when 
dejendant he hes not the privilege of changing the venue to 
Middleſex, This rule was finally ſettled in Pope v. Redfearne 
{a ), and has been the invariable practice of the Court fince 
that time. He allo hoped that, as this application was againſt 
the ſettled practice, and made to create expence by having the 
cauſe tried at a diſtance from the county where the cauſe of 
action aroſe, the Court would diſcharge it with coſts, 

Garrow obſerved that at all events the rule ought not to be 
diſcharged with coſts ; as the caſe in 2 Szr. 1049. was inſerted 
in one of the moſt modern books of practice {4 ), as the rule 
of the preſent practice. But, 

The Court, agreeing that the rule as eſtabliſhed in Pope v. Red- 
fearne, had been invariably obſerved ſince that time, thought that 
as this was an attempt to ſubvert it, the rule ought to be diſ- 
charged with coſts. 
| Rule diſcharged with coſts. 


(a) 4 Burr, 2027. (b) Cro. Prad. 120. 


The KING again SM1T nk. 


Rule had been obtained to ſhew cauſe why an information 
in the nature of Quo warranto ſhould not be granted 
againſt the defendant, to ſhew by what authority he claimed to 
be mayor of Nottingbam, upon the ground of his not having 
taken the ſacrament according to the rights of the church of 


not having taken the ſacrament within the proper tim: before his eledtion, that the relators co 
election; becauſe that defect is a latent one, ariſing trom the cmiflioa cf an act poſitively required by the 
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England, within one year next before his election, as required 
by the 13 Car. 2. flat. 2. c. 1. The election had been made 
on the 29th of September 1789 Ca. 

Erſzine, and S. Heywood, now ſhewed cauſe, objecting to the 
propriety of this application from the preſent relators, who were 
members of the corporation, and who it was ſworn had concur- 
red in the election of the defendant ; and therefore ought not to 


be permitted to impeach it, R. v. Stacey. Ante 1. vol. 4. 


Lord Kenyon, Ch. J. The rule under which the defen- 
dant attempts to ſhelter himſelf from the preſent application 
holds very properly in caſes where the relators concur in the 
election of the defendant, knowing of a defect in the form of 
conducting it: but this is a different caſe ; here the defect is a 
latent one, ariſing from the omiſſion of an act, which the Le- 
giſlature have poſitively required to be done before any perſon 


is elected into a corporate office. 


Per Curiam, ; e Rule abſolute {b). 


(a) By 5 Geo. 1. e. 6. . 3. the proſecution | 


for omitting to take the ſacrament accord- 
ing to the requiſitions of the 13 Car. 2., in 
order to ouſt the party elected into any cor- 
porate office, muſt be commenced within fix 
months after the election. | 

(85) Rex v. Brown, and two Others, Ea. 
29 Geo. 3. B. R. 

A rule had been obtained for an inſor- 
mation in nature of Que warranto againit 
the defendants as common council-men of 
York, to ſhew by what authority they claim- 
ed to be ſuch. The objection was, that 
they had not received the ſacrament within 
12 months previous to their election under 
13 Car. 2. fl. 2. c.1.3 The proſecution be- 
ing within fix months after their election 


according to 5 Geo. 1. c. 6. 


Erftine now ſhewed cauſe, and ſaid that if 


the Court thought that the granting of theſe 
informations was not ex debito ju/itie, but 


_ diſcretionary, no caſe could occur where that 


diſcretion might more properly be exerciſed 
than in the preſent. For the neceſſity of 
the ſtatute in queſtion had long been done 
away, and the defendants in this particular 
caſe had been elected without their know- 
ledge, and in their abſence ; ſo that they 
had had no opportunity of going through 
the previous forms with a view to their 
elections, and by their affidavits they ſtate 


WILLIAMS 


' unequivocally that they are members of the 
church of England. Applications of this 
ſort are certainly to the diſcretion of the 
Court, becauſe the ſubject is obliged to aſk 
leave cf the Court to file his information : 
and a refuſal to grant leave on this ground, 
will not operate as a repeal of the ſta- 
tute of Car. becauſe if any public incon- 
venience is likely to ariſe from the 
omiſſion in queſtion, it is ſtill open to 
the attorney general to proſecute, if he 
pleaſes, Beſides it does not appear here 
that the party maiing the application has 
any connection with the corporation, upon 
which ground the Court refuſed to inter- 
fere in the caſe of the Kirg v. Stacey, ante 
1 vol. 1, ; 

Lord Kexyon, Ch. J. I think we are 
bound to grant this information. The law 
has ſaid that the magiſtracy of the country 
ſhall be in the hands of thoſe who profeſs 
the religion of the church of England. This 
law has been reviſed and ſoftened down ſince 
the acceſſion of the Houſe of Harower; but 
we are now called upon to pare away the 
proviſions of it ſtill more than the Legiſlature 
have yet thought fit to do. 

AzHRURST, J. Where the application is 
made merely to diſturb the local peace of 
corporations, it 1s right to enquire into 


the motives of the party to ſee how far 
| th 
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he is connected with the corporation, But 
the ground on which this application is made 
is to enforce 'a general a& of parliament, 
which intereſts all the corporations in the 
kingdom; and therefore it is no objection 
that the party applying is not a member of 
the corporation. Another reaſon why we 
may more ſafely interfere in this caſe is, be- 
cauſe this application does not tend to a dil- 
ſolution of the corporation, 

BuLLER and Gos, Juſtices, aſſented. 

Erſtine then objected that the rule ought 
at leaſt to be diſcharged as to two of the de- 


the 5 G. 1. c. 6. as not having been ſued 
within ſix months; for though that period 
had not elapſed before the rule to ſhew cauſe 
had been prayed for, yet that was imma- 
terial, becauſe in the King v. Rogers, 4 Bur, 
2524. Yates, juſtice, ſaid, that it was not a 
cauſe in Court till the rule was made abſolute 
for an information. 

But the Court thought that the profe- 
cution was commenced 1a this caſe by ap- 
plying for the rule; and added that the de- 
fendants might take advantage of that after- 
wards, if they thought it would avail. 


Rule abſolute. 


fendants, becauſe they were protected by 


F 


WILILIA us one &c. againſt Jackson. 


HEPHERD obtained a rule to ſhew cauſe why the de- 

fendant ſhould not be diſcharged out of cuſtody on filing 
common bail on the ground that the affidavit, on which he 
had been arreſted, was not poſitive. The affidavit was this; 
«© This deponent faith that 7. Jackſon is juſtly indebted unto 
this deponent in the ſum of 20 J. and upwards, according to 
the bill of this deponent delivered 19 the ſaid F. Jackſon, which is 
for work and labour, journies, and attendances done, per- 
formed, and beſtowed, by this deponent for the ſaid F. Fack/on, 
and for money paid, laid out, and expended by this deponent for 
and on account of the ſaid 7. Fack/on in and about his buſineſs 
and affairs, and at the ſpecial inſtance and requeſt of him the 
ſaid F. Fackſon, and for divers fees due and of right payable 
therefore from the ſaid F. Fack/on to this deponent.” 

Manley now ſhewed cauſe, obſerving that this was not by 
reference (43); that the affidavit was poſitive as to the debt; 
and that what followed only explained the nature of the de- 
mand. 

But The Court were of opinion that the debt was not 


poſitively ſworn to; and they made the 
Rule abſolute. 
(a) Vid. 1 N. 121, 


The KING againſt Jo r HAM and others. 


IB BS applied on a former day for a mandamus to theſe 
perſons who were truſtces of a diflenting meeting-houſe at 
Bradford, in Wilts, called the Particular Baptiſis, to reſtore 
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Friday, 
Feb. 12th. 


Where the 
miniſter of 
an endowed 
diſſenting 


meeting- 


houſe had been expelled by a majority of the congregation the court refuſed a mardamas to reſtore him 
applied for to enable him tojuſtify his conduct, becauſe, it did not appear that he had complied with all the 


requiſites neceſſary to give him a primd facie title. 
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Joln Lloyd to the office of miniſter of the congregation, and 
to the uſe of the pulpit. This application was founded on 
the affidavits of Lloyd and Jothbam, ating. that in Yuly 1787 
Lloyd received an invitation from twenty ſeven perſons of this 
meeting on behalf of the whole congregation to accept the office 
of miniſter, in conſequence of which he procured his diſmiſ- 
tion from another meeting of the ſame ſet in Devonſhire, and 
in December following publicly addreſſed the congregation at 
Bradford, and ſignified his acceptance of the office; and that he 


had continued to officiate there as miniſter from that time 


till November laſt, when he received a paper from ſome part 


of the congregation purporting to be a diſmiſſal of him ; -that 
ſince that time the doors have been ſhut againſt him ; and that 
he has been prevented from performing the functions of his 
miniſtry, although he has offered to anſwer any charges that 
can be brought againit him. They further ſtated that there 
was an endowment for the miniſter for the time being of this 
meeting houſe, and that theſe defendants were truſtees for re- 
ceiving the rents and profits &c. for that purpoſe. And Lloyd 
further depoſed that when he took upon him the office of 
miniſter, he conceived that the congregration could not remove 
him without bis conſent, unleſs he ſhould miſbehave bh mſelf; 
but that ihe appointment was for hje; and that ſuch was the 
underſtanding of other diſſenting minifters of the fame com- 
munion. 

Bearcroſt, Erſkine, and Jcky/l, ſhewed cauſe, and ſtated from 
their affidavits that Lloyd had behaved himſelf with great im- 
propriety and profaneneſs, and had made his polpit the vehicle 
of perſonal ſlander on many of the congregation ; in conſequence 
of which a ſpecial meeting was held, when fifty-five of the 


congregation [waich in the whole conſiſted of leſs than ore 


hundred members] agreed upon his diſmiſſal, which was ſignified 
to him accordingly ; and they ſtated an inſtance ſorty-three 
years ago of a miniiter being diſmiſſed from this mecting— 
houſe for immoral conduct. The affidavits further lated 
that Llæyd had not obtained a proper licenſe as required by 
the act of parliament; and that amongſt that ſet it is held 
to be abſolutely neceſſary after a miniſter hath been choſen 
that he ſhould be ordained by the miniſters of the Baptift 
church, who meet once a year for that and other pur— 
poſes, with which form Lloyd had never complied aſter his 
election. This latter circumſtance was inſiſted on by the counſel 
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28 a defect in Lloyd's title. And they alſo objected to the iſſu- 
ing of this mandamus on the ground that Lloyd had not Rated in 
his affidavit that he had complied with the ſeveral regulations 
of the toleration act (a), by which diſſenting miniſters are re- 
quired to ſubſcribe the declaration therein contained, and ſuch 
of the thirty-nine articles as they do not diſſent from. 

Gibbs in ſupport of the rule contended that it was not neceſſary 
in an application for a mandamus to ſtate with ſo much preci- 
ſion that all theſe forms had been gone through: it was ſuffi - 
cient to ſtate generally the title of the party making the appli- 
cation, and the wrong for which he ſeeks redreſs, Now the party 
- ſtates his election, and that he conſidered it as an appointment 
for life; but if there be any doubt the Court will give him an 
apportunity of trying the right, which the congregation claim, to 
diſpoſſeſs him in the manner ſtated in the affidavits, In the caſe of 
Rex v. Barker (b) no other ground was laid for the mandamus 
but an affidavit of the endowment of the paſtorſhip, and the 
election of the claimant by a majority in whom the right to 
elect was veſted, and who was removed from the poſſeſſion by 
the truſtees ; and there the Court granted the mandamus. 

Lord Kenyon, Ch. J. There is no doubt but that a 'manda- 
mus lies in theſe caſes, where there is an endowment, if a pro- 
per caſe be made out. But it is neceſſary for a party apply- 
ing for a mandamus to be reſtored to any office to make out a pri- 
md facie title to ſuch office, and ſhew at leaſt that he has com- 
plied with all the forms neceſſaty to conſtitute his right. Hete 
it does not appear that the party applying has gone through all 
thoſe ceremonies which the particular ſe& of which he is a 
member has made neceſſary. His Lordſhip alſo ſeemed to think 
that the party applying ſhould have ſhewa his compliance with 
the requiſites of the toleration act. 

AsHnvuRsT, J. thought the application not ſufficiently found- 
ed; and that it was not enough for the complainant to ſtate his 
ſuppoſition that he was elected for life; he ought to have ſhewn 
the grounds of it, And in oppoſition to this, the other party 
has ſhewn an inſtance in which the congregation exerciſed the 
right of removing the miniſter, 

BULLER, J. The King v. Barker was the caſe of a mandamus 
to admit; and there is a great deal of difference between that 
and a mandamus to reſtore, The former is granted merely to 


; (a) 1 N. S. M. c. 18. / 8. (J 3 Purr, 1265, 
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The writ of 


. capias utla- 
catum and 


the ſheriff 's 


return to it 
. ought to be 


filed with the 


clerk of the 


exigents. 


CASPS IN HILARY TERM 


enable the party to try his right, without which he would be 
left without any legal remedy. But the Court have always ' 
looked much more ſtrictly to the right of the party applying 
for a mandamus to be reſtored. In theſe caſes he muſt thew a 
primd facie title; for if he has been before regularly admitted, 
he may try his right by bringing an action for money had and 


received for the profits. Therefore in order to entitle him- 


ſelf to this extraordinary remedy, he muſt lay ſuch facts be- 
fore the Court as will warrant them in preſuming that the right 


is in him; whereas here no facts have been ſtated to ſhew the 


ground of his title, Therefore I am clearly of opinion that 
this mandamus ought net to be granted. 
GROSE, J. of the ſame opinion. 


Rule diſcharged. 


REYVNOL DS Gent. againſt ADdams. 


e RGAN obtained a rule, calling on the plaintiff in 
outlawry to ſhew cauſe why the writ of capias utlagatum 


md the ſheriff's return to it, which had been filed by the plain- 


tiff in the treaſury chamber, ſhould not be taken off the file 


there, and caried to the office of the clerk of the exigents and 


outlawries, in order that a tranſcript might be ſent to the Court 

of exchequer, upon which to apply for an amoveas manus. 
Marryat ſhewed cauſe; contending that on the reaſon of the 

thing the capias utlagatum and the return were properly filed in 


the treaſury chamber, becauſe the record of the outlawry being 


there the writ and return were neceſſary documents to enable 


the officer to enter upon the roll the ſubſequent proceedings, 
either in the proſecution or reverſal of the outlawry. Although 
all previous writs towards the outlawry are filed with the clerk 
.of the exigents, yet each of thoſe, together with the return, 
is filed with him as a warrant for his iſſuing the next ſubſequent 
proceſs : but, after a capias utlagatum is iſſued, no further pro- 
ceſs goes from his office, and conſequently no warrant is requi- 
dite for his juſtification in iſſuing it. And the capias utlagatum 
being aſter judgment ought ta be filed in the treaſury like any 

-other judicial proceſs. 
An affidavit was alſo produced that the.clerk of the treaſury 
chamber, as well as the clerk of the exigents, claimed, and in 
| fact 
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fact exerciſed, the right of receiving and filing the capias utla- 
gatum. 

Morgan was about to — in ſupport oy his rule: but 
The Court ordered it to be referred to the Maſter to enquire in 
which of the offices this writ ought to have been filed; who re- 
ported on a ſubſequent day that it ought to have been filed with 
the clerk of the exigents. 

But Lord Kexvon, Ch. J. deficed it might iy underſtood that 
it was afterwards to be carried to the office of the cyſfos brevium. 


The KING againſt G. Bars. 


Rule having been obtained for an information in the nature 
of a Quo warrants againſt one ¶ oolmer to ſhew by what 
authority he claimed to be mayor of Great Grimſby in Lincoln- 
ſhire, at the relation of three perſons who were aldermen of the 
corporation, thoſe perſons alſo obtained the following rule in the 
laſt term; “R. v. Woolmer = It is ordered that the ſaid proſecutor 
in the ſaid cauſe, his agent, attorney, or ſollicitor, ſhal] have the 
** inſpeion of all the public books, records, and papers, of and be- 
*« longing to the borough of Great Grimſby in the county of Lincoln, 
in whoſe cuſtody ſoever they are, and ſhall take copies of them 
sor any part of them at his own proper coſts and charges, by de- 
„ livering and leaving with the ſaid G. Babb [who was the 
„ town-clerk] a true copy of this rule, and at the ſame time 
** ſhewing him the original.” On a former day in this term a 
rule was obtained againſt Babb to ſhew cauſe why an attachment 
ſhould not iſſue againſt him for not giving an inſpection of a// 
the books &c. in obedience to the rule. Afterwards, and be- 
fore cauſe was ſhewn againſt this laſt rule, the original rule far 
the information was diſcharged. 

Erfeine now ſhewed cauſe againſt the rule for an attachment 
on an affidavit, ſtating that the defendant had complied with 
the ſubſtance of the rule by having given an inſpection of all thoſe 
books .&c. which related immediately to the ſubject matter in 
diſpute in the rule for the information in the nature of Quo 
warranto againſt Woolmer. 

Balguy, Adam, and Lowndes, on the fame fide, were ſtopped 
by the Court. 


Bearcraft, 
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ſo as to pro- 
tet the 
town-cleric 
from an at- 
tachment as 
for a con- 
tempt of the 
Court; it ap- 
pearing that 
e had acted 


bers, K. 


Go © CASES IN HILARY TERM 


179C, Beartroft, and Yorke, in ſupport of the rule, contended that 
— gas the rule in plain terms extended to all papers &c, it was not in 
The Kixe the power of Babb to limit the conſtruction of it to ſuch papers 
* only as reſpected the office and election of mayor. It is ſuffi- 


Bans, 


Dt 
> = 


.cient in this caſe to obſerve that, even if the rule had been con- 

ceived in terms too general, it was equally a contempt in him 

to limit the operation of it. If he had had any doubts reſpect- 

ing the propriety of the rule, as couched in the preſent terms, 

he ſhould have applied to the Court to correct it. But the rule 

was properly conceived ; for it was applied for on the behalf of 

ome of the corporators themſelves, who, having an intereſt in 
common with the reſt cf the body in all the papers belonging 

to the corporation, have a right to inſpe& them at all times. 

And the practice of granting ſuch rules has prevailed fince the 

time of William 3. 1 Lord Raym. 253. M. 9 V. z. R. v. Little- 

5 dots Zen, M. 7 Geo. 1. B. R. R. v. The fraternity of Hoftmen in 
3 Newcaſtle upon Tyne, 2 Str. 1223. R. v. Shelley, ante 3 vol. 141. 


A. 3g. "Fr 


＋ tos. p 22 5 The caſes, where a limited inſpection has been granted, are thoſe. 


466. a2 h. where the queſtion has ariſen between a corporation and a 
un. 
u 247: ranger. | 

Lord Kenyon, Ch. J. It has been argued that this applica- 


tion for an inſpection of the papers differs from the caſe of an ap- 
plication made by a franger, becauſe this rule was obtained by 
ſome of the members of the corporation. For the purpoſe of 
the argument, it may be admitted that in certain caſes the 
members of a corporation may be permitted to inſpect a// papers 
relating to the corporation:. but if ſuch an application had been 
made in this inſtance, it would have been for a mandamus for 
that purpoſe; whereas this is an application for @ rule of Court 
in the cauſe which is entitled R. v. Woolmer,” where the 
enquiry was reſpecting the validity of Moolmer's election to be 
mayor : and it muſt be remembered that we cannot grant a rule 
of Court for the inſpection of papers, unleſs there be a cauſe 
in the Court, and ſome proceeding init. This therefore is like 
the caſe of an application by a ſtranger to the corporation. And 
in ſuch acaſe I think we ſhould tranſgreſs the line of our duty, 
if we were to grant a general unlimited inſpection of all papers 
reſpecting the corporation. We ought to confine the rule to 
the inſpection of ſuch papers only as reſpe& the ſubje& matter 
in diſpute. But it is ſaid that, whether or not this rule was pro- 


perly drawn, the defendant has been guilty of a contempt of 
3 | | the | 
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the Court in not obeying the rule as it is drawn in general terms; 


But as he ſwears that he has given an inſpection of all ſuch papers 
as relate to the election of mayor, which was the only ſabject in 
diſpute in the cauſe of The King v. Wootmer, and as he appears 
not to have refuſed an inſpection of all the other corporation 
papers from corrupt or improper motives, I think that this rule 
ought to be diſcharged; though we ought not to countenance 
the idea that any perſon, to whom a rule is directed, may 
aſſume to himſelf the power of controlling the generality of the 
terms of it. EU UM, | | $ 

ASHHURST, J. I think the Court ought to make ſome regula- 
tion reſpecting theſe rules for inſpecting papers. There does 
not appear to be any reaſon why we ſhould grant a rule for in- 
ſpection till the rule for the Quo warrants information is made 
abſolute. It may be time enough to grant the rule for inſpec- 
tion after leave to file the information is granted, and before the 
trial of it. For I believe that many of theſe applications are 
made by way of experiment to fee whether the corporation can- 
not be thrown into confuſion, But, whenever the rule for in- 
ſpection may be granted, it ought always to be limited to the 
inſpection of ſuch papers as relate to the ſubject matter then 
under diſcuſſion. And ] ſee no difference between the applica- 
tion of a ſtranger and of a corporator, For if the latter has a 
general right of inſpection, he may apply at any time, and not 
wait till there is a cauſe in the Court before he makes that the 
ground of his application. And if he has only a right to apply 
when there is a cauſe in the Court, then he has only the ſame 
limited right that a ſtranger has. If a corporator apply for a 
general inſpection. of all papers merely. on the ground of his 
having an intereſt in them as being a member of the corpora- 
tion, he muſt apply in a different form: but this is an applica- 
tion for a rule of Court in à cauſe depending in the Court, And 
as the town-clerk gave an inſpection of all the papers which re- 
late to the ſubject in diſpute in that cauſe, (which, I think is the 
true conſtruction of the rule,) I think he has not been guilty of 
a contempt of the Court. 

BuLiLER, J. Not being in Court when the .queſtion was 
argued at the bar gave no opinion. „ 

G ROSE, J. This motion is grounded on a ſuppoſed wilful con- 
tempt in diſobeying a rule of this Court; and therefore if we ſaw 
any fair ground to ſuſpect that the defendant had ated with a 
view to elude the rules of the Court, the rule for the attachment 


Vor. III. 7 K | . ought * 


381 
1790. 


— 
The Ki& 


agaν 
BaBBE. 


* 


= 
9 
3 
2 
— 1 
343 
* 7 
£ 


- v4 
— l * 
* 


— * — 
e — WY © 5 of R = * 1 „ „ — * 
— * ” he * 
. _ 0 nates ei — . 
— - 


* WA * rn * * 
r NN 
at er r 5 —_— — 
_ PIER . * . n pes 
. — ” 2 fa _— — 


CASES IN HILARY TERM 


ought to be made abſolute. But if we were to grant the attach- 
ment, and the defendant were to anſwer to interrogatories 
in the ſame manner that he has now ſworn, he ought not to be 
puniſhed as for a contempt, becauſe it ſeems to me that he has 
not been guilty of any wilful diſobedience of the rule of the 
Court. Another circumſtance alſo weighs with me in diſcharg- 
ing this rule, that the original rule againſt Voolmer appears to 
have been made merely as a foundation for this rule, to procure 
an inſpection of all the corporation papers for the purpoſe of 


ſeeing whether the * could not be _ into con- 
fuſion, | 


Rule ee 


The End of HIL ARX TERM. 
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ARGUED and DETERMINED 


IN THE 


Court of KING*'s BENCH, 
IN 


Eaſter Term, 


In the Thirtieth Year of the Reign of Grorce III. 


The two following Rules were publicly read in the Court on 
the Firſt Day of the Term. 


Eaſter Term, 30 Gee. 3. 


KinG's 9 T IS ORDERED by the Court That from 

PRISON. and after the Firſt Day of Trinity Term 
next, the Rule made on Friday next after the Octave of the Puritica- 
tion of the Bleſſed Virgin Mary, in the Sixth Vear of the Reign 
of King George the Firſt, and all other Rules for eſtabliſhing 
the Rules of the KinG's BENCH PRISON, ſhall be and the ſame 
are hereby repealed. ANDIT IS FUR THER ORDERED 
That, from and after the ſaid Firſt Day of Trinity Term next, 
the Rules of the KinG's Bencn PRISOx ſhall be comprized with- 
in the Bogpds following, excluſive of the Public Houſes herein- 
after mentioned; That is to ſay, from Great Cumber Court, in 
the Pariſh of Saint George the Martyr, in the County of Surrey, 
along the North Side of Dirty Lane, and Melancholy Walk, to 
Black Friars Road, and along the Weſtern Side of the faid Road 


to the Obeliſk, and from thence along the South Welt Side of the 


London Road, round the Direction Poſt in the Centre of the 
Roads, near the Public Houſe known by the Sign of the Ele- 
pbant and Caſtle, and from thence along the Eaſtern Side of 

Vol. III. 92 Newing- 
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1790. Newington Cauſeway to Great Cumber Court aforeſaid. AN I 

— IT Is ALSO ORDERED That the New Gaol, Southwark, 
and the Highway, exeluſive of the Houſes on each Side of it, 
leading from the KixnG's BEN H PRISON to the ſaid New Gaol, 
ſhall be within and Part of the ſaid Rules (a). AND IT 18 
LASTLY ORDERED That all Taverns, Victualling Houſes, 
Alehouſes, and all Wine Vaults, and Houſes or Places licenſed 
to ſell Gin, or other Spirituous Liquors, ſhall be excluded out 
of and deemed no Part of the ſaid Rules, 

BY THE COURT. 


ſon, for including the New Gaol Southwark, | of the priſoners in the King's Bench, they 


(a) Lord Kenyon, Ch. J. Gave as a rea- Rules, that, in caſe of miſbehaviour by any 
and the highway lcading to it, within the | might be removed to the New Gao!, 


Eaſter Term, 30 Geo. 3. 


KING's Bency T IS ORDERED That, from and after 

PRISON. 0 1 the Firſt Day of Trinity Term next, no 
Priſoner in the Kid's BENCH Pr1son, or within the Rules 
thereof, ſhall have, or be entitled to have, Day Rules, above 
Three Days in each Term. AND IT IS FURTHER OR- 
DERE D That every ſuch Priſoner, having a Day Rule, ſhall 
return within the Walls or Rules of the ſaid Priſon at or before 
Nine o'Clock in the Evening of the Day for which ſuch Rule 


ſhall be granted. 
BY THE COURT. 
2 DupLEy again} FOLLIOTT, 
338 Els vas an action of covenant. The declaration ſtated 


ance of lands indentures of leaſe and releaſe, made on the 27th and 28th 


pn ani April 1780, between the defendant of the townſhip of Jamaica 


time of the in Queen's County, in the ifland of Naſſau, in the province of 
— New York, of the one part, and one Wendel Boos of the ſame pro- 


2 vince of the other part, by which the defendant granted, bar- 


a legal title, gained, and ſold, for 1200 J. unto the ſaid Wendel Boot, his heirs, 


hat th f nd f in th 
1 crxecutors &c, a certain meſſuage and lot of land fituated in the 


might peace- . . . 
—— — townſhip of Jamaica aforeſaid, then in the tenure and occupa- 
Oc. without | LY 

the let, interruption; c. of the grantor and his heirs, or of any atber perſon whomfoewer, is not broken by 
the States of America ſeizing the lands as forfeited for an act done previous to the conveyance; notwith- 
itanding the ſubſequent acknowledgment of their independence by this country.—Such a covenant does 
not extend to the acts of wrong doers, but only to perſons claiming by a legal title. : 

tion 
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tion of the ſaid defendant; in which releaſe was a covenant by 
the defendant that he then was the true, lawful, and rightful, 
owner of the ſaid meſſuage and lot of land, and was ſeiſed in his 
own right of a ſure, perfect, abſolute, and indefeazible, eſtate of 
inheritance in fee- ſimple in the ſame, with the appurtenances, 
and had full power and authority to grant and convey the ſame 
in manner abovementioned ; and alſo that the faid Vendel Boos, 
his heirs &c. might for ever thereafter have, hold, occupy, 
pofleſs, and enjoy, the premiſes, with the appurtenances c. 
without the let, trouble, hindrance, moleſtation, interruption, or 
denial of him, the defendant, his heirs Cc. and of and from all 
and every other perſon or perſons whomſoever ; and that he the ſaid 
Hendel Boos, his heirs &c. might enjoy the ſame Ce. freed 
from incumbrances &c. The indenture alſo contained a gene- 
ral warranty. The declaration then ſtated a grant in fee of the 


premiſes to the plaintiff from Boos by indentures of leaſe and 


releaſe, dated 15th and 16th May 1782; and then aſſigned as 
breaches, that the defendant ar the time of making the indentures 
between him and Boos was not ſeiſed &c. nor had full power 
and authority to grant and convey the premiſes in manner above- 
mentioned; but, on the contrary thereof, the ſaid premiſes long 
before and at that time were forfeited to and veſted in the people 
of the State of New York, by virtue of an act paſſed by the peo- 
ple of the ſaid State repreſented in ſenate and aſſembly; 2dly, 
That the plaintiff could not hold and enjoy the ſame premiſes 
quietly; but on the contrary thereof, after the time of making 
the ſaid indentures above mentioned reſpectively, to wit, on the 
firſt of January 1784, certain perſons commiſſioned under the 
authority of the ſaid act entered into the ſaid granted premiſes, 
and expelled the plaintiff Sc. Pleas, 1ſt. non eff factum. adly, 
That the defendant was ſeiſed, and had authority to grant. 
3dly, That the plaintiff did occupy and enjoy the premiſes after 
the making of the ſaid indentures. On each of which iſſue was 
joined. 4thly, That at the time of making the ſaid ſuppoſed 
act by the people of the ſaid ſuppoſed State of New York, the 
ſaid people were ſubjects to the king, and in open rebellion 
againſt him and his government. Fthly, That at the time of 
making the ſuppoſed act by the people of the State of New Yort, 
and at the time of making the faid indentures between the de- 
fendant and the ſaid Wendel Boos, the plaintiff and defendant 
were ſubjects reſiding in New York under the government and 
protection of the king, and that the ſaid indentures were exe- 
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cuted to Wendel Boos as a truſtee for the plaintiff; and that at the 
time of executing the ſame the people of New York were ſub- 
jects of the king in open rebellion againſt him and his govern- 
ment. Replication to the fourth plea, That before the making of 
the firſt mentioned indenture, and of the ſaid act above men- 
tioned, to wit, on the 4th of October 1776, the ſaid people of the 
State of New York, together with the people of certain other 
States of North America, having been formerly colonies 
belonging to the king, had confederated together under the 
title of The United States of America, and had publicly re- 
nounced all allegiance to the king, and had declared themſelves 
Free and Independent States; and that from the ſaid 4th of Octo- 
ber 1776 until the treaty of peace thereinafter mentioned, there 


was open war between the king and the ſaid united ſtates; and 


that the ſaid united ſtates did not at any time after the ſaid 4th 
of October 1776 acknowledge allegiance to the king, but have 
governed their ſubjects as independent ſovereign ſtates, except 
in certain parts of the dominions of the ſaid united ſtates, of 
which certain armies of the king kept hoſtile poſſeſſion by force 
of arms, and in a ſtate of war againſt the faid united ſtates, and 
during ſuch time only as the ſaid armies of the king kept ſuch 
hoſtile poſſeſſion as aforeſaid; and further that for putting an 
end to the ſaid war by a definitive treaty of peace between the 
king and the ſaid united ſtates on the 3d of September 1783, the 


king did acknowledge the ſaid united ſtates to be ſovereign and 


independent ſtates, and did treat with them as ſuch, and for him- 
ſelf, his heirs, and ſucceſſors, did relinquiſh all claims to the 
government and territorial rights of the ſame. Replication to 
the 5th plea, the ſame as the former, ſtating the city of New 
York to be part of the ſtate of New York, and that the plaintiff 
and defendant, after the ſaid 4th of October 1776, reſided in the 
ſame city under the government and protection of the king 
during ſuch time only as the armies of the king ſo kept hoſtile 
poſſeſſion as aforeſaid of the ſaid city. To both which replica- 
tions the defendant demurred generally, and the plaintiff joined 
in demurrer. | 1 4 

Mood, in ſupport of the demurrer, was ſtopped by the Court. 

Law, contra, meant to ſubmit two propoſitions ; firſt, that the 
defendant at the tune of entering into the covenant had not a good 
title to the premiſes in queſtion, inaſmuch,as they were then 
veſted in the State of New York by an act of confiſcation ; that 
State as well as the other States of America having then publicly 
zcnounced all allegiance to this country, and their independency 


4 Fo being 
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being afterwards recognized by the treaty of peace in 1783, 
which, though it was not ſigned till afterwards, yet had relation 
to the time when thoſe States declared themſelves independent. 
Secondly, That the covenant extended not only to acts done by 
perſons having or claiming title, but to an eviction even by awrong- 
doer ; for which he cited the caſe of Mountford v. Cateſby, Dyer 
328 (a). The words of this covenant are © without the let &c. 
of the defendant and his heirs, and of all and every other perſon or 
perſons whomſoever”; whereas the uſual way is only to covenant 
againſt the grantor and all thoſe claiming under him. But 

The Court, having no doubt about the law as it reſpected the 
firſt queſtion, and thinking it would lead to the diſcuſſion of im- 
proper topics, would not permit it to be argued. And as to 
the ſecond queſtion, they thought it equally clear; for even a 
general warranty, which is conceived in terms more general 
than the preſent covenant, has been reſtrained to /awfu/ inter- 
ruptions. 


Per Curiam, Judgment for the defendant. 

(a) Vide 22 H. 6. 52.6. pl. 26. where it q termor, then he ſhall have covenant againſt 
is ſaid, ** If a leaſe be made for a term of | his leflor.” See alſo Ti/caile v. Sir M. Eſfſexs 
years by deed, ſo that the leſſor is charge- | Moor 861. Hob. 34, 35. Chantflower v. 
able by writ of covenant, if a franger who | Prieſtley, Cro. Eliz. 914. Broking v. Cham, 
has no right ouſt the termor, yet he ſhall | Cro. Fac. 425. Hamond v. Dod, Cro. Car. 
not have a writ of covenant againf his leſſor. | 5. and Hays v. Bickerfaff, Vaugh. 118, 
But if he, to whom the right belongs, ouſt the | which are to the ſame effect, 


CurT1s and Another againſt VeRNON Executor of 
| PALMER. 


ASE on promiſes by the teſtator. Pleas, iſt. Ne ungues 

executor. 2dly, Plene adminiſtravit. 3dly. That Palmer 
died inteſtate, and that the defendant never was executor, nor 
ever poſſeſſed any of bis goods, fave as executor of his own 
wrong; that after Palmer's death, and before the 14th of May 
1789 (a), adminiſtration was granted to his widow, S. Palmer; 
and that on the 15th of May 1789 the defendant delivered over 
to the adminiſtratrix all the goods &c. belonging to the inteſtate 
which came to his hands. 4thly, That the defendant never was 
executor &c. fave as executor of his own wrong; that admini- 
ſtration was granted to S. Palmer (as before); that the defendant 
recovered 3000 J. on a bond in this Court in the inteſtate's life- 
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not diſcharge 
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cutor after 
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brought. 

Nor can he 
retain for his 
own debt of 
a higher na- 
ture by con- 


ſent of the 


rightful executor given after the bringing of the action by the creditor. - 


(a) The day when the plea was filed.. 


Vox. III. 7 M time; 


*. 2 
— 


— — 


S G 8 
* ” 1 42 - 2 * 5 4 * = 
2 — —ñä meme. i.e — — = ge * 
* * 2 6 . * ad. -» 2 


— 
* k Y 

— ec eve 8 T5 * — 
— — - — " * — 


8 
zes 


1790. 
— 


Curt 


againf . 
VERaUN, 


CASES IN EASTER. TERM 
time; that no goods or effects of the inteſtate ever came into the 
defendant's poſſeſſion, except goods of the value of 7941. 135. 
9d. which are not ſufticient to ſatisfy his ſaid debts ; and that 
the adminiſtratrix on the 15th of May 1789 aſſented to wy” re- 
taining thoſe goods in ſatisfaQion of his debt. 

To the two laſt pleas there was a a general demurrer, and join- 
der in demurrer. 

Wigley for the demurrer. The third plea cannot be ſupported ; 
becaulc it appears from all the authorities on this ſubje& that an 
executor de ſon tort cannot purge his tortious act after an action is 
brought againſt him by delivering over the goods, of which he 
has taken poſſeſſion, to the rightſul adminiſtrator; though he may 
diſcharge himſelf by delivering them over previous to the com- 
mencement of the action. Keble v. Oſbaſton, Hob. 49. Bradbury. 
v. Keynel, Cro. Eliz. 565. Salk. 313. Anonymous, and Padget 
v. Prieſt, ante 2 vol. 97. For in the language of one of thoſe 
caſes, ** Having once made himſelf chargeable to the plaintiff's 
action, as being executor: de ſor tort, he ſhall never afterwards 
diſcharge himſelf by matter ex poſt facto. And great incon- 


veniences would enſue if the law were otherwiſe: for no perſon. 
would incur any riſk by making himſelf executor de fon tort, 


ſince when he was ſued by a creditor, he would immediately diſ- 
charge himſelf by delivering over the goods to the rightful 
adminiſtrator; and thus the creditor ' would be driven to the 
vexation and expence of two actions; and in caſe the debt was 
nearly barred by the ſtatute of limitations before he commenced 
his ficſt action, both thoſe actions might be fruitleſs, from the 
delay occaſioned by bringing the firſt. The 4th plea is alſo bad; 
becauſe an executor de ſon tort cannot retain in ſatisfaction of his 
ewn debt; as that would not only enable him to take advantage of 
his own wrong, but would occaſion a contention among the cre- 
ditors to take poſſeſſion of the inteſtate's effects without any au- 
thority in law. Coulter's caſe, 5 Rep. 30. Neither can he re- 
tain with the aſſent of the perſon who afterwards becomes the 
rightful adminiſtrator, ſince that would be attended with the 
fame inconvenience. 

Mood, contra. In ſupport of the zd plea: An executor de 
fon tort cannot be charged with more than the value of thoſe 


goods of the inteſtate of which he has taken poſſeſſion; and he 


may diſcharge himſelf from being liable even thus far by de- 
livering over the goods to the rightful adminiſtrator. 1 Mod. 
213- Otherwiſe an executor de ſon tort might be doubly 


25-40 firſt by uy creditor of the inteſtate for the yalue of 
the 


| | 
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the goods taken, and 2dly, by the adminiſtrator in trover ; for 
the firſt recovery would be no bar to the action of the admini- 
ſtrator. And ſuch executor is equally diſcharged by delivering 
over the goods to the rightful adminiſtrator whether the action 
be or be not commenced, provided the delivery be made before 
flea pleaded ; as will appear by the reaſoning of the caſes cited 
on the next point, As to the fourth plea: If after action 
brought, and before plea pleaded, the executor take out let- 
ters of adminiſtration, he may plead a retainer for his own 
debt ; though the taking adminiſtration does not abate the writ. 
Whitebead v. Sampſon, Freem. 265; 2 Show. 373 ; Baker v. 
Berisford, 1 Sid. 76; 2 Ventr. 180; Williamſon v. Norwich, 
Sty. 337 1 Rel. Abr. 923. L. pl. 12; and Vaughan v. Brown, 
2 Str. 1106; Andr. 328. If then the defendant himſelf might 
have retained in ſatis faction of his own debt in the event of let- 
ters of adminiſtration having been granted to him even after the 
action was brought, and this he might have done as his debt was 
of a higher nature than the plaintiff's, it ſeems to follow that he 
may alſo retain with the aſſent of the rightful adminiſtrator ; 
and that afſent is ſtated in the plea. 


Wigley, in reply, obſerved that the caſe in Mad. did not ſhew 
that the executor de ſon tort could diſcharge himſelf by deliver- 


ing over the goods after the action was brought. And that the 


caſes cited on the ſecond point were not applicable, becauſe they 


only prove that the executor de ſor fort may purge his own 
wrong by procuring letters of adminiſtration to &im/e/f; and that 
even in thoſe caſes the writ does not abate, but the plaintiff may 
have judgment of aſſets quando acciderint : whereas here, if the 
plaintiff do not now ſucceed, there muſt be judgment againſt 
him. Thoſe caſes were determined on the ground of the ne- 
ceſſity of the adminiſtrator's interfering in, many inſtances with 
the inteſtate's goods before letters of adminiſtration are granted : 
but that reaſoning does not apply to a caſe where the executor is 
a wrong-doer throughout. 


The. Court took time to conſider of this queſtion ; and the 
next day | 

Lord Kenyon, Ch. J. ſaid, they had looked into the authorities 
which were cited on the part of the defendant, but that they did 
not eſtabliſh the propoſitions for which they were adduced. 
The calc in 1 Sid. 76. is reported in a confuſed manner (a); but 


(a) This caſe is reported in 1 Keb. 285 ; and it explains ſome parts of the caſe as. 


reported in 1 Sid, N 
it 
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it concludes with ſaying ** that an executor de fon tort cannot 


pay himſelf.” Now that goes the length of deciding the pre- 


ſent caſe, And indeed the caſes cited from Freem. Yelv. Moor, 
Mod., and Strange, all prove the ſame point, that an executor 
de fon tort cannot retain for his own debt. They alſo take the 
diſtinction between ſuch an executor, and an executor de fon tort 
afterwards legalifing his own wrong by taking out letters of ad- 
miniſtration. The caſe in Strange ſhews this matter very 
clearly; where the Court ſaid it would be extremely hard that, 
if a perſon, entitled to adminiſtration, is oppoſed in the eccle- 
fiaſtical court, and does any acts pendente lite to make himſelf 
executor de ſon tort, thoſe acts ſhould not be purged by his 
afterwards obtaining letters of adminiſtration. And they added 
that the granting adminiſtration legaliſes thoſe acts which were 
tortious at the time. With reſpect to the firſt point in this 
caſe, the opinion of Lord Ch. J. Holt in Salk. 31 3. is deciſive; 
where he ſays, If H. get the goods of an inteſtate into his 
* hands, and adminiſtration be granted afterwards, yet he 
remains chargeable as a wrongful executor, wnleſs be de- 
* liver the goods over to the adminiſtrator before the action is 
* brought, and then he may plead plen? adminiſtravit. From 
all the authorities it is clear, firſt, that an executor de /on 
tort muſt deliver over the goods of the inteſtate to the right- 
ful adminiſtrator before an action is brought againſt him; 
and 2dly, that, though he be a creditor of a ſuperior nature, 
he cannot retain in ſatisfaction of his own debt. Therefore 


we are of opinion that both theſe pleas are bad; and conſequently 


that there muſt be | | 
| Judgment for the plaintiffs. 


Lir TIER and Another againſt HoLLAaND. 


HIS was an action of covenant on articles of agreement, 
by which the plaintiffs undertook to build two houſes for 
the defendant on or before the iſt of April 1788, in conſidera- 


tion of which the defendant was to pay 500 J. The declara- 
tion ſtated that the houſes were built and finiſhed by the iſt 


of April 1788, according to the agreement, but that the de- 


for the mo- 
ney, that the houſes were built in the time; evidence that the time had been enlarged wn agreement, 


ard the houſes finiſhed within the enlarged time, did not ſupport the declaration. 


2 fendant 
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fendant had not paid. The defendant pleaded {inter alia) that 
the plaintiffs did not finith and complete the houſes by the firſt 
of April 1788; on which iſſue was joined. On the trial be- 
fore Heath, J. at the laſt Stafford aſſizes, it appeared that the 
work was not completed on the firſt of April 1988; but that 
the parties had by a parol agreement, ſubſequent to the date of 
theſe articles, enlarged the time, and that the whole work was 
finiſhed before the expiration of that enlarged time. On an 
objeQion taken by the defendant's counſel that this did not 
prove the allegation in the declaration, the learned judge non- 
ſuited the plaintiff, To ſet aſide which nonſuiĩt 

Plumer and Gibbs moved the Court, on the ground that it 
ſhould have been left to the jury to conſider, whether the de- 
fendant had not conſented that the time for completing the. 
work ſhould be enlarged ; and if they were of that opinion, and 
that the work had been finiſhed within that time, that the contract 
had been ſubſtantially complied with by the plaintiffs. And they 
cited a caſe of Warren v. Stagg, Saliſbury Spring aſſizes, 1787, 
cor. Buller, J. which was an action on the caſe for non- per- 
formance of an agreement to deliver to the plaintiff a certain 


quantity of barley on or before the 2 5th of December 1785: It was 


proved that the barley was originally to have been delivered on that 
day, but that it had been afterwards agreed that the defendant 
ſhould have a month longer to perform the contract: It was 
thereupon objected that the contract proved was different from 
that laid in the declaration, for the firſt contract had been waved 
by the ſubſequent agreement: but Mr, Juſtice Buller held that 
it was only a continuation of the firſt contract; a forbearance 
on the part of the plaintiff for a longer time; and that a per- 
formance within the month by the defendant would have been 
a ſubſtantial performance within the meaning of the firſt contract 


(a). Now notwithſtanding that it was an action of aſſumpſit, 


and this is covenant, yet the principle is the ſame, and ought to 
govern this caſe, For it was there held that one time might by 
mutual conſent be ſubſtituted for another, and then a per- 
formance within the enlarged time would ſupport a declaration 
on the original contract; and that is a ſtronger caſe than the pre- 
ſent, becauſe, that being an action of aſump/it, another declara- 
tion of the ſame kind-might have been framed which would have 
been adapted to the ſubſequent agreement ; whereas here, if the 
plaintiffcannot recover in this form of action, he has no other 


(a) The cauſe finally ended by withdrawing a juror, 
Vol. III. 7 N remedy 


391 
1790. 
8 


LiTTLzR 


againſt 
HoLLaxD. 


CASES IN EASTER TE RTI 


remedy on the original contract; for this being an action of co- 
venant founded on a deed, the ſubſequent agreement by parol 
cannot vary the terms of it: but it can only be offered as evi- 
dence of performance; and after the defendant's conſent to en- 
large the time, he iscRtopped:from ſaying that it is not a ſub- 
ſtantial performance within the terms of the original contract. 
Lord KEN Ven, Ch. J. This point is, ſo clear that I am not 
inclined to grant a rule to ſhew cauſe; The declaration charges 
that the parties had ſtipulated by deed to perform a.ſpecific 
thing on a certain day: then if the plaintiff, who ſues on that 
contract, be not bound to prove it as laid, the defendant has no 
.notice of that which ke is called upon-to anſwer. I remember 
an aQion being brought many years ago by Mr..Garr:c4, or one 
of the managers of the theatre, againſt ,Barry.for not performing 
his contract; it appeared on the trial that the manager had given 
the defendant a paro/ licenſe to be abſent, but as the articles, on 
which the action was founded, required ſuch a licenſe to be in 
vrit ing, the Court held that it could not be diſpenſed with (a), 
and that the parol agreement was no anſwer to the plaintiff's 


action; though perhaps the.defendant had another remedy in a 
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court of equity. 
Per Curiam, 


(a) In Roe. 4. Greg ſon v. Harriſan, arte, 2 
vol. 425. where a leaſe contained a proviſo 
chat the leſſee ſhould not let without leave 
in writing, on pain of ;forteiture, a parol 
licenſe to let was held not to, diſcharge the 
-leflee from the reſtriction of ſuch a proviſo. 
(3) In Brown v. Goodman, E. 29 G. 3. B. 
K. Debt ont bond. The bond was a common 
arbitration bond, in which the tame was li- 


mited for the arbitrator to make his award. J 


The declaration ſtated that the time was af - 
terwards by the mutual conſent of both 
parties enlarged, within which enlarged 
time the arbitrator made his award ; and it 


then ſtated the breach, &c: to this there was 


Rule refuſed (3). 


a demurrer. After argument at the bar; 
Lord Kenyon, Ch. J. faid that the queſtion 
was not then to be diſcuſſed whether the 
party had not ſome remedy, but whether his 
,remedy lay on the bond: To determine 
which the court muſt look to the bond; and 
there it appeared that the defendant had 
bound himſelf to abide, by an award under a 
penalty, if made within a given time: but 
that could never extend the penalty to an 


award made after that time under a new 


agreement. To which the other judges aſ- 
ſenting, 


Judgment was given for. the defendant. 


The KING againſt Tames BEESTON. 


ls was a rule calling on the defendant, one of the over- 
ſeers of Drayton in Hales, Salop, to ſhew cauſe why a man- 
damus ſhould not iſſue, commanding him to pay to William 


overſeers, with the conſent of the major part of the pariſhioners, to contract for the providing for the poor, 
it is not neceſſary that al the churchwardens and overſeers ſhould concur ; the contract of a majority of 


them will biad the reſt. 


Atherton, 
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Hrherton, the weekly ſum of 61“. 6s. 2d., until ſuch payments 
ſhould amount to 304. The pariſhioners or inhabitants aſſem- 
bled in December 1789 in purſuance of the uſual and public 
notice for that purpoſe given by an order conſented and approved 
of the churchwardens and overſcers or the major part of them 
entering into a contract with William Atherton for keeping, 
maintaining, and emplaying, the poor of that,pariſh. In conſe- 
. quence of which the three churchwardens and two of the over- 
ſeers did contract with Atherton for that purpoſe; but the defend- 
ant who was one of the overſeers refuſed to join, And the queſ- 
tion was, whether it was neceſſary that all the churchwardens 
and overſeers ſhould.concur in making this contract, or whether 
the majority of them did not biad the reſt. The 9 Geo. 1. c. 7. 
Je 4+, on which this contract was made enables, the churchwardens 
and overſeers of the poor of any pariſh, with the conſent of the 
major part of the pariſhioners or inhabitants in veſtry aſſembled 
Fe, to contract. It was admitted that the . defendant had ſe 
much money in his hands, to be applied for the relief of the 
poor, which he had refuſed to apply to this purpole. 

Erſtine, and Caldecott, ſhewed:cauſe againſt this rule; inſiſt- 
ing on the general principle that whenever a- power to do a par- 
ticular act is given to ſeveral perſons, they muſt all concur ia 
executing it, unleſs they be ſpecially empowered to act e vera 
:as well as jointly, This rule holds in the inſtances of truſtees, 
and attornies, and would alſo extend to the powers given to the 
pariſh officers by the ſeveral poor laws, were it not for the par- 
ticular exception in each of them, which in expreſs terms en- 
ables the majority to act; as in the 43 Elia. c. 2. f. 1. with re- 
ſpect to their ſetting poor children to work; in ec. 5. reſpect- 
ing their binding poor children to be apprentices, and again in 
the ſame ſection about erecting cottages on the waſte for the poor; 
in the 8 & 9 V. 3. c. 30. . 1. reſpecting certificates; and ia 
5 Geo. 3. c. 8. /. 1. the authority is given to the churchwardens 
or overſeers, And in R. v. Fairfax (a) an order for binding 
2 pariſh apprentice was quaſhed, becanſe the churchwardens 
were not mentioned in it as well as the overſeers; the 43 E/rz. 
c. 2. requiring the binding to be made by the churchwardens and 
overſeers. But the objection holds peculiarly ſtrong in the pre- 
ſent caſe; becauſe the very clauſe in this act of parliament, which 
gives the power to the pariſh officers, makes a diſtinction between 
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the act of the majority, and the act of the whole body; it being 
given to the churchwardens and overſeers with the conſent of the 
major part of the pariſhioners or inhabitants. Neither will any in- 
convenience reſult from this determination, becauſe in all the other 
poor laws the legiſlature has enabled the majority to act. And there 
ſeems to be great reaſon for making an exception in this particular 
caſe, as this was an-innovation on the mode of providing for the 
poor, different from that which had obtained ever ſince the reign 
of Elizabeth; the policy of which innovation was at the time, and 
has been fince, doubted, It is alſo to be obſerved that this is 
not a mere miniſterial act, but an act of diſcretion, which may 
require the concurrence of all the pariſh officers, before it is 
deemed proper to be carried into execution, If the inſtances 
of corporations be relied on by the other fide, it is ſufficient to 
ſay that they ſpeak by their corporate ſeal ; and when that ſeal is 
affixed, it does not appear whether the conſent of each individual 
was or was not obtained, 

Leyceſter, and Lane, contra, were ſtopped by the Court. 

Lord KEN VON, Ch. J. The conſtruction contended for muſt 
have prevailed, if the Legiſlature had in expreſs terms required 
it: but as it would be attended with manifeſt inconvenience, 
the argument ab inconvenienti ought to have great weight in 


"this caſe where the Legiſlature have not ſo required it. A con- 


tract has been entered into in which the pariſh at large is con- 
cerned, and which the act of parliament has enabled the pariſh 
officers with the concurrence of the pariſh to enter into, and 
the queſtion is whether one obſtinate man, in cppoſition to all 
the reſt of the pariſh, in an act in which they are more intereſted 
than he is, ſhall be able to defeat their purpoſe. I do not mean 
to ſay that the churchwardens and overſeers are technically a 
corporation ; but as far as concerns the regulation of the poar 


of the pariſh they ſtand in Pari ratione. And in the inſtance of 


corporations the act of the majority binds the whole; ſo much 
ſo that the Court will compel the perſon, who has the cuſtody 
of the corporate ſeal, to affix it to any act according to the vote 
of the majority, though #gainſt the conſent of ſuch perſon; 
as was done in the caſe of Wadbam College (2). However 
I do not go on the ground of this ſimilitude: but the founda- 
tion of my opinion is this; the ſtat. 43 Elia. c. 2. has directed 


that the general acts to be done by the churchwardens and over- 


(a) Vid. R. v. Dr. Windbam, warden of Nadbam, Cowp. 377. 
+ ſeers 
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ſeers reſpecting the poor ſhall be done by the majority of them; 
and I think that the ſpirit of that ſtatute pervades all the ſubſe- 
quent acts reſpecting the government of the poor. The ſtatute 
in queſtion I conſider as engrafted on the 43 Eliz.; qualifying 
the particular act, but referring, for the execution of it, to the 
manner pointed out by that ſtatute. Beſides, in common under- 
ſtanding, what is required to be done by the churchwardens and 
overſeers is ſatisfied by being done by a Majority. And indeed 
if we were to determine otherwiſe, the inconvenience would be 
ſo great as to make it neceſlary for the Legiſlature to interfere 
and paſs another law. This is very different from the caſe of 
truſtees in ſettlements, who are generally choſen by the different 
branches of the family, in which caſe it is neceſſary that they 
ſhould all concur in every act, in order that each may protect the 
intereſt which he was appointed to guard. With reſpe to the caſe 
cited from 3 Mod.; that perhaps was determined on the ground 
that the churchwardens were to be conſidered as an integral part : 
though indeed if that were res integra, I ſhould be inclined to 
make a contrary determination, becauſe the 43 El/iz. enacts that 
the churchwardens with certain other perſons ſhall be called 
_— of the poor. Oa the whole then, as our opinion does 
not cbnttadict the words of the 9 Ges. 1., but is conformable to 
the meaning of it, this rule muſt be made abſolute. 

All the other judges concurred ; and 

BULLER, J. added; the general uſage under another clauſe of 
this act ever ſince it paſſed ſhews what the general underſtand- 
ing has been of the intention of the Legiſlature upon this point. 
The 8th ſection, ſpeaking of the time of notice to be given of 
appeals from orders of removal, ſays that no appeal ſhall be pro- 
ceeded on, unleſs reaſonable notice be given by the churchwardens 
and overſeers of the pariſh appealing unto the churchwardens 
and overſeers of the other pariſh. But it never was imagined 
that a notice given only by three churchwardens and overſeers 
was inſufficient; the contrary opinion has always been held. 
The uſage therefore ſhews what is meant by the general term 


„ churchwardens and overſeers.“ 
p Rule abſolute. 
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An infor- 
mation in na- 
ture of a 
quo warrants 
lies againſt 
a portreeve 
of a borough 
and manor, 
who as port- 
reeve is the 
returning 
officer of the 
borough. 
If the aſſida- 
vit in ſupport 
of the rule 
for ſuch an 
information 
omit a ma- 
terial fact, 
which 1s 
ſtated in the 
affidavit filed 
on the other 
ſide, the lat- 
ter aſſñdavit 
may be read 
by the proſe- 
cutor in ſup- 
port of his 
rule. 
In general 
the title of 
the electors 
is not te 
brought i in 
queſtion by 
attacking the 
tit'e of the 
perion elect- 
ed by them: 
but this rule 
does not ap- 
ply where 
there is no 
method of 
roſecution, 
by which the 
title of the 
electors may 
be queſtion-, 


ed in the firſt 


inſtance. 


that the portreeve is the returning officer. 
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The King againff MEIN. 
Rule had been obtained, calling upon the defendant to ſhew 


cauſe why an information in nature of a guv warrants 
ſhould not be exhibited againſt him, to ſhew by what authority 
he claimed to be portreeve of the borough of Fowey, in Cornwall; 
which rule was drawn up on the affidavit of Mr. Raſhletgh, re- 
corder of the borough ; ſtating Fowey to be an ancient el 
ſending members to parliament ſince the 13th of Elizabeth, ood 
That, by th ſti- 
tution of the borough, ſuch perions only have a nabe 4 ry + 
elections as are Prince's tenants duly admitted upon the court 
rolls of the borough and manor of Fowey, in right of the free- 
hold eſtates within the borough, and who have done their fealty 
and in ſuch inhabitants of the borough only as pay ſcot and lot. 
That the Prince of Wales, as Duke of Cornwall, is lord of "4 
borough and manor. The affidavit then impeached the titles of 
fifty perſons, as having been improperly admitted at the laſt 
court held on the 26th of November 1789; they having been 
admitted before any homage was ſworn, and without any preſent- 
ment being made of their titles; and becauſe the ſteward had ſworn 
in 22 of thoſe newly admitted perſons together with the defen- 
dant, Thomas Mein, (who had before been admitted) upon the 
homage, for the purpoſe of preſenting the defendant to be port- 
reeve of the borough, which they. accordingly did; and he was 
ſworn in immediately. In anſwer to which the defendant filed 
another affidavit ſetting forth (among other things) the method 
of electing the portreeve. The defendant's affidavit further de- 
nicd the cuſtom of admitting tenants to be as ſtated in the rela- 
tor's affidavit; and ſet forth three inſtances of admiſſions from the 

court rolls, the only inſtances to be found for . 50 years back, 

to the conttary. 

Erſkine, Pigot, and Grabem, ſhewed cauſe againft the rule; 
contending firſt that the defendant was entitled to have it diſ- 
charged, in as much as it did not appear by the relator's affida- 
vit, on which the rule to ſhew cauſe was founded, in whom the 
right of election to the office of portreeve was; without which 
there was no ground for impeaching the defendant's election 
whatever the right of admiſſion might be with reſpect to thoſe 
perſons who were charged to have been improperly admitted. 
And the relator cannot call in aid the affidavit in anſwer to the 
rule, which is only accidentally filed by this caſe being in the 


= NE 
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peremptory paper; for the telator's affidavit is the foundation 
of the proceeding, and the Court will expect him to make out 
his own caſe properly. But at any rate, if recourſe is to 
be had to the defendant's affidavit to ſupply the deficiency 
of the other, the whole ſentence muſt be taken together, 
and then it appears that the defendznt became ga portreeve 
of the borough by virtue of the election which was had. 
2dly. It does not appear that this is an office for which 
an information in nature of quo warrants will lie. The de- 
fendant is no more than the Prince's private ſteward, having the 
management of his eſtate, in the ſame manner as the ſteward of 
any private individual; and it does not follow that this Court 
can control ſuch an appointment becauſe there is an incidental 
right annexed to it, of making the returns of members to ſerve 
in parliament. A freeholder's right of voting is merely inci- 
dental to his freehold, and therefore his title cannot be tried in 
ſuch a way as the preſent. gdly. At all events, if theſe pri- 
vate rights may be thus inveſtigated on account of the inci- 
dental right annexed to them, it is clearly ſettled that the right 
of the electots ſhall not be attacked in a proceeding inſtituted 
againſt the elected. That was firſt mooted by Lord Mansfeld in 
Rex v. Latham and others (a); and finally determined in Symmers 
and others v. The King in error (5), where his Lordſhip held that 
the titles of perſons who were de fas members of a corporation 
admitted, ſworn, and in the actual enjoyment of their offices, 
could not be impeached upon the trial of a guo warrants infor- 
mation againſt a perſon elected by them, That applies exactly 
to the ſituation of thoſe perſons by whom the defendant was 
elected; they have been admitted and ſworn, and are at all events 
tenants of the Prince de fafo. If their right therefore cannot 
be impeached upon the trial of this information, it will be 
nogatory to grant it. 4thly. As to the merits; they relied on the 
written documents. | 

Lawrence, Serjt, and Gibbs, in ſupport of rule, were ſtopped 
by the Court. | 

Lord Kenyon, Ch. J. If the matter had reſted on the re- 
lator's affidavit alone, I ſhould have been clearly of opinion that 
the information could not go: but upon conference with my bro- 
thers I find that it is not unufual to have recourſe to the affida- 
vits againſt the rule in order to come (if poſſible) at the whole 
truth of the tranſaction. And I agree that in ſo doing we mult 


(a) 3 Burr. 1487. ( Cowp. 507. 
| not 
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not garble any ſentence referred to, ſo as to give it a different 


meaning from that which it naturally imports when taken al- 
together; but ſtill we are not bound to take the whole of it to 
be true, but merely refer to it as evidence of certain facts. Now 
the relator's affidavit had omitted to ſtate in whom the right of 
election was to the office of portreeve, which chaſm is filled 
up by the defendant's affidavit, diſcloſing the method of election. 
Then the next queſtion is whether ſuch an office as that of 
portreeve is of magnitude ſufficient for the Court to take notice 
of by way of information in the nature of guo warranto. Of that 


I cannot entertain a doubt. A portreeve ex vi fermini implies a 


public peace officer (a); and he is here clothed with that very 
important conſtitutional office of returning officer; that is per- 


fectly ſufficient to bring him within the ſcope of this informa- 


tion. But then it is objected that the titles of electors cannot 
be impeached through the medium of the elected; and the caſe in 
Cowper has been relied on: but there the electors were members 
of a corporation, whoſe titles might have been queſtioned in 
quo warrant!o informations; and there too Lord Mansfield laid 
conſiderable ſtreſs on the voters having been in the poſſeſſion of 
their franchiſes for twelve years. At all events that rule 
cannot be extended to caſes where the titles of thoſe electors 
cannot be impeached at all ; in ſuch caſes, of neceflity their titles 
muſt be attacked by diſcuſſing the validity of the election made 
by them, in a proceeding againſt the perſon elected. Such is the 
Caſe of a coroner, who is elected by the freeholders of the county. 
Upon an information of this ſort, the titles of the ſeveral free- 
holders who voted for him muſt come in diſcuſſion, and yet no 
ſuch information lies againſt them for exerciſing a right inci- 
dental to the freehold, So in the caſe of a ſteward of a court 
leet, The ſame anſwer occurs here; it is a caſe of equal 
neceſſity. What ſort of information could be framed againſt 
perſons of the deſcription of the Prince's tenants. They have 
an incidental power of electing the portreeve in the ſame man- 
ner as the freeholders of the county have with reſpect to the 
coroner; and they are no more than freeholders. Laſtly, 
it is objected that the evidence of the defendant outweighs that 
of the relator; now admitting it to be ſo, that has never been 
held to be an anſwer to an application of this kind. Where there 
is evidence on both ſides, the jury are the conſtitutional judges 


(a) Vid Camd. Brit. 325. and Yide the preamble of the g Aun. c. 20. 


On 


* 
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on which fide the balance inclines ; all that we are to look to is 
that a fair doubt is raiſed, and that the parties applying come 
with clean hands, and in proper time. 

The other judges afſented; Mr. Juſtice Aſbburſt adding that 
he ſhould have been of opinion that an information would have 
lain againſt the defendant to try his title to the office of por- 
treeve, even if he had not been ſtated to be the returning officer, 


Rule abſolute (a). 


() In the caſe of the borough of Horſbam, | and they faid that the point had been fo 
Hil. 30 Gee. 3. The Court held that an in- often ruled that it was too late to raiſe the 
formation in nature of a guo warrants would | queſtion : and there the rule was made ab- 
lie againſt a perſon claiming to have a right | ſolute againſt one who claimed ſuch a right. 
of voting by virtue of a burgage tenement 2 P 


\ STURDY and Another, Aſſignees of BLAKISTOoN 
a Bankrupt, again ARNAUD, 


EBT on a bond from the defendant to the bankrupt be- 

fore his bankruptcy, dated 27th September 1788, con- 
ditioned for the payment of an annuity of 1004. by quarterly 
payments by the defendant to the bankrupt. The defendant 
pleaded that at the time of commencing this action only four 
quarterly payments were due; that on the 2gth September 1788, 
and before this action was brought, and alſo before the bank- 
ruptcy, the defendant had lent 200. bearing intereſt, to the 
bankrupt and another on their promiſſory note, payable on 
demand; that the bankrupt, before his bankruptcy, agreed, 
and by a writing under bis hand of the ſame date autboriſed 
and empowered the defendant to retain out of the annuity, as the 
ſame ſhould become due, the 200. and intereſt ; which 200 /. 
and the intereſt ſtill remain due in arrear and unpaid, otherwiſe 
than by retaining the ſame out of the annuity ſo due; and that 
the arrears of that annuity are ſtill inſufficient to ſatisfy the 
ſame. The plaintiffs replied the bankruptcy of Blabiſton after 
the above authority given, and the aſſignment of his effects to the 
plaintiffs before ei her of the quarterly payments of the annuity 
became due. To this replication there was a demurrer and 
Joinder in demurrer. | 


Holroyd was to have argued in ſupport of the demurrer ; but 
the Court deſired 


599 
1790. 


— 


The Kixc 


againſt 
Mix. 


Friday, 
April zoth. 


A. gave B. 

a bond to ſe» 
cure an an- 
nuity, and 
before any 
payment be- 
came due 

A. lent B. 

a ſum of mo- 
ney, on 
which it was 
agreed that 
B. ſhould re- 
tain the pay- 
ments of the 
annuity as 
they became 
due till that 
ſum was diſ- 
charged; 


then B. be- 


came a bank - 
rupt, and the 
agreement to 
retain was 
held a good 
plea to an 
action on the 
bond by B.'s 
aſſignees for 
the payments 
accruing af - 
ter the bank - 
ruptcy ; ſuch 
agreement 
and retain» 
er being 


equivalent to a plea of /alvit ad diem. 


Shepherd, 
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Shepherd, on the other fide, to begin; who contended, firſt, 
that the defendant had no right to retain the arrears of this. 
annuity againſt the debt due by him. to the bankrupt, on 
the ground that the agreement operates as a defeaſance, be- 
cauſe there can be no defeaſance to a deed by a mere wri- 
ting not under ſeal. Hlemerbaſſet v. Pierſon, 3 Lev. 234. 
Secondly, neither could the defendant retain on the ground of a 


. lien ; for in all the caſes where that defence has been allowed, 


ſomething exiſted which was put into the hands of the creditor, 
as a bill of lading, a policy of inſurance, a bond, or the like; 
but here nothing exiſted, which could be depoſited with the de- 
fendant. Thirdly, ſtill leſs can this retainer be ſupported on the 


ground of a ſet-off. The agreement was a mere authority to 


retain the payments of an annuity F they became due: but 
none of thoſe payments were due at the time of the bankruptcy, 
and it was contingent whether or not any would become due, 
it depending on the defendant's life. This therefore was no- 
thing more than a contingency which could not have been 
proved under the commiſſion of bankrupt; and conſequently 
cannot be ſet off. 

Lord Kenyon, Ch. J. The doqtrine of lien and of ſet off 
bears no relation to the queſtion now before us: and indeed 1 
ſhould be ſorry for the plaintiffs themſelves if the law were with 
them, ſince their conduct is ſo unconſcientious that if the defen- 
dant were to apply to a court of equity for relief, that court would 
not only give ſuch relief, but would alſo decree the plaintiffs - 
to pay the coſts both in law and equity ; on the ſame principle 
on which Sir Thomas Moore, when Lord Chancellor proceeded, 
when he firſt gave relicf againſt the penalty of the bond, the 
obligee in that caſe having paid the ſum mentioned in the con- 
dition after, though not on, the day. This is an ation brought 
on a bond, which was made for ſecuring the payment of an 
annuity at certain times in the year ; and before the time of the 
firſt inſtalment the obligor lent to the obligee 200/. in order to 
ſecure the repayment of which he entered into this agreement, 
ſtated in the plea, by which he was authoriſed to retain the pay- 
ments of the annuity from time to time till the 200. and in- 
tereſt ſhould be paid. But in anſwer to this it is ſaid that theſe 
payments did not become due till after the bankruptcy of the 
obligee, and that therefore they cannot be retained againſt his 
aſſignees. Now in juſtice and conſcience it is impoſſible to raiſe 
any doubt ; neither is there any doubt in point of law; for the 

: condition 


IN THE THIRTIETH YEAR OF GEORGE III. 


condition of the bond has not been broken, and conſequently 
no action can be maintained upon it. It cannd? be ſaid that the 
condition has been broken, when it appears that payment has 
been made according to the terms of it. For though this is not 
a formal plea of /olvit ad diem, yet it is equivalent to it. But 
it is ſaid that this cannot be ſo confidered, becauſe the aſſignees 
had a right to thoſe payments which became due after the bank- 
ruptcy: but they have only that property to which the bank- 
rupt is entitled, and they muſt take it ſubject to his equity; 
and here thoſe payments were anticipated. 

ASHHURST, J. The defence ſtated in the plea does not con- 
tradict the annuity bond; on the contrary, it is perfectly con- 
ſiſtent with it, and proceeds on the ſuppoſition of there being 
ſuch a bond. The plea affirms the bond, and ſpecifies the 
mode by which the money lent to the obligee was to be repaid, 
namely, by retaining the payments ſecured by the annuity bond, 
And it was competent to the bankrupt to enter into ſuch an 
agreement before his bankruptcy. 


BuLLER, J. This caſe does not want the aſſiſtance of an act 


of parliament, or of a court of equity, There is indeed an old 
caſe which ſaid that payment before the day would not diſ- 
charge the bond. But, in the firſt place, that caſe has been 
frequently over- ruled; and if it were ſtill law, it would not 
govern this caſe; becauſe it has been held that the obligor may 
plead it as payment at the "oy and this would be evidence of 
ſuch payment. 
GRose, J. declared himſelf of the ſame opinion. 


Judgment for the defendant. 


Be VAN againſt BE v an. 


Submiſſion to an award having been made a rule of court, 
(there having been no action,) a rule was granted to ſhew 
cauſe why an attachment ſhould not iſſue againſt the defendant 
for diſobeying the award. The affidavits on which 
Lane (who was to have ſhewn cauſe) meant to rely were not 
entitled in any cauſe; and on an objection taken, it was ruled by 
the Court that they could not be read; and the reaſon given was 
that, if they were falſe, the parties could not be indicted for 


ing the award need not be entitled in aby cauſe, but the affidavits in anſwer mult. 


perjury. 
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perjury. The defendant then objected on his part to the read- 
— ing of the affidavits on which the rule was founded, for the ſame 
Bevan reaſon, they not being intitled, And he obſerved that there was 
the ſame reaſon why the affidavits in anſwer to the rule ſhould 
have a title as thoſe in ſupport of it, otherwiſe the party for- 
ſwearing could not be indicted. In anſwer to which 

Douglas and Bevan ſaid that, till the rule au/ was obtained, 
there was no proceeding in the Court, and that therefore the af- 
fidavit filed previous to it could not poſſibly be entitled in any 
cauſe, And they mentioned R. v. Jones. 1 Str. 704 (a). 

Lane on another day obſerved that this was diſtinguiſhable 
from the caſe in Strange; for that was a rule for an information, 
and before the rule was granted there was no proceeding in the 
Court : but here the ſubmiſſion to the award was made a rule 
of court, which was a ſufficient proceeding to give a title 
to all ſubſequent affidavits filed in the ſame cauſe; and even the 
firſt rule of court in this caſe of the ſubmiſſion was entitled 
Bevan v. Bevan. But 

The Court were of opinion that there was no proceeding in the 
court till the rule for the attachment was granted; and conſe- | 
quently that the affidavits oa which that rule was obtained need 


not be entitled in any cauſe. 


) See alſo The King v. Pierſon, Andr. 313. 8. P. 


Saturday, The KING againſt Jostyn Scorm, Clerk, and 
May It. , 
E Another. 


An exemp- TJ" HE defendants, having been rated to the poor for two 
we 09 eb meg ſchool houſes in Newport, Salop, appealed to the Seſſions, 


vate ſtatute 
in 12'Cer.2., Where the rate was confirmed, ſubje& to the opinion of this 


f lands giv- | 
en to char. Court on the following caſe, 7 


table purpo- W. Adams, having conveyed in fee a free ſchool and two 


ſes from all Pp 
public raxes, houſes in Newport for the reſidence of a maſter, and uſher, 


— — with a conſiderable eſtate at Knighton in the county of Stafford, 
whatſoever, for the ſupport of the ſame; and veſted the ſame in the Haber- 


—— daſhers Company in London as truſtees, a private act of parlia- 
— ment was paſſed in the 12th Car. 2. entitled © An act for the 
incorporation of the Maſter and Wardens of the company of 
Haberdaſhers, London, to be governors of the free ſchool and 


almſhouſes in Newport in the county of Salop, of the foundation 
| of 
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of V. Adams, and for ſettling lands and poſſeſſions on them for- 
the maintenance thereof, and other charitable uſes;” which was 
confirmed and perpetuated by the 13 Car. 2. By the act of 
12 Car 2. after reciting that V. Adams had out of a ſincere 
intention for public good at his own expence erected the ſaid 
ſchool houſes for the maſter and uſher, and four almſhouſes in 


Newport, and for other pious and charitable purpoſes, (among 


other things) it was enacted © That the manor and grange of 


Knighton with the appurtenances, and all other lands and here-- 


ditzments, fettled and conveyed by Adams to the Governors 
and their ſucceſſors for the purpoſes aforeſaid, be and at all 
times hereafter ſhall be freed, diſcharged, and acquitted, of and 
from the payment of all and every manner of taxes, aſſeſſments, or 
charges, civil, or military, whatſyever, hereafter to be laid and. 
impoſed by authority of parliament or otherwiſe ; and the ſaid 
manors, meſſuages, lands, tenements, and premiſes, and the 


owners and occupiers thereof, or any of them, ſhall not at any 


time hereafter be rated, taxed, or aſſeſſed, to pay any ſum or 
ſums of money, or be otherwiſe charged in any way whatſoever 
for or in reſpect of the ſaid manors, lands, and hereditaments,. 
or any. of them, for or towards any manner of public tax, afſeſſ= 
ment, or charge, whatſoever ; any ſtatute, law, or ordinance, to the 
contrary thereof in anywiſe notwithſtanding.” The appellants, 
having proved this act, and that the two houſes had been pre- 
viouſly conveyed by Adams to, and veſted in, the ſaid Governors 
for the purpoſes aforeſaid, and that the premiſes had not been 
rated or paid to the relief of the poor of the pariſh in the memory 
of any perſon living, infiſted that they were exempted by the 
ſaid ſtatute, and were not liable to the payment of the poor's 
rate: but the Court [of Seſſions] adjudged that they were not 
exempted, and confirmed the rate. 

Bower, and Syer, in ſupport of the order of Seſſions. This 
being a private act of parliament ought to receive the ſame 
conſtruction as a deed ; and as the pariſh were not parties to it, 
their intereſt ought not to be affected by implication. Conſider- 


ing it in that light, all that the Legiſlature can be ſuppoſed to 


have intended was that the foundation ſhould be exempted from 
all the general public taxes of ' the Kingdom, and. not from 
any particular local tax. And the words which they have 
made uſe of ſhew that ſuch was their intention; for in the 


firſt part of the clauſe, by which the landt are exempted © from 


* the payment of all and every manner of taxes, aſſeſſments, or 
charges, civil or military, whatſoever,” the addition of the 
Vor. III. 710 words 
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1790. words civil or military plainly refer to the public taxes of the 
— kingdom: beſides which it is to be obſerved that this relates only 
The Kix to taxes on lands, which could not be referred to parochial rates 


under the 43 E/:z., it having been held that that ſtatute im- 
poſes no tax on the land itſelf, but only on the occupier. And 


when this act of Car. 2. was paſſed there were taxes on lande, on 


which the words could operate; as, for inſtance, ſubſidies, and 


aſſeſſments, in lieu of which the modern land tax was ſubſtituted; 


With reſpect to the latter part of the clauſe, by which the oc- 
cupiers are ſuppoſed to be exempted, the Legiſlature have ex- 
preſsly confined the exemption to public taxes, the words being 


* for or towards any manner of public tax, aſſeſſment, or eharge, 
% whatſoever.” The latter words muſt be intended to be eju/dem 


generis; and the word ** public” runs through the whole de- 
ſcription. It cannot be ſuppoſed that the Legiſlature meant to 


repeal the 43 Eliz. as to this particular eſtate ; for a repeal of 


a former law is never implied but from neceſſity ;. as where the 
16 Ric. 2. c. 5. enacted that a perſon attainted in a premunire 
ſhould. forfeit all his lands, it was held not to repeal the ſtat, 
de donis as to lands in tail, againſt the iſſue in tail. 1 Rol. Rep. 
92. Now the poor tax never has been conſidered as a public 
tax, in the general acceptation of the term; and accordingly 


whenever the Legiſlature have intended to include it, they have 


done it by expreſs words as contradiſtinguiſhed from public 
taxes; as in 10 Ann. c. 23. . 2. 12 Ann. ſt. 1. c. 5. {. 1. and 
18 Geo. 2. c. 18. / 6. Then with reſpect to the uſage which 
has prevailed ſince the paſſing of the act in queſtion, it cannot 
govern the conſtruction of it, as the words are clear and un- 
ambiguous, - | | 
Mingay, Leyceſter, and Knapp, contra, were ſtopped by the 
Court. | | 
Lord Kenyon, Ch. J. Theſe lands having been given for 
eleemoſynary purpoſes, the Legiſlature ſeem to have intended 
to exempt them from all public taxes whatſoever, And it is 


immaterial to the pariſh whether theſe lands be exempted from 


the poor's rate or not; ſince if they be not exempt, greater con- 
tributions mult be raiſed, If a conſtruction of this act of parlia- 
ment, manifeſtly erroneous, had hitherto prevailed, we ſhould have 
been bour,} to correct it: though indeed, had the words of the 
ſtatute been very doubtful, the cotemporacy and ſubſequent 
uniform uſage would have had great weight.. But withour re- 
ſorting to the uſage in this caſe, the words of this ſtatute are very 


clear and poſitive; for they ſpeak. of all public taxes whatſoever. - 


4 The 


4 
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The whole argument reſolves itſelf into this, whether in the 


idea of the Legiſlature at the time of paſſing this act of patlia- 
ment the poor's tax was a public tax? The acts of parliament, 
which have been referred to in the argument, do not prove the 
point for which they were mentioned. But the other ads of 
parliament, reſpecting the poor, are deciſive of this queſtion. 


The ſtatute of 3 W. & M. c. 11. / 6., ſpeaking of the means 


by which a ſettlement may be gained, ſays that ** if any perſon 
ſhall be charged with and pay his ſhare towards the public taxes 
or levies of the ſaid pariſh, he ſhall be adjudged to have a legal 
ſettlement in the ſame.” Now on the conſtruction of this ſta- 
tute it never was doubted but that a payment towards the poor's 
rate was ſufficient to give the party a ſettlement. I am there- 
fore clearly of opinion that the exemption, which has hitherto 
prevailed, ought to continue in- future, 
The three other judges concurred, 


Order of Seſſions, confirming the rate, quaſhed, 


The King aint The Inhabitants of the Pariſh of 
The Holy TRINIT „ in the MI NORIEsò. 


WO juſtices by an order removed Francis Whitfield, wife 

of Joſbua Whitfield, (a patient in Guy's Hoſprtal,) with 
her three children, from St. Mary Magdalen, Bermondſey, to the 
Holy Trinity, in the Minories. The ſeſſions upon appeal con- 
firmed the order, ſubje& to the opinion of the Court on a cafe; 
ſtating that Foſhua Whitfield the pauper by indenture, dated the 
24th of June 1762, was bound apprentice to John Grimes, of 
Tower-bill, London, taylor, (being a place neither within the 
pariſh of the appellants or reſpondents,) to ſerve for ſeven years. 
He ſerved his maſter about fix years of the term; when his 
maſter declined buſineſs, and informed the pauper that he wiſhed 
him to get another maſter for his good. The pauper then went 
home to his father who lived in St. Olave, Southwark, with 
whom he ſtaid three or four weeks ; and if the pauper could 
have got a ſervice in that time he would have taken it; but not 
meeting with any, he returned to Grimes, who thereupon told 
bim that be heard Mr. Edwards (who was alſo a taylor, and lived 
in: Holy Trinity) wanted a man; and told him to go to Edwards, 
and make an agreement with him for his (the pauper's) good; 
and that he underſtood Eqwerds. would take him for twelve 

| months. 


Saturday, 
May iſt. 


Where a 
maller, after 
giving his 
apprentice 
leave to get 


another maſ- 


ter, recom- 
mended him: 
to go to a 
particular 
perſon in the 
ſame buſi- 
neſs, and 
make an 
agreement 
with him for 


his own good, 


which he ac- 
cordingly 
did, and 
ſerved his 
ſecond maſter 
two months 
before the 


indentures 


were given uß 


to him by his 
firſt maſter, 
ſuch ſervice 


with the fe- 


cond maſter 
gained a ſet- 
tlement in 


his pariſh. 


606: 
1790. 


LW Id 


The Kix G 


__ againſt 
'The Inha- 
bitants of 

The Hory 

TIN IT. 


CASES IN EASTER TERM 
months. The pauper accordingly went to Edwards, and em- 
tered into an agreement in writing, under ſeal, with him, co- 
venanting to ſerve him for twelve calendar months from the 11th: 
of July 1768 in his buſineſs of a taylor; and Edwards there- 
by agreed to inſtruct him in that buſineſs, and find him in 
victuals, drink, and lodging, and at the end of the term to pay 
him 12/. in conſideration of his fervice. The agreement was 
not ſtamped. The pauper was 19 years of age when he left 
Grimes; and the indentures were not aſſigned, or cancelled : but 
after the pauper had ſerved Edwards two months, Grimes gave 
him up his indentures ; and he continued to ſerve and board 
with Edwards to the end of the term agreed, and then received 


his wages, and applied them to his own uſe. The queſtion was 


whether he gained a ſettlement by his ſervice with Edwards in 
the Holy Trinity? 

Palmer, in ſupport of the order of Seſſions, was ſtopped: by 
the Court. | 

Erſkine, and Shepherd, contra, inſiſted that the pauper gained 
no ſettlement in Holy Trinity, either as an apprentice, or ſer— 
vant, For the latter there was no pretence, whatever the in- 
tention of the parties might have been, inaſmuch as the inden- 
tures ſtill ſubſiſted. As to the former, it is different from all 
the caſes which have been decided on this fubje&, in which it 
has been held that the apprentice gained a ſettlement. In order 
to gain a ſettlement by ſerving a ſecond maſter, it is neceſſary 
either that the indenture ſhould be aſſigned, or that the appren- 
tice ſhould ſerve the ſecond maſter with the expreſs conſent, and 


for the benefit, of the firſt; and a mere knowledge by the firſt 


maſter that the apprentice is ſerving another, or even a recom- 
mendation by him to ſuch ſervice, is not ſufficient. Now here, 
the converſation between Grimes and the pauper only amount- 
ed to a recommendation to the latter to ſerve Edwards, and was 
not compulſory on him: but even if it could be taken to 
amount to a conſent to that particular ſervice, ſtill it was 
only a conſent that he ſhould ſerve Edwards as a yearly 
ſcrvant, and not as an apprentice, which is evident from Grimes 
having given him up his indegture ſhortly after he had entered 
into Edwards's ſervice. For even though it might have been in- 
ferred from the conſent of the original maſter to the pauper's 
ſerving Edwards, if nothing ſubſequent had paſſed between 
them, that it was intended as a continuation of the apprentice- 


thip, yet that inference is negatived by the ſubſequent act of 
| the 
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the maſter in giving up the indenture. And this brings the 
preſent cafe within the principle on which The King v. Sand- 
ferd (a) was decided. There the act of giving up the indenture, 
though it (till ſubſiſted in point of law, becauſe, being a pariſh 
indenture, the pariſh officers had not joined in cancelling it, 
was relied on as a ſtrong circumſtance to ſhew that the ſervice 
with the ſecond maſter was intended to be as a ſervant, and not 
as an apprentice, And in that caſe too, the Court ſaid that a 
mere recommendation from the firſt maſter to ſerve the ſecond 
was not ſufficient. The only difference between that caſe and the 
preſent is, that there the indentures were given up by the firſt 
maſter on the apprentice's leaving him, and here the firſt maſter 
did not give them up till after the expiration of two months of 
the ſervice with the ſecond maſter : but that does not materially 
vary the caſe, becauſe it is expreſsly ſtated that the pauper had a 
general leave from his original maſter to ſerve any other. 

Lord Kenyon, Ch. J. It is extremely clear that, while the 
indentures of apprenticeſhip continue in force, the apprentice 1s 
not ſui juris, and cannot gain a ſettlement as a ſervant, But it 


has been ſettled as long ago as the beginning of the late reign, 


in K. v. St. George Hanover Square (6), that theapprentice need 
not continue in the actual ſervice of the firſt maſter during the 
whole term, but that if he be aſſigned over by the firſt maſter 
or continue with his privity and conſent in the ſervice of an- 
other perſon, he may gain a ſettlement by ſerving the ſecond maſ- 
ter forty days. The caſes, which have been decided upon this 
ſubject, have been determined on nice diſtinctions: but ſtil] thoſe 
diſtinctions ought to be adhered to, as they have ſettled the 
boundaries on this point, The one is the caſe of The King 
againſt the inhabitants of Fremington (c), where it was held 
that the apprentice gained a ſettlement by ſerving the ſecond 
maſter with the conſent of the firſl. The caſe on the other ſide 
is that of R. v. St. Luke's, Middleſex (d), where a general licenſe 
given by the maſter to the apprentice to ſerve whom he would, 
without any conſent to ſerve any perſon in particular, was held 
inſufficient to enable the apprentice to gain a ſettlement by 


ſerving ſuch ſecond maſter, Now this caſe falls within 


the principle of the former of thoſe: for the apprentice 
went not only with the conſent, but with the expreſs recom» 
mendation, of the firſt maſter to ſerve the ſecond, and he went 
there to follow the ſame trade which his firſt maſter had exer- 


() Aue, 1 vol. 281, (I) Burr, S. C. 12. (c) Burr, S. C. 416. (4) Barr. S. C. 542. 
Vor. III. 7 R ciſed. 
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ciſed. It has been ſaid that this caſe muſt be governed by that 
of R. v. Sandford: but there is a ſolid diſtinction between that 
caſe and the preſent. For there the maſler gave up the in- 
dentures previous to the pauper's entering into the ſecond ſer- 
vice: but here the indentures were not given up till more than 


40 days had elapſed after the apprentice had ſerved the ſecond 


maſter ; and that is ſufficient to give him a ſettlement in that 
pariſh. Suppoſing this queſtion were to ariſe in another ſhape, 
and that the pauper were proſecuted for exerciſing his trade with- 
out having ſerved an apprenticeſhip according to the ſtatute, 
there is no doubt but that the ſervice with the ſecond maſter 
would be deemed a ſervice under the indentures previous to the 
time of their being delivered up. | 

ASHHURST, J. declared himſelf of the ſame opinion. 

BuLLER, J. The pauper could gain no ſettlement by living 
as an hired ſervant with Edwards, becauſe the indentures of ap- 
prenticeſhip ſtill exiſted ; and the only queſtion is, whether the 
maſter did expreſsly conſent to that ſervice or not. For all the 
caſes ſhew that mere &nowl-dge is not ſufficient; knowledge 
does not imply conſent, Now here was an expreſs conſent and 
recommendation of the firſt maſter to ſerve the ſecond, and then 
the caſe comes preciſely within that of R. v. Fremington. If 


indeed the apprentice had not gone into Edwards's ſervice, he 
| would not have gained a ſettlement by ſerving any other perſon, 


becauſe a general licenſe to ſerve whom the apprentice chooſes 
is not ſufficient, By going into the ſervice of any other perſon, 
the apprentice would have gone without the expreſs conſent of 
the firſt maſter, and therefore might have been recalled by ſuch 
maſter ; but he could not have been recalled by the firſt maſter 
from the ſervice of Edwards, becauſe of the expreſs conſent to 


ſerve Edwards. This is diſtinguiſhable from the caſe of The 
King againſt the inhabitants of Sandford; for there the maſter 


had given up the indentures, and he had no longer any power 
over the ſervant: but here the indentures were in force during 


the firſt two months of the pauper's ſervice with Edwards. 


GRosx, J. It is neceſſary to adhere to the adjudged caſes; 
and I think that this caſe muſt be governed by that of K. v. 
Fremington. And that caſe alſo ſhews that the ſervice with the 
ſecond maſter need not be for the benefit of the irt. With re- 
ſpect to the caſe of R. v. Sandford; the proper anſwer has been 
already given, and the diſtinction between that caſe and the pre- 


ſent is ſufficiently clear. In this caſe the indentures were not 
given 
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given up till after forty days ſervice with the ſecond maſter, 
which was ſufficient to give the apprentice a ſettlement by ſerving 
Edwards with the conſent of the firſt maſtery; and the circum- 
ſtance of the indentures not being given up till that time rather 
ſhews that the firſt maſter intended that the ſervice ſhould con- 


tinuc during that time under the indentures. 
Both orders confirmed. 


The KinGs againſt The Inhabitants of Sam Born. 


| HE pauper was removed by an order of two juſtices from 
Samborn to Tamworth; the ſeſſions on appeal quaſhed 
that order, and ſtated the following caſe. 

In 1706 a certificate was given by the parifh of Tamworth to 
the hamlet of Samborn, acknowledging H. Wheyhbam the grand- 
father of the pauper to be an inhabitant legally ſettled in their 
pariſh. T. Wheyam the father of the pauper was born at Samborn 
under this certificate from Tamworth, W. Wheyam the preſent 
pauper never gained any ſettlement for himſelf ; but his ſettle- 
ment depends on the ſettlement of his father, T. Mheyam. In 
1736 a certificate of the pauper's father T. Whryam was given 
to the pariſh of Tardebigge; in which T. Allcock and R. Boulton 
of Samborn, churchwarden and overſeer of the poor of the pariſh 
of Great Coughton, Warwick, acknowledged T. Wheyam and E. 
his wife to be inhabitants legally ſettled at Samborn in their ſaid 
pariſh of Great Coughtin; and promiſed to receive them into the 
ſaid pariſh whenever they ſhould become chargeable, and to pro- 
vide for them as their inhabitants legally ſettled within the pariſh 
of Great Coughton. This certificate was properly atteſted and 
allowed by two juſtices of Warwickſhire. The hamlet of Sam- 
born does now, and did at the time of the date of the certificate 
of 1736, maintain its own poor ſeparately from the pariſh of 
Great Coughton ; and has, and at that time had, a churchwarden 
and an overſcer of their own, ſeparate from the pariſh of Great 
Coughton. T. Allcock and R. Boulton, who figned the certifi- 
cate of 1736, were churchwardens and overſeers of the poor of 
the hamlet of Samborn at the time of granting the certificate. 

Erſkine, and Romilly, in ſupport of the order of ſeſſions, were 
ſtopped by the Court, 

Mingay, and Willis, contra, contended, firſt, that the certifi- 


cate of 1736, which purported on the face of it to be granted by 
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the pariſh officers of the pariſh of Coughton, could not bind e 
hamlet of Samborn, which was a ſeparate and independent diſ- 
trict, As Samborn maintained it's own poor, it was competent 
to them under the 8 C g V. 3. c. 30. to give a certificate to 
Tardebigge; and as that ſtatute requires the certificate to be 


figned by the officers of the pariſh, townſhip, or place, the certi- 
ficate in queſtion is not binding, becauſe the requiſites of the act 


were not complied with. R. v. Wootton St. Lawrence, Burr. 


S. C. 581. It cannot be preſumed that the officers of the 
hamlet, whick was totally independent of the pariſh at large 
as far as reſpected the maintenance of the poor, could know 
what the officers of the pariſh at large had done; the hamlet 
therefore ought not to be bound by an act like the preſent. And, 
Secondly, noevidence ought to have been admitted at the ſeſ- 
ſions to contradict this certificate; and to ſhew that the perſons, 
who deſcribed themſelves in the certificate to be officers 
of the pariſh of Great Coughton, were the churchwarden and 
overſcer of the hamlet of Samborn. If a magiſtrate, who hap- 
pens to act in the commiſſion of the peace for two counties, do 
an act in one county deſcribing himſelf as a magiſtrate for the 
other, no evidence can be given to ſhew that he acted for 
the former county. All officers, whether judicial or mini- 
ſterial, muſt deſcribe themſelves properly in their own acts. 
It is not ſufficient that the juſtices, removing a pauper, be fo 


ſtiled on an appeal, they muſt be ſo deſcribed in the order. Bott. 


pl. 358. The ſeſſions cannot make ſuch an addition, becauſe 
that would be amending matters of ſubſtance : whereas by 
the ſtat. 5 Geo. 2. c. 19. they can only amend matters of 
form. | 
Lord Kexnyon, Ch. J. I cannot form any doubt in my own 
mind in this caſe, The certificate act requires that the certifi- 
cate ſhall be ſigned by the churchwardens and overſeers of 
the pariſh, townſhip, or place, granting the certificate ; and 
it is expreſsly ſtated in the concluding part of this caſe that 
the certificate in queſtion was ſo ſigned. 3 

BULLER, J. The evidence does not contradict, but it ex- 


Plains, the certificate. | 
Per Curiam, _ Order of Seſſions confirmed. 


Deo 
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Doo againſf BuTcuzr. 


HIS was a rule calling on the plaintiff to ſhew cauſe why 

the proceedings ſhould not be ſet aſide for irregularity, 
becauſe the declaration was againſt the defendant by the name of 
Thomas, and the writ with which he was ſerved, was ſued out 
in the name of John. | 

Shepherd, by way of anſwer to this application, ſaid that as 
common bail was filed by the right name, of Thomas, the plain- 
tiff might declare againſt him by that name. 

Marryat, in ſupport of the rule, admitted that it would be ſo, 
if the defendant had filed common bail himſelf; but infiſt- 
ed that, as the plaintiff had filed common bail for him ac- 
cording to the ſtatute, it was not competent to him thus to recti- 
fy his original miſtake. And | 

The Court, after conſulting the Maſter, ſaid that that diſtinc- 
tion had regularly been obſerved in practice, and conſequently 
that the preſent proceedings were irregular, 

| | Rule abſolute (a). 


(a) Vid. Corbett v. Bates. poſt. 


Drs gui tam againſ/ HainsworTu and Another. 


HIS was an information againſt the defendants for 
packing, exporting, and preſſing together worſted and 

yarn made of wool, contrary to the ſtatute 28 Geo. 3. c. 38. 
The firſt count ſtated that the defendants after the paſſing of 
a certain act of parliament made in the 28th year of the reign 


Sc. intitled “ An act to explain, amend, and reduce into one wool; and a 


act of parliament, ſeveral laws now in being for preventing the 
exportation of live ſheep, rams, and lambs, wool, woolfels, 
mortlings, ſhortlings, yarn, and worſted, cruels, coverlids, wad- 
dings, and other manufactures, or pretended manufactures made 
of wool, ſlightly wrought up or otherwiſe: put together /o as the 
ame may be reduced to and made uſe of as wool again, mattraſſes, 
or beds ſtuffed with combed wool, or wool fit for combing, 
fuller's earth, fulling clay, and tobacco pipe clay, from this 
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kingdom, and from the iſles of Jerſey, Guernſey, Alderney, Sark, 
and Man, into foreign parts, and for rendering more effectual an 
act paſſed in the 23d Henry 8th, intitled 'An act for the winding 
of wool”, viz. on the 8th of November laſt paſt, at the pariſh of 
Leeds aforeſaid, unlawfully exported and conveyed, and cauſed 
to be exported, and conveyed, out of the kingdom of Great 
Britain, into a certain place out of the kingdom of Great Britain, 
and out of the iſles of Jerſey, Guernſey, Alderney, Sark, and 
Man, and each of them, that is to ſay, into a place called Bilboa 
in Spain, divers, to wit, 2000 pounds weight of yarn made of 


wol, of the growth of the kingdom of Great Britain, in con- 


tempt Cc. and againſt the form of the ſtatute &c.; whereby and 


by force of the ſaid ſtatute the defendants have forfeited to the 


plaintiff who proſecutes &c. 3ool., being three ſhillings for every 
pound weight of the ſaid yarn exported and conveyed as afore- 


ſaid. The 2d. count was for exporting worſted mad? of wool. 


The zd. for preſſing together with ſcrews into a certain wrapper 
made of canvas yarn made of wool. The 4th. for prefling 
worſied made of wool in the ſame manner; the 5th. count was 
for preſſing together 2000 pounds weight of yarn made of wool : 
and the 6th. for preſſing together 2020 pounds weight of wor/ted 
made of wool &c. The defendants pleaded the general iſſue; 
and the plaintiff entered a ſuggeſtion on the roll that the iſſue 
ought to be tried by a jury to be ſummoned out of ſome other 


county than that of York, wherein the facts were committed; 


and prayed a venire facias to iſſue into Weſtmoreland, an adjoin- 
ing county, which was granted. | 
On the trial of this information at fppleby in Weſtmoreland, 
before Thomſon Baron, at the laſt Summer Aſſizes, one of the 
defendants was found guilty; and on his being brought up to 
this Court for judgment in Micbaelmas term laſt, ſeveral objec- 
tions were taken by his counſel; 1ſt, that it appeared on the 
record that this was a mis-trial, for that the defendants ought to 
have been tried in Yorkſhire where the fact was committed, 
though by a jury of a different county; 2dly, that the fifth 


count on which the verdict is taken does not ſtate any offence 


within the act of parliament ; and 3dly, that no judgment of 


| impriſonment could be given by this Court; if any judgment 
could be given on this record, the judge ſhould have given it at 


the trial. | . h 
Eꝛrſtine, Cockell Serjt. and Wood, argued in ſupport of theſe 
objections, As to the firſt; By the 21 Fac. 1. c. 4. all infor- 

2 mations 
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mations on penal ſtatutes are to be commenced and tried in the 
county where the fact was committed, and not elſewhere; and by 
the 2d. ſection of that ſtatute, unleſs the offence be proved to 
have been committed in that county, the defendant is entitled 


to a verdict of acquittal. And though the 74th ſection of the 


act, on which this information is framed, enacts that all in- 
formations grounded on it ſhall be tried by a jury to be ſummon- 
ed out of any other county than that where the fat was com- 
mitted, yet that does not repeal the ſtatute of James as to the 
place of trial; for the ſtatute of James is intitled An act for 
the eaſe of the ſubject concerning informations upon penal ſta- 


tutes”, and mult therefore receive the moſt beneficial conſtruction. 


Beſides the very words of this act clearly ſhew the intention of 
the Legiſlature; they are, that the information ſhall be tried 
by a jury to be ſummoned out of another county, which muſt 
mean into the county where the fact was committed. And 
where the Legiſlature intended otherwiſe, they have expreſsly 
ſaid ſo, as in the 8 Geo. 2. c. 20. /. 3. by which it is enacted 
that the fact ſhall be tried in an adjacent county. The ſame 
has alſo been done in ſeveral of the exciſe laws. It cannot be 
objected here that there is no power to ſummon a jury out of 
another county, ſince it mult be taken that that power is inci- 
dentally given by the ſtatute, as being neceſſary for the | purpoſe 
of carrying the act into execution. And by the gth ſection of 
this act, the party is to be impriſoned in the county where be is 
convicted: it would therefore be throwing an additional hard- 
ſhip on him to bring him out of his county, and impriſon him 
at a great diſtance from his own home. Secondly, This is not 


an offence within the act; the gth ſection enacts that * every 


perſon who ſhall tranſport &c. any wool whatſoever of the 
growth of the kingdom, or any woolfels, mortlings, ſhortlings, 
yarn or worſted made of wool, woolflocks, cruels, coverlids, 
waddings, or other manufactures, or pretended manufactures, 
made of wool ſlightly wrought up, or otherwiſe put together, 
ſo as the ſame may be reduced to and made uſe of as wool again, or 
mattraſſes or beds ſtuffed with combed wool, or wool fit for 
combing or carding, or any fuller's earth &. ſhall forfeit &c. 
and ſhall alſo ſuffer ſolitary impriſonment in the common 
gaol of the county where he is convicted for three months Cc.“ 
The zoth and 31ſt ſections extend the ſame puniſhments to 
perſons preſſing together any wool whatſoever, or any yarn made 


of wool, or other the woollen or worſted articles by the act 
pro- 
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prohibited from being exported, Now the words in the gth 
ſection, “ ſo as the ſame may be reduced to and made uſe of as 
wool again”, relate to all the preceding terms in the clauſe. And 
indeed the object of the act was to prevent the exportation of 
wool into any other country in ſuch a ſtate as to be capable of be- 
ing afterwards manufactured. If that therefore be part of the de- 
ſcription of the offence, it ought to have been averred in the in- 
formation that the yarn in queſtion was capable of being after- 
wards made uſe of as wool: but in fact it was ſo ſpun and 


. twiſted that it could not be again reduced to wool, If this ob- 


jection be well founded, the judgment muſt be arreſted. | 
Thirdly, at all events if the information be ſufficiently correct, 
and the trial were had in the proper county, this Court cannot 
now paſs ſentence of impriſonment, as it was only competent to 
the judge who tried the information to paſs that ſentence. For 
the 31ſt ſection enacts that the court and juſtices by and before 
whom ſuch perſons ſhall be tried and convicted ſhall and thereby 
have power and authority to puniſh every ſuch offender according- 
ly. In K. v. the inhabitants of Weſtgate (a), where the defen- 
dants had been indicted at the quarter ſeſſions for not repairing a 
highway, and the indictment had been afterwards removed here 
by certiorari, and then went down into Yorkſhire to be tried at 
nifi prius, a motion was made by the proſecutor for coſts under 
the 13 Geo, 3. c. 78. /. 64. which enables the court, before 
whom ſuch indictment is tried, to give the proſecutor coſts, if 
the defence appear to be frivolous; and the motion was ſu pport- 
ed by affidavits ſhewing the defence to be frivolous; it was ob- 
jected that the application ſhould have been made to the judge 
at niſi prius; to which it was anſwered that this Court had the 
ſame power, as the record was made up here: but the Court 
thought they had no ſuch power, and refuſed the application. 
In the preſent caſe it is more reaſonable that this Court ſhould 
not interfere, becauſe the judge, who tried the information, can 
beſt determine whether or not impriſonment ſhould be ſuper- 
added to the reſt of the puniſhment; and the words of the z iſt 
ſection give him a diſcretion on this ſubject; they are ** that he 
ſhall and thereby bas power and authority to puniſh ſuch offend. 
ers accordingly.” 
The Court had no doubt on the latter objection; and they 
_ aid, where the proceedings originate in an inferior court, judg- 


() Tr. 23 G. 3. B. R. 


ment 
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ment muſt be given there: but where the proceedings are com- 
menced here, and the record is ſent down to be tried below, 


the defendant is not properly convicted till the record is return- 


ed here; the Court of i privs is merely an emanation from 
this Court, and the proceedings muſt be returned here before 
judgment can be given. This is not like the caſe of R. v. 
Weſtgate, becauſe in ſuch a caſe if the defence be frivolous it 
muſt be certified by the judge at the trial, in the ſame manner as 
a wilful and malicious treſpaſs after notice: in thoſe caſes the 


* 


judge alone can kno whether the defence be frivolous, or the 


treſpaſs wilful. Beſides in this caſe the impriſonment is not 
diſcretionary ; the ſtatute is imperative. The meaning of that 
clauſe is that the Court Mall inflie? fuch puniſhment, and they 
thereby have power and authority ſo to do. 

Law, Chambre, and F. P. Heywood, contra. In anſwer to the 
firſt objection; it never could have been the intention of the 
Legiſlature that the jury ſhould be ſummoned out of their own 
county to try a delinquent, but rather that the inconvenience, 
if any, ſhould fall on him. There is no danger of a pto- 
ſecutor under this ſtatute abuſing the liberty of trying a de- 


fendant in another country, becauſe on entering a ſuggeſtion on 


the record he muſt apply to the Court for leave to change the 
venue; on which occafion they will take care that a defendant 
ſhall not be harrafſed. All that the ſtatute directs is that he ſhall 
be tried in another county, which muſt be underſtood to be a 
trial according to the ordinary forms of law, namely, in the 
county from whence that jury is to be ſummoned, For the ſheriff 
has no power to compel a jury to go out of their own county, 
This ſtatute does not mean that the jury ſhould go out of their 
county, but merely that they ſhould be ſummoned (inlegal phraſe) 
out of the body of their county. And this is analogous to other 
caſes where, on a ſuggeſtion that a fair trial cannot be had in 
the county where the proceedings originate, the trial muſt be 
had in an adjoining county; as in the inſtance of an indictment 
for not repairing a county bridge. With regard to the ſecond 
objection; the words, “ ſo as the ſame. may be reduced to and 
made uſe of as wool again,” could not be intended to refer to 
each particular before mentioned, becauie they cannot apply 
to many of them; ** mortling,” for inſtance, which is a dead 
ſheep : but they muſt be confined to ** coverlids, waddings, and 
other manufactures, or pretended manufactures“; as applied to 
which alone thoſe words can receive any conſtruction. That 

Vor. III. 71 they 
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they cannot be applied to yarn is clear from a review of 
the ſeveral ſtatutes on this ſubject. By the 12 Car. 2. c. 32. 
J. 1. and 13 & 14 Car. 2. c. 18. / 2. it was made an offence to 
export yarn made of wool; and in thoſe ſtatutes the words ** fo 
as the ſame may be reduced to wool again” were not added. But 
when' the Legiſlature prohibited the exportation of pretended 
manufattures, which was done by the ſtatute 12 Geo. 2. c. 21. 
d: 9. they made it an offence to export“ coverlids, waddings, 
and other manufactures made of wool ſlightly put together /o as 


they might be reduced to and made uſe of as wool again,” 
Cur. adv. vnlt. 


On this matter being mentioned again in the laſt term, the 
Court ſaid they had no doubt but that the trial was properly 
had in Weſtmoreland ; but that they had not formed any opinion 
on the conſtruction of the act of parliament, as applicable to 
the ſecond objection, which was a queſtion of great importance. 


But on this day | 
Lord KEN TON, Ch. J. ſaid that though at firſt the Court had 


entertained a conſiderable doubt on this queſtion, they were then 
of opinion that the conſtruction contended for by the proſecutor 


was the right one. 

But as the defendant did not appear to have wilfully offended, 
and as the object of the proſecution was rather to obtain a con- 
ſtruction of this ſtatute, the defendant was not brought up to 


receive the ſentence of impriſonment. 


PARKINSON againſt CAINES. 


HIS was a rule calling on the plaintiff to ſhew cauſe why 

the judgment ſigned on a cognovit given by the defendant, 
and the ſubſequent proceedings, ſhould not be ſet aſide for ir- 
regularity with coſts, and why the defendant ſhould not be diſ- 
charged out of the cuſtody of the marſhal at the plaintiff's ſoit, 
becauſe the plaintiff had not proceeded to judgment in due time. 
The plaintiff having ſigned an interlocutory judgment againſt the 
defendant, then a priſoner in the King's Bench, in Michaelmas 
term laſt, the defendant, in order to ſave the expence of a writ | 


and the coſts ; but no attorney was preſent on the part of the defendant: though this caſe was not ſtrialy 
within the rule of the 15 Car. 2. which only mentions priſoners in the cuſtody of the pers officers, yet 


the Court interfered for the relief of a priſoner. 
alter his judgment to-the real debt, on paying the coſts, 


But at the plaintiffs requeſt they permitted him w 
of 
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of enquiry and proceeding to final judgment in the regular way, 
propoſed to the plaintiff to make a confeſſion of the judgment. 
The plaintiff's attorney, in conſequence of a letter ſent to him 
by the defendant for that purpoſe, went to the defendant in the 
King's Bench, and offered him a-cognovet to ſign for 200/. with 
a defeaſance on payment of 49/. 125. (admitted to be due) and 
8Y. 54. for the coſts: the defendant, after making an objection 
to the coſts, which he afterwards waved, objected to the cognouit, 
and defired to have time to ſhew it to his attorney ; but on the 
plaintiff's attorney telling him that it was unneceſlary, he 
ſigned the cegnovit, no attorney on his behalf being pteſent. 
The preſent application was made on a rule of this Court 
15 Car. 2. (a). 

Gibbs ſhewed cauſe, inſiſting. that the rule of Court only ex- 
tended to the caſe of a priſoner while in the cuſtody of a bazliff or 
ſheriff's officer ; whereas this defendant was in the cuſtody of the 
marſhal; and that it applied only to a warrant of attorney to 


confeſs a judgment and not to a cognovtt; for in the caſe of a 


cognovit, there being an interlocutory judgment, the defendant is 
not in need of the advice of an attorney, nor fo likely to be 
impoſed upon, as he is before a judgment has been ſigned 
againſt him, 


Garrow, in ſupport of the rule, ſaid that there was no differ- | 


ence between a perſon being in the cuſtody of a ber- f, i er, 
and being actually in priſon ; or, if there were, that there was a 
greater probability of a defendant being impoſed upon in the 
latter ſituation than in the former; and the object of the rule 
of Car. 2. was to guard againſt ſurprize and impoſition. Nei- 


ther was there any foundation for the ſecond objection, the only 


exception to the rule being the caſe of impriſonment in execu- 
tion (b). Beſides which, there is another ground for making this 
rule abſolute, the plaintiff having obtained a confeſſion of a debt 
of 200. though with a defeaſance, on paying the real demand of 


491. only. 


(a) By that rule it was ordered that 
no bai or ſheriff” s officer ſhall preſume to 
exact or take from any perſon, being in his 
ciſtody by arreſt, any warrant to acknow!edge 
a judgment but in the preſence of an attor- 
ney for the defendant, which attorney ſhall 
then ſubſcribe his name thereunto ; which 
ſaid warrant ſhall be produced when the 
ſaid judgment ſhall be acknowledged : 
And if any Gailiff or Serif officer ſhall 


3 


hereafter offend cr do contrarywiſe, he 
ſhall be ſeverely puniſhed for ſo doing. 
And it is further ordered that no attor- 
ney ſhall from henceforth acknowledge, 
or enter, or cauſe to be acknowledged or 
entered, any judgment by coloar of any 
warrant gotten from any "defendant leing under 
arreft otherwiſe than as aforeja'd. 

(3) 2 Str, 1245. & Fell v. Riley, Comp. 
281, 
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The Court (after 'conſulting the Maſter) ſaid, that this caſe 


was not ſtrictly within the rule: But that, in ſuch inſtances to 


which the rule did not apply, each caſe muſt depend on it's own 
particular circumſtances (a2); for that they were to guard againſt 


the acts of deſigning perſons on men who were under the preſ- 


Saturday, | 
May iſt. 
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tees, to ena; 
dle her to 
carry on her 
buſineſs ſe- 
parately : 
and if the 
huſband do 
not inter- 
meddle with 
them, and 
there be no 
Fraud, ſuch 
effects 


ſure of diſtreſs and impriſonment. They thought the plaintiff's 
attorney had ated improperly in taking a cognovit for 200 /., 
notwithſtanding there was a defeaſance, no attorney being pre- 


| ſent on the behalf of the defendant: and they were about to 


make the rule abſolute on that ground, when 

Gibbs ſuggeſted that, as the rule was drawn up on the 
ground of irregularity, the defendant was not ſtrictly entitled to 
make it abſolute on the latter ground ; but he offered to have the 
judgment altered to 491. 125. inſtead of 200 l., the plaintiff 
paying the coſts of this application, by allowing it out of the 
debt; which the Court ordered. | 


(a) In Fell v. Riley, The Court ſaid * if | more money than was really due, the Court 
the party, even in execution, had been pre- would give relief under the circumſtances.” 


vailed upon to acknowledge a judgment for 


JaRMAN againſt Woorrorox and Another, Aſſig- 
nees of Dovzy, a Bankrupt. 


{| OVER for goods, conſiſting of certain ſtock in trade, 
and ſome furniture, brought by the plaintiff, who was 


truſtee for the bankrupt's wife under her marriage ſettlement; 
by which deed made previous to ber marriage, after reciting 
*« that it was agreed between the parties that the wife's ſtock in 
* trade, book debts &c, ſhould be aſſigned to a truſtee in truſt 


for her ſeparate uſe and diſpoſal, and to the intent that ſhe 


* might carry on her trade at her own riſk and charges, and for 
* her own ſeparate and excluſive benefit; ſhe aſſigned to the 
« plaintiff all and fingular her ſtock in trade, and other ecta, 
« at, in, or about, and belonging to, the apartments then in her 
* occupation, being part of an houſe No. 78, in Velbecł Street, 
* and alſo the book, and other, debts then due and owing, and 
« thereafter to grow due to her in the courſe of her buſineſs (of 


{though fluQuating) are not liable to his debts. But whether the trade be carried on ſolely by the wife, 
or jointly with the huſband, is a queſtion of fact for the jury; and if they determine the latter, the ſtock in 
trade is liable to the debts of the huſband. But even in ſuch a caſe the furniture is not, though removed 
to the huſband's houſe. It is no objection to ſuch a ſettlement that there is no inventory of the goods in- 


cended „ thus ſettled. 


4% a milliner), 
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» a milliner), and all other Ser monies and effects- in hey 
* ſaid trade; in truſt for her ſeparate uſe Cc.“ There 
was no ſchedule of the goods annexed to the truſt deed, 
or referted to therein, but the furniture in queſtion and ſome 
other articles. were contained in. an inventory kept by the truſ- 
tee, For ſome time after the marriage the wife carried on her. 


trade in Welbeck Street ſeparately from her huſband, who was a 


linen-draper in Mary-/e-bone Street; but latterly all her effects 
were removed to his houſe, and ſhe carried. on her trade in a ſe- 


parate apartment there; It appeared that the huſband paid the: 
rent of the houſe, and had been at the expence of fitting up the- 


ſhop, but there was contradictory evidence with reſpe& to the. 
manner of the wife's carrying on her buſineſs, whether for her. 


own ſeparate uſe.or not, The jury found that it was not carried on 


ſeparately, and gave a verdict for the defendants as to the ſtock. 
in trade, but found a verdict for the plaintiff for the furniture. 


As to which latter, the defendants* counfel moved to ſet aſide 


the verdict and grant a new trial; on the ground that the truſt 

deed did not protect this property; and if it did, that the aſſig- 

nees were entitled to keep poſſeſſhon of it by virtue of the 21 
ac. 1. c. 19. 

Erſeine, Baldwin, and Shepberd, who were to have ſhewn- 
cauſe, were ſtopped by the Court. 

Mingay, Bower, and Manley, contra. It does not appear on- 
the face of the deed, under: which the plaintiff claims, that the- 
furniture was the object of the ſettlement, or intended to be 
protected by it. The profeſſed object of the deed. was to enable 
the wife to carry on her trade ſeparately from her huſband, and 


is ſo expreſſed to be in the reciting part. The only queſtion is 


whether the furniture can be included under the words “ other 
ect: ; but that ſeems much too general a deſcription, eſpecially 
in a caſe of this ſort: but even if the furniture could be in- 
cluded under theſe words, ſtill it was neceſſary in order to give 
validity to ſuch intention that the particulars of the furnituce 
ſhould have been deſcribed: in the deed, or referred to in a ſche- 
dule annexed, otherwiſe it would be opening a. great inlet to- 
fraud ; and every ſpecies of property, though-acquired after the 


marriage, and at the huſband's expence, might equally be pro- 


tected under ſuch general words. In Cadogan v. Kennett (a), 
where a ſimilar queſtion aroſe, Lord Mangſield laid ſtreſs on the 


(a) Comps 432, 
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circumſtance that the goods were ſcheduled, as being. a guard 
againſt fraud. So in Haſelinton v. Gill (a), where the trade was 
carried on by. the wife at a different place from the huſband, and 


/ 


(a) HaszLIx Ton and Another v. GILL 
and Another. Tr. 24 Geo. 3. B. R. 

Trover for eight cows and: one heifer. 
At the trial at the Guildba/l Sittings after 
Eafter term 1784, before Buller, J. the jury 
found a verdi& for the plaintiffs, ſubje& to 


tze opinion of this Court on the following 


caſe. 

By indenture tripartite dated the 1ith of 
Odbeber 1779, between John Rhodes of the 
one part, Anne Peach, widow, of the ſecond 
Part, and che plaintiffs of the thixd part, (te- 
citing that a marriage was intended between 
Rhodes and Anne Peach, and that part 
of. the perſonal eſtate of Aune Peach; conſiſt- 
ed of 34 caws and upwards, and that it was 
agreed between them that 32 cows and one 
bull, and ſuch other things as were therein 
after particularly mentioned, ſhould be aſ- 
ſigned by her to the plaintiffs upon the, 
truſts after mentioned concerning the ſame,) 


the ſaid Anne Peach in purſuance of the agree- 


ment and with the conſent of Rt, and 
in conſideration of 57, aſſigned to the plain- 
tiffs, their executors Cc, all ſuch perſonal 
eſtate of her the ſaid Aue Peach conſiſting 
of 32; cows, and the increaſe and produce 1 
ariſe therefrom, and two of her beſt horſes, - 
and one bull, (and other-goods therein 


mentioned,) upon the feveral truſts, . and 


ſubje& to the agreement after mentioned, 
(that is to ſay,) upon truſt that the plaintiffs 


ſhould permit Anne Peach, or ſuch perſon as 
ſhe ſhould by her laſt will in writing appoint, 


and in default of ſuch appointment, the ad- 


miniſtratots of the ſaid Anne Peach, to keep 
and enjoy and at her or their will zo {ell and 
diſpeſe of the ſaid cows and premiſes, and 
of all the increaſe and produce to ariſe and 


te produced from the ſame, for ber and || 
totally void as againſt creditors, for then 


there is no conſideration. But in the pre- 


their own proper uſe; and that Rhodes 
ſhould not intermeddle therewith ; neither 
ſhould the ſame or any part thereof be 
liable to his control, debts Sc. but be wholly 
in the power and diſpoſal of Arne Peach. 
The iodenture alſo contained a covenant 
by Rhodes, that the ſaid cows Sc. and the 
increaſe benefit and produce arifing from 
the ſame, ſhould at all times thereafter re- 


main and be to and for the ſeveral- uſes, 


where 


truſts, and purpoſes before expreſſed ; and 
that he would permit Aune Piach to carry 


on the trade and buſineſs of a cow-keeper, - 
| and milk-ſeller, according to her own will 
and pleaſure and at ſuch place or places as 


ſhe ſhould from time to time think proper, 


for her own ſale uſe and benefit. The mar- 


riage was ſolemnized after the execution of 
the ſettlement, The defendants, as ſheriff 


| of Middleſex, in July 1782, levied an exe- 
cution at the ſuit of Henry Mc*Cliefh, againſt 
| the goods of Jobi Rhodes, the huſband, and 


ſeized, and (after having notice given to 


them of the ſettlement,) ſold eight cows and 


one heiter, four of which were part of the 
cattle belonging to Anne Peach before her 
marriage, and mentioned in the deed of 
ſettlement, and the reſt of them bought with 


the money produced by the ſale of milk of 
the cows mentioned in the ſettlement, Anne 


' Rhodes is ſtill living. a 
This caſe was argued by Weed for the 


| plaintiffs, and Baldwin for the-defendants. 


Lord MansF1&LD, Ch. J. By the com- 
mon law the wife can have no property dur- 


ing the-coverture, but all ker eſtate is veſted 


in the- huſband. 


But courts. of equity, - 
have for ages paſt thought the rules of the 
common law too hard, and have thought 


it right to protect the property of the wife 


from the extravagance- of the huſband, in 


| caſes clear of fraud. This is done by the inter- 


| vention of truſtees ; .and thus far the wife is 
do all intents and purpoſes a ſingle woman. 
And wherever the truſt can be ſupported ig, 
equity, this Court will conſider the truſtee, 
entitled at law. Fraud infects every tranſ- 


action, but more eſpecially between ſuch 
near relations as man and wife. 


Therefore, 
it, is that, a conveyance after marriage is, 


ſent caſe there is no fraud: The conſidera- 
tion of the ſettlement is valuable, becauſe 
it was made before marriage, and the more 
ſo becauſe it was a ſettlement of the wife's 


| own property before marriage. If the ſettle. 


ment had been made after marriage, or the 


| huſband had carried on the trade in his own . 


name and contracted debts in it, that would - 
: have 
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where there could be no intermixture- in their reſpective pro- 1790. 
perty, Lord Mangſield ſaid that if any charge had been bronghge 
on the huſband in conſequence of the wife's trade, the caſe Jaauex, 
would have deſerved a different conſideration. adly, This caſe Wh, 5 

and Another... 


falls within the'miſchief intended to be remedied by the 21 Fac.. 
I. c. 19. by which, if a bankrupt is left in poſſeſſion of the goods 

of another, and has, the diſpoſition of them, by the owner's con- 

ſent, the aſſignees are entitled to retain them. Now here it ap- 

peared that the goods in queſtion, which at firſt were kept in 

another houſe than the huſband's, were afterwards removed: to 
his own houſe, and formed to all appearance part of the maſs of 
his own property, being then in his poſſeſſion: And this 
alſo differs it from the caſe. of Haſelintan v. Gill, where the goods 
remained in the ſeparate poſſeſſion of the wife, which was con- 
ſiſtent with the deed. 

Lord KxN Vo, Ch. J. How far it would have been wiſe 
to have determined originally that the actual poſſeſſion ſnould be 
conſidered as deciſive evidence of all property is a queſtion now 
too late to be diſcuſſed, Becauſe as far back as the year books« 
(a) a gradual: was limited to A. for life, and afterwards to 
B. In modern times the courts, proceeding upon the ſame prin-- 
ciple, have ſaid that perſonal property may be carved out in the 
ſame manner, and poſſeſſion given to one for life and then over. 
Now in this caſe, before the bankrupt's marriage a formal ſet- 
tlement was made of all the wife's property with the conſent of 


both parties. 


have varied the caſe. But here there is no- 
thing but the general queſtion, whether by 


any, means 2 man may before marriage put | 


his intended wife in a ſituation to carry on a 
ſeparate trade; there is no authority that 
he may not, In this caſo the cows would. | 


haye been of no uſe-to the wife, unleſs ſhe 


had the produce of them. Therefore 1 am 


of opinion that this is a truſt which might 
be ſupported in equity, and that the legal 
property in the. truſtees.is. good. 

W1LLEs, J. declared himſelf of the ſame 
opinion. 

AsHmursT, J. The poſſeſſion alone of 
the wife does not make this tranſaction 
fraudulent. 


tees as much intereſt in the produce as in 


It is true indeed that there was no enumeration of 


the original property: The wife was the 


agent or the truſtees in the new purchaſe. * 
BvLiLER, J. It has been. frequently de- 
termined that poſſeſſion alone is not evi- 
dence of fraud; the tranſaction muſt be ſhewn 
to be fraudulent from other circumſtances, 
I the poſſeſſion be inconſiſtent with the con- 
veyance, that is evidence of fraud. But 
here the poſſeſſion is conſiſtent with the deed; - 


by which the wife was to. uſe the cows and 
to make a, profit. of them. There is no 
other circumſtance to ſhew a fraud as to the 

firſt cows-: and as to the produce, it is the 


ſame as if the wife had paid the money over 


to the truſtees, and they had bought the 


For it was conſiſtent with the |, other cows ; for the acted as their agent. 


deed of ſettlement, ; and that gave the truſ- 


Per Curiam, Po/ea for the plaintiffs, 
The verdict was entered up for the value 


of all the cows-taken. 


(a) 37 Heu, G. 30. 
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the articles of which her property conſiſted; and though that 
circumſtance” was mentioned with many others by Lord Mans- 


Jannant field in Cadogan v. Kennet, it does not follow that he would' 


have been of a different opinion if that circumſtance had not 


and Another. exiſted in that caſe. And I do not ſee what difference it could 


make; for a ſchedule conveys: no information to the reſt of the 
world; if it were annexed to the ſettlement, it's exiſtence would 
only be known to the parties intereſted in it; and therefore ſuch' 
a tranſaction as this would be equally: open to fraud if there had 
been a ſchedule of this furniture as it is now. But the jury: 
have by their verdict negatived fraud; and to be ſure there was 
no ground even to impnte it'to the tranſaction. And at the 
trial the furniture claimed as the wife's property was fairly 
identified, Neither do I think that this caſe is affected by the 
21 Fac. 1.; the words of that ſtatute furniſh-an anſwer to the 
defendant's argument; for they are that if any perſon ſhall 

become bankrupt, and'at ſuch time ſhall by the conſent of the- 
true owner have in his poſſe ion, order, and diſpaſition, any goods 
whereof he ſhall be the reputed owner, and take upon him the- 
ſole alteration or diſpoſition, as owner &c. the commiſſioners may 


ſell Sc.“ 
ASHHURST, J. declared himſelf of the ſame opinion on both 


points. 


BuL LER, J. As it ſtrikes me at preſent, I think the verdict 


bears rather hard upon the wife reſpecting the ſtock in trade. 


For the weight of evidence is I think againſt the defendants 


upon that point, and there is no pretence to ſay that there was 


fraud in any part of the caſe. This motion has been made on 


two grounds; firſt, that there was no inventory, or any ſpecific 
account, of the furniture annexed to the deed, ſo as to identify 
the wife's property; and 2dly, that the defendants are entitled 
to theſe goods under the 21 Fac. 1. c. 19. With reſpect to the 


latter point, it is ſufficient to fay that the huſband had not the 


order and diſpo/ition of this property with the conſent of the real 
owner. The truſtee was the legal owner; and he gave no con- 
ſent for ſuch” purpoſe : and the wife's poſſeſſion in the manner 
proved at the trial is no evidence of fraud; for ſhe was the agent 
for the truſtee, The objection ariſing from the want of a ſche- 
dule annexed has no weight: if a ſchedule were neceſſary, here 


was an inventory which will ſufficiently anſwer the purpoſe. 


But I think it is unneceſſary, conſidering the nature of the pro- 


perty; it was not always to remain in the ſame ſtate ; the very 
4 object. 
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object of the ſettlement was that the wife ſhould ſell the goods 
and purchaſe others, in order to make a profit of them. In the 
caſe of Haſelinton v. Gill ſome of the goods taken in execution 
were not thoſe mentioned in the ſettlement, but ſtock bought 
by the wife with the profits of the ſale of the milk. That cafe 
is an authority for the preſent throughout. 
GRoce, J. agreed in both points. 
Rule diſcharged. 


CasTLE and Another gain BurnirT and Others. 


1 5 RES PAS s for ſeizing and taking a quantity of tobacco, 
with a cart and horſes, on the 28th Febrꝛary 1788, and 
diſpoſing of them to the uſe of the defendants. Plea, not guilty, 
The defendants were exciſe officers ; the ſeizure was made under 
the 23 Geo. 3. c. 70, on the 28th of February 1788 ; the no- 
tice of the action was ſerved on the defendants on the 28th of 
April ; and the writ was ſued out on the 8th of May. At the 
trial at the laſt Maidflone aſſizes before Gould, J. it was objected 
that the writ was ſued out a day too ſoon, as the zoth ſection of 
this ſtatute enacts that no writ ſhall be ſued out againſt any perſon 
acting in the execution of the ſtatute unti/ one calendar month 
next after notice in writing ſhall have been delivered to him &c; 
and it was alſo objected that the action was not commenced in 
due time, three lunar months having elapſed after the ſeizure 
(calendar months not being mentioned in the act ;) to which it 
was anſwered that ſome proceedings had been inſtituted in the 
Exchequer, which had occaſioned the delay, and that the three 
months ought to be computed from the time when thoſe pro- 
ceedings were finiſhed. The learned judge, being of opinion 
that there was weight i in the firſt objeQion, non-ſuited the plain- 
tiffs. 


Rous obtained a rule to ſhew cauſe why the non-ſuit ſhould. 


not be ſet aſide, and a new trial granted, on the ground that 
the day when the notice was ſerved muſt be taken to be incluſive; 
and he cited Clayton's caſe, 5 Rep. 1; C/born v. Rider, Cro. Fac, 
135; and R. v. Adderley, Dougl. 446. 


Steele now ſhewed cauſe. It was intended by this act of 


parliament that the excile officer ſhould have a complete month 


in which to tender amends to the plaintiff ; which he cannot 
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have if the day on which the notice is ſerved on him be in- 


cluded; for the notice may be ſerved ſo late in the evening that 


the officer can have no benefit from it on that day; and as there 
is no fraction of a day, ſuch late ſervice would exclude one of the 
days. If only one day's notice had been required, and the day 
on which it is ſerved were to be conſidered ineluſively, ac- 
cording to the caſe put above the officer would have no notice. 
Now whether the time of notice be one day or 28 days, the 
ſame rule muſt govern both ; and the words of this ſtatute are 
until one calendar month next after notice ;” excluding the 
day on which the notice is given, But | 

The Court ſaid that this caſe came expreſsly within the rule 
laid down in R. v. Adderley, and the caſes there mentioned, that 
where the computation is to be made from an ad done, the day 


when ſuch act was done was to be included. And they were of 


opinion that the non-ſuit ought to be ſet aſide, in order that 

the plaintiffs ſhould have an opportunity of going into their caſe; 

though they avoided hinting any opinion on the ſecond point. 
Rule abſolute, 


" SMITH againſi MULLER, 


HIS was a rule, calling on the defendant to ſhew cauſe 

why the poſtea ſhould not be delivered to the plaintiff, 

and why the Maſter ſhould not tax the plaintiff her coſts of the 
ſuit, and of this application, and why the plaintiff ſhould not 
have leave to ſue out execution for the ſame, and alſo for 
1/. 115. 6d. ; a verdi& having been taken for the plaintiff for 
70/1. ſubject to an award to be made between the parties. This 
action was brought for uſe and occupation, and for money paid 


Ge; the defendant pleaded the general iſſue, and paid money 


into Court, At the trial there was a reference of all matters in 
diſpute between the parties in the cauſe, and the coſts of the cauſe 
were to abide the event and determination of the award. The ar- 
bitrator awarded and found theſe ſpecial facts; that the plain- 
tiff ſued out her writ on the 14th November 1788,. returnable 
the 20th November, when ſpecial bail was put in; that the 
declaration was filed in Hilary term 1789, entitled as of that 
term, ſtating the defendant to be indebted to the plaintiff for 
uſe and occupation before the 1ſt January 1789, and upon other 

1 | counts; 
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counts; that 1/. 11s. 6d. became due at Chrifmas 1788 for a 
quarter's rent; that the defendant paid into Court all the rent 
due at Michaeimas 1788, and the plaintiff's other demands; 
that at Chriſimas 1788 he tendered the rent which became due 
at that time, which was refuſed; and that the ſum of 1/. 115. 
6d. was the whole ſum remaining due from the defendant to 
the plaintiff, after the payment of the money into Court. 
Mingay ſhewed cauſe; inſiſting that the declaration could not 
include the rent which became due ſubſequent to Michae/mas 
term. For though the declaration was filed in Hilary term, 
it ſhould have been filed as of Michae/mas term, when the writ 
was returnable. And if application had been made to the 
Court, they would have ordered the record to be amended ac- 
cordingly. The caſe of Fofter v. Bonner (a), where it was held 
that the plaintiff might recover for an injury done between the 


return of the writ and the filing of the bill, is only applicable 


to 4 caſe where the writ and declaration are both of the ſame 
term ; and confequently cannot extend to the preſent caſe, and 


include a demand which accrued ſubſequent to the time when 


the plaintiff ought to have filed her declaration. 

Bearcroft and Shepherd, in ſupport of the rule, contended that 
the plaintiff was entitled to have judgment and execution for the 
ſam of 11. 115. 6d., and of the coſts of the cauſe; inaſmuch as 
that ſum became due before the declaration was filed, though 
after the writ was ſued out; and therefore, if the cauſe had been 
tried, it might have been recovered by the verdict. This comes 
preciſely within the caſe of Feſler v. Bonner, Then it is ob- 
jected that the declaration ſhould have been filed as of Michaelmas 
term: but it is not neceſſary to deliver a declaration in the ſame 


term in which the writ is returnable. And indeed it would 
be highly inconvenient if it were neceſſaty; becauſe in ſuch a 


caſe as the preſent, where the declaration was actually filed in 
Hilary term, if the defendant had wiſhed to plead in abatement, 
and the declaration had been filed as of the M:chae/mas term pre- 
ceding, he would either have been ouſted of his plea in abate- 
ment, or he muſt have pleaded ſuch a plea after an imparlance, 
which is contrary to all practice: for the only inſtance in which 
a party can plead i in abatement in the next term is where the 
declaration is delivered in the vacation, and that is done under 
the rule of the Court in Mich. T. 5 Ann. The caſe of Stork 
v. Herbert (6) alſo ſhews that a declaration may be filed of a dif- 


(a) Cowp. 454. (5) 1 Wil. 242. 
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ferent term from that in which the writ is returnable, For if a 
writ be ſued out againſt two defendants, which is ſerved only on 
one before the return, and the other is ſerved with an alias in the 
next term, inaſmuch as the plaintiff cannot declare againſt both 
till they are both ſerved, either there muſt be two declarations, or 
the declaration againſt one muſt be filed of a different term from 
that in which the writ is returnable. Beſides the defendant is 
benefited. by this proceeding ; for the plaintiff might have de- 
livered a declaration by the bye for the rent due at Chrifimas 
1788. But even if the declaration muſt neceſſarily be filed as of 
the term when the writ is returnable, (till the plaintiff is en- 
titled to have this rule made abſolute; for as the reference is of 
all matters in difference between the parties, and is not confined 
to the ſubject matter of the action, the arbitrator ated right in 
including the whole demand in his award. In Malcolm v. Ful 
lar ton (a) ſuch a reference as the preſent was held to extend to 
croſs demands between the parties, though not pleaded by way 
of ſet-off. Then if the plaintiff be entitled to the 1/, 115. 64. 


under the award, ſhe is alſo entitled to the coſts of the ſuit, 
as by the very terms of the reference they were to abide the 


event of the award. 

The Court (after conſulting with the Maſter) were clearly of 
opinion that the declaration ſhould have been entitled of Mich- 
aelmas term; and that on application for that purpoſe they 
would have ordered it to be amended accordingly. The con- 
ſequence of which was that the defendant was not liable to the 
coſts. 5 

Bur IER, J. obſerved that notwithſtanding the difference be- 
tween a reference ** of all matters in diſpute between the parties 
in the cauſe”, and of all matters in diſpute in the cauſe be- 
tween the parties“, was now clearly and fully underſtood by the 
practicers of the Court, yet that the diſtinction was too refined 
for the general underſtanding of mankind ; and therefore he 
thought it would be better to amend the terms of the reference 
thus; to make the former a reference“ of all matters in dif- 
ference between the parties”, omitting the other words“ in the 
« caule;” and the latter a reference of **all matters in difference 
in the cauſe”, omitting ©* between the parties“. With reſpeR to 
this particular caſe, it is the clear and undoubted practice of the 
Court that the declaration ſhould have been delivered as of the term 


U 


(a) Ante, 2 ad. 645. | 


when 
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when the writ was returnable. According to the ancient prac- 
tice the declaration was actually delivered in the ſame term; it 
was only in eaſe of the plaintiff that the time of actual delivery 
was enlarged; but ſtill it muſt be conſidered as delivered aunc pro 
tunc. As to the practice of declaring by the bye; that goes on 
a different ground: a declaration by the bye is not on the ori- 
ginal writ ; but the party being in Court in one action a plaintiff 
may declare againſt him in another within two terms. Neither 
does any difficulty ariſe from the practice of pleading in abate- 
ment; for under ſuch circumſtances as the preſent the defen- 
dant might have entered a ſpecial imparlance, if neceſſary, or he 
might have filed the plea in abatement as of the Mzichaelmas 
term. Then as to the laſt caſe put at the bar of the action 
againſt two defendants; ſuch a caſe cannot exiſt on one writ, 
For if both defendants are ſerved before the return of the writ, 
and one of them do not appear in the ſame term, he mult plead 
as of the term when he ought to have appeared ; and if he be not 
ſerved before the return of the writ, the plaintiff muſt ſue out 


another writ. 
Rule diſcharged. 


M1i:nzz and Others againſt Mitnes and Others. 


"YJ HIS was an action of treſpaſs for ſeizing, taking, and 

diſtraining a boat, with the tackel, belonging to the 
plaintiffs, and converting the ſame to the uſe of the defendants ; 
To which there was a plea in bar that Mary Murgatroyd, one of 
the plaintiffs, at the time of exhibiting the plaintiffs' bill was 
covert with one R. Medd, then and yet her huſband, and now 
living. To this plea there was a general demurrer. 

Wood, in ſupport of the plea, contended that though the de- 
fendants might have pleaded the coverture in abatement, it 
might alſo be pleaded in bar. All the perſonal property which 
the wife had before marriage was veſted in the huſband at the 
commencement of this action; to recover any part of which he 
alone might have ſued, though he might alſo have joined his wife 
with him. The marriage operates as a gift of all the wife's own 
chattels; Dame Audley's caſe, Moore 25; though thoſe, which ſhe 
has in autre droit, as adminiſtratrix, do not belong to the huſband, 
Bro. Abr. Property” pl. 22.; Thomſon and Kitchin, 11 Mod. 
177. If this had been @ cheſe in action, it would have been fo 
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far different that the wiſe muſt have been joined with the huſ- 
band; becauſe it would not be veſted in the buſband till aQu- 
ally recovered; and if the huſband died before it was reduced 
into his poſſeffion, it would ſurvive to the wife, and would not 
go to his repreſentatives. But this is not @ choſe in action; and 
the huſband may give a releaſe to the action; and that, which 
the huſband alone may releaſe, may be recovered by him alone. 
3 Bulft. 164. In Power v. Marſhall (a), where the huſband 
and wife brought trover, and the trover was before, and 


the converſion after, marriage; a motion was made to arreſt the 


judgment, becauſe the action ſhould have been brought by the 
huſband alone; and Hyde Ch. J. and Keeling, J. were of that opi- 
nion: It is true that the Court were divided upon this point; and 
in a ſubſequent caſe of Blactborn v. Greaves (õ), where the ſame 
queſtion aroſe, the Court held that the huſband might ſue with oc 
without his wife at his election. But both thoſe (caſes ſhew that 
the huſband muſt be joined, In all the cafes, where it has been 
doubted whether the wife ſhould have been made a party or not, 
the queſtion has ariſen either in arreſt of judgment, or on a writ 
of error: but it never was contended in any of them that it was 
a matter which muſt be pleaded in abatement; for that argu- 
ment, if it could have prevailed, would have given a ſhort 
anſwer to all thoſe caſes. Whenever the objection occurs that 
another defendant ought to have been ſued, it muſt be pleaded in 
abatement; but it is not neceſſary to plead in abatement, that 
another plaintyf ought to have joined in ſuing, becauſe that ob- 
jection goes to the right of action in the perſon then ſuing. The 
difference between pleas in abatement and pleas in bar is well 
taken in 2 Ld. Raym. 1207. where it is ſaid that a matter plead- 
ed in bar deſtroys all right of action in the plaintiff ; whereas, in 
a plea in abatement, the defendant ought always to give the 
plaintiff a better writ. Now though in this caſe the huſband 
might have joined his wife if he had pleaſed, yet it appears from 
the caſes cited that he was not compelled ſo to do, therefore 
the defendant could not give a better writ, If this action had 
been commenced before the marriage, it would have been pro- 
perly brought by the feme alone; but it ſeems abſurd to ſay 
that ſhe alone may bring it after the coverture, when the huſ- 
band who is no party to the record may releaſe it. There is 
alſo another reaſon why this action cannot be ſupported, be- 


(a) 1 Sid. 172. (6) 2 Lev. 107, 
cauſe 
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cauſe the wife ſues by attorney: but a feme covert cannot ap- 
point an attorney. 2 Saund. 213.; ſuch au authority is abſo- 
lutely void, and it would be error on the record z ſo that if the 
defendant were to ſucceed in the action, in which caſe he would 
be entitled to a judgment for the coſts, that judgment might be 
reverſed on error. It is alſo error if an infant appear by at- 
torney. Greek v Mew. Caſ. Temp. Holt. 360. In King v. 
Jones (a), where a writof error was brought on the ground of 
the coverture of the defendant after the ation was brought, the 
Court affirmed the judgment ; but they ſaid that it would have 
been otherwiſe, had the defendant been a feme covert at the time 
of ſuing out the writ. If then this would be error on the re- 
cord, it may be pleaded in bar; and this being a joint action, 
the objection applies to all the parties. 

Cbambre, in ſupport of the demurrer, inſiſted that the 
caſes cited had no application to the preſent, as they only tended 
to ſhew that which cannot be diſputed, namely, that all the 
chattels which a wife has in poſſeſſion at the time of the marriage 
veſt in the huſband. It may alſo be admitted that in ſtrict pro- 
priety the huſband onght to have been joined in this action; 
but the only method by which the defendant could have taken 
advantage of the defect was by a plea in abatement; becauſe the 
objection ariſing from his not having been joined goes not to the 
cauſe of action, but merely to the diſability of the party ſuing; and 
no inſtance has been ſhewn of ſuch an objection having ever 
been pleaded in bar. This is not like the caſe in 1 Sid. 172 ; 
which was an action of trover, where the converſion, which 
was the giſt of the action, was after the coverture: but this is 
treſpaſs, which is alleged to have been committed at a time 
previous to the marriage, when the property was undoubtedly 
veſted in the wife alone. Trover too is an action founded in 
property, which is not deveſted though the poſſeſſion be loſt. 
But if the converſion were ſtated to be before marriage, the huſ- 
band could not ſue without his wife. According to the de- 
fendant's argument the huſband might have brought this action 
without joining his wife, which certainly is not ſo, becauſe he 
could not have alleged it to be a taking and converting of 4:s 
property at a time when it was confeſſedly veſted in the wife 
alone. The ſubject matter then of this action, being da- 
mages for the injury done to the wife's property when ſole, was 


(a) 2 Lord Raym. 1525. 
3 merely 
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merely a choſe in action, to recover which all the authorities 
prove that the huſband muſt join his wife; and if the wife ſue 
alone, advantage can only be taken by plea in abatement. In 
Lutw. 1641, where ſeveral precedents are referred to as to 
the manner in which coverture ſhould be pleaded, the Reporter 
takes notice that in one of them it was pleaded in bar, but im- 


mediately ſubjoins that that could not be done, for it was but 


matter in abatement, as was adjudged in Bartilot and Burton's 
caſe, 1 Lutw. 22. & 24. As to the argument that was drawn 
from King v. Jones, cited from Ld. Raym., which is allo re- 
ported in 2 Stra. 811, to ſhew that this was error upon the re- 
cord, for which the huſband might come. in and reverſe the 
judgment, in caſe the plaintiffs ſhould fail, and there ſhoald be 
judgment for the defendant for coſts; from whence it was in- 
ferred that the matter was pleadable in bar; that confequence 
by no means follows; for there are many things which may be 
error and yet are not pleadable in bar, as mere irregularities. And 
indeed the appointment of an attorney by a feme covert is not 
a ground of error. But it does not follow that, becauſe the hui- 
band may come in and reverſe the judgment for error, the mat- 
ter is pleadable in bar; and unleſs he does fo, the judgment will 
ſtand: good, for the wife alone certainly cannot bring error. Bro. 
Abr. Tit. Error, pl. 173. and Tit. Joinder in Action, pl. 88; in 

which is cited 18 Ed. 4. 4. | 
Mood, in reply. There is no caſe to ſhew that the wife's 
chattels, though not in actual poſſeſſion, are not veſted in the 
huſband on her marriage. But the caſe in 1 Sd. 172. proves 
that the huſband alone may bring trover to recover her goods, 
where the trover was ſlated before marriage. So in this caſe 
the huſtand alone may maintain treſpaſs, for the ſeizing and 
diſtraining were before the marriage; they gave a cauſe of action, 
and the converſion which happened after the marriage was only 
matter of aggravation, If this had been an action to recover 
the veſſel itſelf, the huſband alone might have maintained it; 
the caſe in 33 Ed. 3., cited in 1 Sid. 172., ſhews that the huſ- 
band alone might have brought replevin: then this action, 
which has for its object the recovery of a ſatisfaction for the in- 
jury done to the veſſel, may be equal ly ſupported ; for this can- 
not be conſidered to be @ choſe in action. Then it is objected 
that this plea goes merely to the diſability of the perſon ſuing, 
and therefore ſhould have been pleaded in abatement : but as it 
appears from the caſes cited that it was in the huſband's election 
| to 
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to bring the action alone, the plea is a bar to the action, inaſ- 
much as thole-caſes ſhew that one of the plaintiffs has no right 
of action. 
The Court took time to conſider of this queſtion; and on 2 
ſubſequent day their, judgment was given by 
Lord KEN VON, Ch. J. We have looked into the caſes which 
were cited; and though there is no ptreciſe precedent in point, 
we are of opinion, on a review of all the authorities, that this 
plea in bar cannot be ſupported. It is extremely clear on the 
one hand that the marriage gives to the huſband all the perſonal 
eſtate which the wife has in poſſeſſion: It is alſo clear on the 
other hand that where @ choſe in action of the wife is to be re- 
duced into poſſeſſion, and it is neceſſary to bring an action for 
that purpoſe, it muſt be brought in the names of both the huſ- 
band and wife. And it was abſolutely neceſſary that the wife 
ſhould be a party to the preſent action. The defendant by his 
plea imputes to one of the plaintiffs a perſonal defect: Now in 
general we find -that perſonal diſabilities muſt be pleaded in 
abatement. It is laid down as a general poſition in Com. Dig. (a), 
thatcoverture in a woman when either plaintiff or defendant muſt 
be pleaded-in abatement: And though no authority is referred 
to in ſupport of it, yet the opinion alone of ſo able a lawyer is 
of great authority. It is true that there is a precedent in the 
old: entries (8), where the coverture of the plaintiff is pleaded 
in bar: but that is reprobated in 2 Lutw. 1641., where it is 
ſaid that all the other precedents are of pleas in abatement. My 
brother Buller has alſo met with a caſe in the Year Books 39 E. 
3. 32. 6. which ſhews that this matter ſhould have been plead- 
ed in abatement. As tothe caſe cited from 1 Sid. 172. it is true 
that two of the Judges gave the opinion which was ſtated by 
the defendant's counſel: but the other two Judges, namely, 
Twiſden, and Wyndham, names of great authority, were of a dif- 
ferent opinion, and held that the hufband and wife ought to 
have joined in that ation. We are therefore of opinion on the 
authority of the caſe in the Year Books, as well as on that of 
Lord Ch. B. Comyns, and on the reaſon of the thing, that the 
coverture ſhould have been pleaded in abatement. There is in- 
deed the inconvenience, which was ſtated at the bar, that the 
Huſband may bring error if he pleaſe: but that does not conclude 
this-queſtion, With reſpe& to the inconvenience of the ſhort- 


(a) Cen. Tit, © Pleader. 2 A. 1. (6) Yet. Intr. 74. a. 
Vor. III. 7 2 neſs 
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neſs of time which the defendant has to plead in abatement; 
where ſuch a plea is not merely dilatory but goes to the merits of 
the .cauſe, the Court will allow him a longer time (a) than the 
four days to offer ſuch a plea, leſt the juſtice of the cauſe thould | 
be precluded, in the ſame manner that they will permit a tender 
after a ſpecial impatlance. 

| Judgment for the plaintiffs, 
the wife, and not to bring .a writ of error 
in his own name, the Court would hold that 
to be a ſafficient anſwer to an application 


for leave to plead in abatement after the 
four days were expired, MI 


(a) Perhaps this would be done only for 
the purpoſe of preventing the huſband bring- 
ing error in caſe there ſhould be judgment | 
againſt the wife ; and therefore probably, 
if the huſband were to undertake to pay the 
coſts in caſe there ſhould be judgment againit | 
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RADFORD gui tam against M. InTos k. 


T * 18 was an action on the ſtatute 27 Geo. 3. c. 26. The 


firſt count in the declaration ſtated that after the firſt of 
Auguſt 1785, mentioned in a certain act Ec. made in the 25th 
year of the preſent reign, entitled © An act &c. (25 Geo. 3. c. 
51.) and alſo after the iſt of Auguſt 1787, and within fix calen- 
dar months before the commencement of this ſuit, to wit, on 
the 18th of November 1789, at Drifield in the county of York, 
the defendant, then and there being a perſon letting horſes to 
hire for the purpoſe of travelling poſt by the mile, and from 
ſtage to ſtage, and being duly licenſed according to the form of 
the ſtatute in ſuch caſe made and provided, to wit, at Ec. did 
let divers, to wit, two horſes to hire by the mile or ſtage, to be 


| uſed in travelling poſt in Great Britain, that is to ſay, from 


Dr:field io Bridlington-Zuay in the county aforeſaid, the ſame 
being a great diſtance, and then aſcertained, to wit, 15 miles; 
and did upon ſuch letting to hire then and there receive to and 
far the uſe of the plaintiff, who ſues as aforeſaid, (tbe ſaid plain- 
tiff being then and there the farmer or renter of rates and duties in 
that reſpect granted by the firſt mentioned act of parliament,) ac- 
cording to the form of the ſtatute in ſuch caſe made and pro- 
vided, of and from the perſon hiring the ſaid horſes a large 
ſum of money, to wit, 14. 1. per mile, for each of the ſaid 
horſes, for each mile the ſaid horſes were hired to go, to wit, 


the letting and nct accounting for divers, to wit, eight horſes, proof that the defendant let, and did not 


account for, fue, will ſupport the declaration. 


The ſtatute requires that the account ſhall contain the 


number of hurſes and miles, and the names of the drivers, but no penalty is inflicted for not inſerting the 
amount of the duties received by the poit-maſter ; therefore if the declaration only charge that rhe de- 
fendan! ma ie falſe accounts (to wit,) by not inſerting the amount of the duties received, judgment may be ar- 
retied after verdict for the plaintiff, 


15 miles, 
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15 miles, amounting in the whole to a large ſum of money, to 
wit, the ſum of 3s. 9d. yet the defendant not regarding the 
ſtatutes Cc. after he had received the ſaid ſum of money as and 
for the rates and duties as aforeſaid, to wit, on Cc. at Ce. was 
guilty of making falſe accounts in reſpet to the ſaid rates and 
duties, that is to ſay, in that be did not at any time in the weekly 
account kept by him for that week, wherein he ſo received the 
ſaid money as laſt aforeſaid, under and by virtue of the ſtatute 
in ſuch caſe made and provided, account for the ſaid ſum of money 
fo received by bim as laft aforeſaid, but wholly neglected and 
omitted fo to da, and after the receipt of the ſame, to wit, on 
Se. at Cc. attended, delivered in, and paſſed, his ſaid account, 
wherein the ſaid ſum of money cught to have been inſerted as 
aforeſaid, in purſuance of the ſaid ſtatutes in that caſe made and 
provided, the ſaid ſum of money not being accounted for there- 
in; and the defendant did not at any time account for the ſame ; 
with intent to defraud the plaintiff, who ſues as aforefaid, of the 
ſaid rate or duty impoſed by the ſaid firſt mentioned act, and by 
him the defendant received as laſt aforeſaid, contrary to the form 
of the ſtatute &c. whereby &c. 

The fifth count was nearly fimilar to the firſt ; except that it 
ſtated that the defendant had let divers, to wit, eight horſes &c, 
At the trial at the laſt aſſizes at ork, before Buller, J. a 
licenſe to let poſt-horſes was produced in evidence, granted by 
the plaintiff to the defendant ; but it did not appear on the in- 
ſtrument whether this licenſe was granted by the plaintiff in the 
character of co/leFor of the duties, or of farmer general. But at 
the bottom of it was a memorandum, ſignifying that application 
muſt be made to the farmer general of the duties to renew this 
' licenſe annually ; and on this piece of paper ſeveral entries were 
made by the defendant. It was alſo proved that the defendant 
bad on ſeveral occafions accounted with the plaintiff for the 
duties collected under this act, but had omitted in this inſtance 
the ſums ſtated in the firſt and fifth counts, though inſtead of 
having let eight horſes, as alleged in the fifth count, he had only 
let five. No grant of the duties to the plaintiff was produced 
either from the Lords of the Treaſury, or from the commiſſion- 
ors of the ſtamp-office as duly authorized by them, (vid. 27 Geo. 
3. c. 26. /. 1. (a)] but the plaintiff relied on an appointment by 


| (a) Which enaQts that it ſhall be lawful | Cc. thereunto duly authorized for that pur- 
for the Lord High Treaſurer, or the com- | poſe under the hand and ſeal of the Lord 
miſſioners of the Treaſury, either by them- | High Treaſurer, or under the handy and 
ſelves, or by his majeſty's commiſſioners for | ſeals of the Commiſſioners of the Treaſury, 
managing the duties on ſtamped vellum, to let to farm the duties &c. 
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*TASES IN EASTER TERM 
the commiſſioners of the ſtamp duties, who had only a genera? 
commiſſion under the great ſeal, granted to them before the 
paſſing of this act of parliament, It was firſt objected on the 
part of the defendant that the plaintiff who ſued as farmer gene- 
ral had not proved himſelf to be ſo, becauſe a legal appointment 
could only be made either by the lords of the treaſury, or by 
the commiſſioners of the ſtamp duties duly and ſpecially em- 
powered by them; and, 2dly, that the evidence en the fifth 
count did not correſpond with the declaration; for-it was ſtated 
that the defendant had let to hire gt horſes, whereas the plain- 
tiff only proved a letting of fve; and this being a contract of 
hire, it ought to have been ſet out correctly. A verdict was 
taken. for the plaintiff for two penalties, on the firſt and fifth 
counts; with liberty to the defendant to move to enter a non- 
ſuit, if the firſt objection were well founded; or to enter a ver- 
dict for the defendant on the fifth count, if he were r3gat on the 
ſecond objection. 
A rule for that purpoſe having been obtained, 
Law, .Cockell Setjt. Wood, Lowndes, and Wigley, now ſhow 


ed cauſe; .contending-that, as the defendant had taken a licenſe 


from the plaintiff and accounted with him as farmer=-general, 
he was eſtopped to diſpute the title of the perſon under whom 
he claimed; -in-the-ſame manner as a leſſee is precluded from 
diſputing the title of his leſſor. And however diſputable it may 
be whether or not the defendant acknowledged the plaintiff to 
be the farmer-general by taking the licenſe from him, all doubt 
is removed by the circumſtance of the defendant's. having ac- 
counted with the plaintiff for the collection of the duties, and 
Having made ſeveral entries onthe very paper on which it appeared 
that the plaintiff had acted as farmer-general.. And as to the 
ſecond objection.; it was immaterial whether the defendant let 
to hire eight or only e horſes, ſince the offence is the receipt 
of the duty and not accounting for it. The offence therefore 
was complete by letting five-horſes, and not accounting for the 
duty. This was not an action on the contract of letting to hire, 
but the offence is collateral to the contract. Beſides, the num- 
ber of horſes is ſtated under a videlicet. 

Chambre in ſupport of the rule. It ſeems now to be admitted 
that the plaintiff did not prove a regular appointment; and 
therefore the defendant is entitled to have a nonſuit entered; 
for it is a material allegation in the declaration that the plaintiff 
was the farmer of theſe duties. If this had been an action to re- 

cover 
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cover the amount of the duties, the argument reſpecting eſtop- 
pels would have applied; but that doctrine cannot be extended 
to a penal action, where it is neceſſary to prove every allegation 
to entitle the plaintiff to recover. With reſpect to the other ob- 
jection; though it be an offence to let five horſes to hire with- 
out accounting for the duty, as well as to let eight, yet the defen- 
dant ought to have had notice on the record of the ſpecific charge 
againſt him, in order that he might have been prepared at the trial 
to anſwer it: but in this caſe the charge laid is different from that 
which was proved, and therefore the proof was a ſurpriſe on 
the defendant. And if the number of horſes be material, it's 
being laid under a videlicet will not vary the queſtion, 

Lord Kenyon, Ch. J. In penal actions on the 2& 3 Ed. 6. 
c. 13. J 2., which enables the owners of tithes to recover 
double the value, in cafe they are withdrawn, it has always been 
held ſufficient proof againſt the defendant that the party ſuing is 
in the act of receiving the tithes from him. So in this caſe, the 
defendant has admitted that the plaintiff ſtood in the relation of 
farmer-general of the duties by accounting with him as ſuch. 

BuLLER, J. It appears that the defendant has treated with 
the plaintiff in the character of farmer-general, Then this 
comes Within the claſs of caſes mentioned by my Lord, and 
other inſtances of actions for non- reſidence where it is ſufficient 
to prove the defendant in poſſeſſion of the church, without 
proving preſentation, inſtitution, and induction; as was held 
in Bevan qui tam v. Williams (a). | 

The Court diſcharged this rule. 


(a) Bevan qui tam v. WilLians, E. 
16 Geo. 3. B. R. 


plete incumbent, he muſt prove admiſſion, 
inſtitution, and induction. Sid. 220. If 
he claim as incumbent, he muſt prove him- 
ſelf a complete incumbent; ſo in a penal 
action againſt him as incumbent, the plain- 
tiff muſt prove him completely ſo. 

Ld. Maxsrizro, Ch. J. Nothing can 
raiſe any difficulty in this caſe but a num- 
ber of preciſe authorities. All evidence 1s 
according to the matter to which it is appli- 
ed, and the perſon againſt whom it is uſed. 
Againk a third perſon there might be ſome 
A rule having been obtained to ſhew | reafon for the objeRion ; but as againſt the 


This was an action for non reſidence; and 
the ſingle queſtion was, whether the plaintiff 
in order to maintain this ation muſt prove 
admiſſion, inſtitution, and induction. The 
plaintiff did prove ſeveral acts done by the 
defendant as parſon of the pariſh, ſuch as 
receiving the tithes, ſerving the church, and 
acting in other reſpects as parſon. But the 


plaintiff was non-ſuited. 


cauſe why the non-ſuit ſhould not be ſet 
aſide, 


Wallace, now ſhewed cauſe. The decla- 
ration charges the defendant as the incum- 
bent of the place; and to prove him a com- 


Vol. III. 


man himſe'f, his own letters, receiving 


tithes, and cutting timber on the glebe, 


are deciſive. 
Rule abſolute for ſetting afide the non- 
ſuit, and for granting a new trial. 
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A motion was then made to arreſt the judgment; and it was 
objected, 1ſt, that the offence was charged to have been com- 
mitted with an intent to defraud the Jarmer general, whereas it 
ſhould have been laid with intent to defraud e majeſty ; and 
2dly, that no offence within the act of parliament was lated in 
the declaration, becauſe the defendant is charged with having 
made falſe accounts, in not inſerting in the account the ſums of 
money received by bim; whereas the act of parliament only re- 
quires that the account ſhall contain the number of horſes, and 
of miles, and the names of the drivers. 

In anſwer to the firſt, it was ſaid (a) that the ſtat. a7 Geo, 3. 
c. 26. /. 10. (by which theſe duties are let to farm) incorporates 
all the clauſes of the 25 Geo. 3. by which the offence was 
created: one particular offence is re- enacted ſpecifically by the 
th ſection, where it is deſcribed as an offence done with intent to 
defraud the farmer general, and the 10th ſection virtually in- 
cludes all the reſt. Or, if there be any doubt on this part, it 
may be anſwered that the words ** with intent to defraud &c.” 
are merely ſurpluſage, and may be rejected. For it is made a 
ſubſtantive offence to deliver in falſe accounts, without regard- 
ing the intention to defraud, As to the ſecond objection; there 
is a ſchedule annexed to and made part of the twelfth ſection of 
the 25 Geo. 3. c. 51. which is directed to be uſed as the mode 
of paſſing the accounts; and that contains a column for tbe 
amount of the duty, as well as other columns for the number 
of horſes and miles. And the 28th ſection directs that the inn- 
keepers &c. ſhall at certain times deliver in tbe accounts therein- 
before directed, and the money due thereon. Beſides by the zoth 
ſection the making of falſe accounts is an offence in itſelf ; and 
there is an allegation in the former part of the counts that the 
defendant did make falſe accounts. 

The Court ſeemed to be of opinion that the firſt objection 
was ill founded; but ſaid that the judgment muſt be arreſted 
on the ſecond, They obſerved that the ſtatute 25 Geo. 3. only 
requires the poſtmaſters &c. in making up their accounts to 
inſert therein the number of horſes let, and the number of miles, 
&c. but does not require the amount of the duties received to be 
ſpecified. There is indeed a ſchedule mentioned in the twelfth 
ſeQion, but no penalty is given by that clauſe; and the ſubſequent 
ſeQion, which creates the penalty, does not require that the ſums 
received ſhould be inſerted in the account, but only the mate- 


(=) On a ſubſequent day, Sat:rday, May 1 5th. 


rials 
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rials which furniſh the amount of the ſums. It may be true 
therefore that the defendant has neglected to do that which 
is imputed to him, and yet have complied with all the requiſites 
of the act. Whether or not it would have been ſufficient to ſtate 
generally that the defendant had been guilty of delivering in a 
falſe account, without ſpecifying in what particular inſtance it 
was ſo, the Court declined giving any opinion, though they 
ſeemed to doubt whether ſuch a general allegation would be 
ſufficient even after verdict: but they ſaid that the plaintiff in 
this caſe, after having alleged generally that the defendant had 
been guilty of making falſe accounts, proceeded to ſtate in what 
the falſity of the account conſiſted ; and, as that particular 
charge did not conſtitute any offence within the act of parliament, 
the plaintiff could not avail himſelf of the general allegation, 
even if it were ſufficiently deſcriptive of an offence. 


Per Curiam, Rule abſolute. 


RaDproRD ui tam againſt Br1iGes. 


HIS was an action ſimilar to the laſt; at the trial of 
which it was objected that it was not proved that the 
defendant was licenſed, beceulc the licenſe itſelf was not pro- 
duced ; on which the plaintiff was nonſuited. But, on a motion 
to ſet aſide that non-ſuit, | 

BurrR, J. now faid that he was convinced that there was 
no weight in the objection; that it was not neceſſary to prove 
a licenſe having been granted in fact, for that other evidence 
would be ſufficient againſt the defendant, as that he had writ- 
ten up over his door“ licenſed to Jet poſt horſes.” But there 
was the ſame objection to this declaration as to the laſt, 


The Kix againſt Jauks Haicn and Another. 


HE defendants (the churchwarden and overſcer of Shelf 
| in the Weſt Riding of York) were indicted for diſobeying 
an order of a juſtice, for the payment of a weekly ſum to Mary 
Gray for the maintenance of her baſtard child. 
At the trial before Buller, J. at the laſt York aſſizes it appear- 
ed that the mother applied for relief for her child only ; and 
the queſtion was whether the defendants were bound to obey 
the order, as the mother of the child refuſed to go into the work- 
houſe 
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When relief 
is granted to 
a poor per- 
ſon, only 
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houſe (a). A verdict was taken for the proſecutor, ſubject how- 
ever to be ſet aſide, and to have a verdict of acquittal entered, in 
caſe the Court ſhould be of opinion that under theſe circum- 
ſtances the defendants were not bound to obey the order, 

Mood, and J. P. Heywood, for the proſecutor, relied on the 
opinions of Wiles J. and Buller, J. in R. v. North Shields (6) 
as deciſive. 

Chambre, and Wickham, for the defendants, mentioned the 
caſe of R. v. Carliſle (cited in Dougl. 317. and ſtated more at 
large in 3 Burn. 617. 15th edition) where all the judges were 
of opinion that the mother's refuſal to go into the work-houſe 


_ juſtified the pariſh-officers in refuſing payment of the ſum or- 


dered. And even if this queſtion had not been determined, 
the inconveniences attending a contrary decifion ought to be 
conſidered ; for in ſuch a caſe the parents themſelves would be 


idle, while the children were maintained at the expence of the 
- pariſh. It was the object of the Legiſlature throughout the whole 


ſyſtem of the poor laws to give authority to the pariſh officers 


cover the whole of a family, when any of them are unable to 


ſupport themſelves; and under the words“ poor perſons” are 


comprehended all the conſtituent and dependent parts of the 


family. For when relief is adminiſtered to a child it is in effect 
given to the parent. In R. v. St. Mary Weſtport (c), where 
a queſtion aroſe whether the whole of a certificated family 
might be removed when one of them aſked relief, Lord Kenyon 
ſaid that the word“ family” was explained in another clauſe of 
the ſame act d to comprehend ** the wife and children of ſuch 


erſon cohabiting in the ſame houſe.” 
Lord Kenyon, Ch. J. The only queſtion is, for whom was 


the relief aſked? For ſuch perſon only is, according to the 
terms of this act of parliament, to be ſent to the work-houſe. 
It is ſtated that the child only wanted relief; the application 
was indeed made hy the mother, but it was not on her own 
account, but for her child only who was of too tender an age to 
apply herſelf. This is therefore very diſtinguiſhable from the 
caſe of R. v. Carliſle, where the relief was aſked both for the 


(a) The ſtat. 9 Geo. 1. c. 7. J. 4. enafts | to receive collection are regiſtered, and ſhall 
that in caſe any poor perſon in any pariſh | not be entitled to aſk or receive collection 
where ſuch houſe ſhall be ſo purchaſed ſhall | or relief from the church-wardens and over- 


| refuſe to be lodged, kept, or maintained, | feers c.“ 
in ſuch houſe, ſuch poor perſon or perſons | (6) Cal. 68. 


ſo refuſing ſhall be put out of the book (c) Hate 48. 


3 parent 
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parent and the child. It would be extremely hard, and con- 
trary to the ſpirit and words of this a& of parliament, if, when 
all the children of a family (except one) were capable of ſup- 
porting themſelves, and that one were unable either from the 
want of reaſon or of the uſe of it's limbs to maintain itſelf, and 
were under the neceſſity of receiving relief, the whole family 
were to be ſent to the work-houſe. Such a law would not only 
be repugnant to all ideas of mercy and humanity, but would 
alſo be prejudicial to the intereſt of the pariſh, who would in 
ſome meaſure be deprived of the benefit of the labour of ſuch of 


the family as were able to work: for they could earn much 


more out of the work-houſe than in it. | 
Per Curiam, Judgment for the proſecutor. 


Cross againſ} SALTER, 


HIS was an action upon the caſe brought by the plaintiff, 

who was poſſeſſed of a meſſuage called Rowrigdge in the 
pariſh of Halberton, by virtue whereof he claimed a pew in the 
pariſh church, as appertaining to the ſaid meſſuage, and complain- 
ed that the defendant interrupted him in the enjoyment of it. 
Plea the general iſſue. At the trial of the cauſe before Hotham, 
Baron, at the laſt Exeter aſſizes, the plaintiff called witneſſes who 
proved that he, and thoſe whoſe eſtate he claimed, had fat in 
the pew between 50 and 60 years paſt, from the time that it 
was firſt built for one Richard Croſs ; and that before that time 


there were long benches on the ſpot, on which the fingers uſed- 
to ſit. He alſo produced a ſentence in the Conſiſtorial Court of 


Exeter, dated January 26th 1787; and alſo the proceedings 
upon appeal to the Court of Arches, and the ſentence thereon 
in the ſame year; and the final ſentence of the Court of Dele- 
gates (a). The libel in the Conſiſtotial Court was exhibited by 
the preſent plaintiff againſt the defendant and his wife ; wherein 
the proponent alleged that Richard Crofs of \Halberton, from 
whom he claimed, had about the year 1736 built at his own ex- 
pence the pew in queſtion, in right of @ certain meſſuage called 
Rowridge, ſituate in Halberton, and had peaceably enjoyed the 
ſame, and repaired it at his own expence; and he complainedagainſt 
Salter's diſturbance of his intereſt, right, and property therein 
ſeveral times during the year 1785 : that Court ſentenced ** That 


(a) Copies of all theſe proceedings were annexed to and made part of the judge's report. 
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&« J. Croſs (the plaintiff,) had fully proved the purpoſe of his 
* ſaid libel Sc, and that nothing effectual on the part of the 
„ defendants had been alleged or proved to the contrary &c, 
* wherefore it was decreed that the pew in queſtion did belong to 
« the ſaid plaintiff, as owner of a certain meſſuage called Rowriige 
* in the ſaid pariſh of Halberton; that the defendant and his 
wife had intruded themſelves into it, and thereby diſturbed 
the plaintiff's right; and it admoniſhed the defendants to quit 
the ſame, and not to diſturb the plaintiff in his right of fit- 
„ ting in the faid pew; it alſo condemned the defendants in 
„ coſts.” Upon an appeal to the Court of Arches from this 
ſentence, that Court reverſed the former ſentence, and retained 
the principal cauſe ; and by interlocutory decree admoniſhed the 
defendant and his wife not to fit in the ſaid pew, and condemned 
them in coſts, From this ſecond ſentence the defendant Salter 
and his wife appealed to the Delegates, on the ground that the 
Court of Arches had done wrong in retaining the principal cauſe, 
and in admoniſhing them not 0 fit in the pew and condemning 
them in coſts; that Court on 6th Fuly 1789 diſmiſſed the ap- 
peal with coſts, and remitted the cauſe to the Arches, | 

The defendant's counſel reſted the defence upon the ground 
that the ſcatence of reverſal in the Court of Arches, (confirmed by 
the ſentence of the Courtof Delegates) having a concurrent juriſ- 
dition upon this queſtion with the courts of common law, was 
concluſive againſt the claim of igt ſet up by the plaintiff, and 


on which his action was founded; and the learned judge being 


of that opinion non - ſuited the plaintiff. A rule having been 
obtained to ſhew cauſe why the non-ſuit ſhould not be ſet aſide, 
and a new trial granted, the above facts were reported. 

Rooke, Serjt. and Gibbs, in ſupport of the rule, inſiſted, iſt, 


that as this was an action againſt a wwrong-doer, the plaintiff had 


proved his caſe by proving poſſefion ; though, had it been an 
action againſt the ordinary, he muſt have proved a 7/zle. Aſhby 
v. Freckleton, 3 Lev. 73. But, 2dly, if it were neceſſary to 
prove a title againſt the defendant, the plaintiff proved poſſeſſion 
for upwards of 5o years, which was ſtrong evidence either of a 
preſcriptive right, or of a faculty. It was objected that the 
plaintiff's claim of right was anſwered by the production of the 
ſentence of reverſal in the Eccleſiaſtical Court: but that ſentence 
could not be of greater avail when given in evidence at mf prius, 
tban if it had been pleaded in bar; and if it had been ſo pleaded, 
it would only have amounted to a plea of a judgment reverſed. 

4 | But 


—  — 
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Bat there is no inſtance of a plea that the plaintiff brought a 1790. 
former action for the ſame debt and recovered, and that tat 
judgment was reverſed on error. Beſides, the libel in the Ec- — 
cleſiaſtical Court was for a diſturbance; and in that ſuit it was Saurea, 
not neceſſary to go into the queſtion of right to the pew in 
diſpute : they however improvidently gave a judgment on the 
right, which was afterwards reverſed by the Court of Arches, 
probably on the ground that it was immaterial to conſider in 
that ſuit in whom the right to the ſeat was veſted. But the 
judgment of reverſal does not decide that the plaintiff had no 
right to the pew; neither does it give any right to the defen- 
dant ; and the ſubſtance of the three ſentences in the different 
courts amounts to this, that the plaintiff proved his allegation 
that the defendant had diſturbed him; but the queſtion of right 
remains undetermined. | 
Lawrence Serjt. and Dampier, againſt the rule. The plain- 
tiff claims this pew as appurtenant to a meſſuage in Halberton ; 
| and therefore it was incumbent on him to prove a right either 
| by preſcription or a faculty; for poſſefſion alone, even againſt a 
wrong doer, is not ſufficient, Stocks v. Booth, ante 1 vol. 428. 
Secondly, if then it were neceſſary for the plaintiff to eſtabliſh 
ſuch a right, the ſentence of reverſal in the Court of Arches 
was concluſive evidence againſt him; becauſe it was pronounced 
by a court having a competent juriſdiction over the ' ſubje& 
matter, and in a ſuit between the ſame parties. In that ſuit 
the plaintiff, after deducing a title under one Croſs, who built 
| | the pew in 1736, alleged that the defendant had intruded himſelf 
| into it, to the diſturbance of the plaintiffs intereft, right, and 
property therein. The queſtion of right therefore was put in 
iſſue by the plaintiff himſelf; it appears alſo that the Court 
entered into that queſtion ; for they 2djudged that the plaintiff 
| Had fully proved the purpoſe of his libel, and bt the pew did 
belong to bim; and then in order to protect that right they ad- 
moniſhed the defendant not to fit there in future. The Court 
of Arches alſo muſt have conſidered that queſtion ; for they re- 
verſed the former ſentence, and they alſo admoniſhed the de- 
fendant not to uſe the ſeat again; and by their ſentence of re- 
verſal (which was afterwards affirmed by the Delegates) it ap- 
pears that neither the plaintiff or the defendant had any right to 
the pew in queſtion ; but inaſmuch as the defendant had been a 
wrong-doer, they forbade him to fit in the pew in future. 


Lord 
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Lord Kexyow, Ch. J. ſeemed to doubt, on the authority of 
Kenrick v. Taylor, 1 Wilſ. 326. whether poſſeſſion alone was 
not ſufficient againſt a wrong-doer; and therefore the Court 
took time to conſider of this caſe. And on a ſubſequent day (a) 
in this term, 

Lord Kenyon Ch. J. ſaid that they had looked into the pro- 
ceedings in the Eccleſiaſtical courts, which they were of opinion 
were not conc/ufive evidence; but what weight they would have 
on another trial was not for their conſideration, 


Per Curiam, Rule abſolute. 
(a) Wedneſday May 12th. 


LE againſt CARLTON. 


58 H E declaration was filed on the 22d of April; and on 
the th of April, (which happened on a Monday,) the 
defendant filed a plea in abatement; the plaintiff, conceiving that 
it was not filed in time, ſigned judgment; to ſet aſide which 

Agar obtained a rule to ſhew cauſe, on the ground that, 
though the four days to plead in abatement are in general 
both incluſive, when the laſt of thoſe days happens on a Sunday 
the defendant may file ſuch a plea on the fifth day. 

Marryat ſhewed cauſe; and relied on a note referred to in 
Jennings v. Webb (a), where it was held that Sunday is one of 
the four days, which he ſaid was unneceſſary if applied to a Sun- 
day as an intervening day, for that in all other caſes when Sun- 


day is one of the intervening 7 it is conſidered as any other 
day. But 


The Court were of opinion that, if the laſt of the four days 
happen on a Sunday, the defendant may plead in abatement the 
next day ; otherwiſe, as no plea can be filed on a Sunday, the 
time would be limited to three days in ſuch caſes. And 

Bur LER, J. added that the note referred to in Jennings v. 
Webb meant that Sunday ſhould only be conſidered as one of 
the days when it was not the laſt; for that in ſome inſtances 
when any act is to be done by the party in a limited number of 
days, as in the caſe of a motion in arreſt of judgment, the party 
has four /aw days, when the Court is actually fitting, in which 
to doit; and in thoſe caſes Sunday is not one, though it be an 
antervening day. 

Per Curiam, | Rule abſolute, 


(a) Ante, 1 vol, 278, 5 
| | BENWELL 
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BRNWELIL againſs BLACK. 


HE. plaiatiff having recovered a judgment againſt the 

defendant, the latter brought a writ of error: the plain- 
tiff then brought another action upon the judgment, recovered, 
and ſued out execution; which the defendant moved to ſet 
aſide. 

Shepherd ſhewed cauſe againſt the rule; and ſaid that, though 
the writ of error operated as a ſuperſedeas to the firſt judgment, 
it was not a ſuperſedeas to the ſecond. And as the plaintiff had 
obtained a judgment, he was alſo entitled to the fruits of it, by 
taking out execution. 

Ruſſell, contra, obſerved that as it was admitted that the 
plaintiff could not have ſued out execution on the firſt judg- 
ment, it would be abſurd to permit him to have execution on 
the ſecond judgment, which was merely founded on the firſt. 

Lord Kenyon, Ch. J. There are two ways by which a 
plaintiff may reap the benefit of his judgment; either by a writ 
of execution, or by another action. The former is the more 
regular, as well as the leaſt expenſive, mode; but it is admitted 
that in this caſe the plaintiff is not entitled to that: then we 
ought not to determine that that which is the moſt oppreſſive 
mode of obtaining the effect of the judgment ſhould be the moſt 
favoured. And it would be permitting the plaintiff to do that in- 
directly which cannot be done directly. We are therefore of 
opinion that the plaintiff is not entitled to ſue out execution 
on the ſeeond judgment, as he could not have taken out execu- 


tion on the firſt. 
But as this point had never been ſettled before, the Court 


made the 
Rule abſolute, without coſts. 


GwiNNET D PHILL Is and Others. 


H I'S was an Ales of debt on the 11 Geo. 2. c. 19. / 3. 
to recover double the value of the goods, which were 
liable to a diſtreſs, and removed by the defendants to avoid it. 
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An averment 
in a declara- 
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11 Geo. 2. 
6. 19. / 3. 


to recover 


do! able the value of goods removed, in order to prevent a diſtreſs, that a certain /um was due for rent be- 


fore the goods were removed, need not be preciſely proved as laid. 
a d:/ferent ſum to be due, was held immaterial, 
38 C 
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The declaration ſtated that 57 J. were in arrear for rent &c. 
At the trial at the laſt Aſſizes at Monmouth, before Heath, J. the 
notice of diſtreſs was produced, which alleged that 55 J. were 
due; but the plaintiff was ready to ſhew by the tenant's own 
admiſſion that 57 J. were due: it was objected by the defendants 
that the plaintiff was bound by the notice of diſtreſs, and the 
plaintiff was nonſuited, _ | 

A rule having been obtained to ſhew- cauſe why the non-ſvuit 
ſhould not be ſet afide, on the ground that the ſum mentioned 
in the notice was immaterial ; 

Plumer now ſhewed cauſe ;. contending that though it was 
not neceſſary for the plaintiff to have ſet out in his declaration 
the amount of the rent, yet having done ſo he was bound to 
prove it as Jaid; and that he was concluded by the notice of 
diſtreſs. And he relied on the caſe of Briffow v. Wright 
(a); where, in an action againſt the ſheriff for taking goods with- 
out leaving a year's rent, it was held that though the declaration 
need not have ſtated all the particulars of the demiſe, yet, as it 
did, and they were not proved as ſtated, the plaintiff muſt be 


 non-ſuited, There Lord Mansfield mentioned the diſtinction 


between impertinent and immaterial averments; ſaying that if 
the declaration contained impertinent matter, ſuch as the Maſter 
on a reference would ſtrike out, that would be rejected by the 
Court as ſurpluſage. But that if the giound of the action were 
mis-ſtated, as where the plaintiff undertook to recite that part 
of a deed on which the action is founded, and it was miſ-recited, 
that would be fatal. And though this doctrine has been ſup- 
poſed to be only applicable to the caſe of conttacts, yet the 
language of the Court in that judgment furniſhes no ſuch 
ground of diſtindion; and one of the caſes, which Lord Mans- 
field mentioned to illuſtrate the principle, was not on a contract, 
It was the caſe of Savage qui tam v. Smith (6), which was an 
action of debt againſt a ſheriff's officer, and the declaration ſtated 


a judgment and a fiert facias upon that judgment; the fer? 


Jacias was given in evidence, but not the judgment, and the 
Court held that, though it might be unneceſſary to aver the 
judgment, yet having been averred, it ought to be proved. 
So in Alle v Grant (c), which was an action of debt to recover 
ſome fines on admiſſion to ſeveral copyhold tenements, it was 
held that the plaintiff was bound to prove the exact ſum as laid. 
do too in Green v. Rennet (d), where an action was brought 
againſt an attorney for negligence in not proſecuting the plain- 


(a) Deagl. 640. (5) 2 Bl. Rep. 1101. (c) Dough. 65, (4) Ante, 1 vol. 656. 
tiff's 
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tiff's debtor to judgment, the return of the writ on which the 
debtor was arreſted being laid to be in the 25th year Cc. and 
the writ appearing to have been returnable in the 24th year &c. 
it was held to be a fatal variance. In Hare v. Cator (a), on a 
declaration of covenant againſt the defendant as aſſignee of all 


the eſtate in certain premiſes, evidence that he was aſſignee of 


part only, was held to be fatal. Soin actions of debt for not 


ſetting out tithes, if the plaintiff ſtate himſelf to be rector, and 


prove himſelf to be vicar, he muſt fail. 

Lane, contra, was ſtopped by the Court. 

Lord Kenyon, Ch. J. There is no doubt but that if the 
plaintiff profeſs to ſet out his title, he mull ſet it out correctly. 
So where a contract is to be ſtated in a declaration, unleſs it be 
truly ſtated, the plaintiff cannot recover. But it is now faid 
that in every caſe the facts alleged by a plaintiff muſt be ſtrictly 
proved, otherwiſe he muſt be non-ſuited. And therefore in an 
action of covenant for rent for 100 J. if the plaintiff proved only 
50 J. he muſt fail. But the rule can never be carried to ſuch 
an extent. I have heard both in end out of Courts that the 
doctrine in Briffow v. Wright muſt be confined to contracts. 
Good ſenſe will reconcile all the authorities. If the plaintiff 
allege any thing which forms a conſtituent part of his title, he 
mult ſet it out correaly, as was held in Savage qui tam v. Smith. 
There the ground of the execution was the judgment; and 
though the plaintiff were not bound to have ſtated the judgment, 
yet being ſet out, it ought to have been proved. But here it 
was impertinent to ſtate what the rent was; the defendants in- 
curred a penalty under this act of parliament, in fraudulently re- 
moving the goods which were ſubject to the diſtreſs. Whether 
51, or any other ſum were in arrear was perfectly immaterial ; 
the damages were not to be meaſured by the quantity of rent, 
but by the value of the goods removed. And the notice of diſ- 
treſs might have been abandoned; for a party may diſtrain for 
rent, and avow for fealty. 

ASHHURST, J. If, in a caſe in which a ſum of money is a 
conſtituent part of the plaintiff's demand, it be competent to him 
to prove a ſmaller tum than that alleged in the declaration, (and 
ſuch rule holds where the rent itſelt is the very ground of the 
action) d fortivri was it competent to this plaintiff to ſtate any ſum 
as due for rent, ſince the rent was merely matter of inducement. 
The gilt of this action is the fraudulent removal of the goods 
from the premiſes in order to defeat the diſtreſs; it was there- 


(a) Comps, 765. 
fore 
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1790. fore immaterial to the defendants whether one ſum or another 
WS were due for rent; for in either caſe they are guilty of a tort. 
Gwinxer - BULLER, J. If in ſetting out the demiſe in this caſe the 
. plaintiff had ſtated a ſum as reſerved for rent different from that 
mentioned in the leaſe, this caſe would be governed by that of 
Briftow v. Wright. But this Court has repeatedly ſaid that 
that caſe was not an authority beyond the caſes of contracts; fot 
a contract is entire in it's nature, and muſt be proved as laid. 
Perhaps the rule laid down in Briftow v. Wright will be found to 
extend to all caſes of records, and written contracts; becauſe when 
the plaintiff is under the neceſſity of ſtating a judgment or a record, 
he muſt ſtate it truly; for if he do not, the anſwer to the action 
is, that that which is proved is not the ſame as that which is 
declared on. But in this caſe the variance does not conſiſt in 
any part of the conttact, but in an averment of matter ſubſe- 
quent to the contract. The averment was merely a matter of 
inducement to the action; and ſuch averments need not be 
preciſely proved. | | | 15 
GROsE, J. declared himſelf of the ſame opinion. . 
5 Rule abſolute. 


. The KING again// The Marquis of STAr TOR 
May 14th. W 
and P. Gir r AR, Eſq. 

On a com- HIS was a rule calling on the defendants, who are lords 
e wn of the manor of Stowe Heath, in the county of Stafford, to 
uſes : _ ſhew cauſe why a mandamus ſhould not iſſue, to command them 
⁊gree E- . . . . — 
tucen the to allow and preſent to the ordinary of the peculiar juriſdiction 


_— of the Royal Free Chapel and pariſh of Yeolverhamvron, the no- 


and the in- mination of William Moreton, clerk, to be ſtipendiary prieſt or 


habit: f = : 
„ * N curate of the chapel of Vilienball in the manor of Stowe Heath, 


the manor, in order that he might obtain a licenſe from the ordinary. 


that certain 
copyhold This application was foundedonaffidavits, which ſtated the uſage 


lands ſnould 8 . , 
be let for the to be thus, that the miniſter of this chapel ought to be nominated 


2 and appointed by the inhabitants of Willenball having lands of in- 
— 1 heritance within the town of WVillenball, and preſented and allow- 
of the chape 

of H-. to <4 nominated by a majority of tne inhabitants, and to be allowed by the lord, and by him pre- 
ſented te the ordinary for a Jicerſe to preach ; the uſage of nominating c had been purſuant to the agree- * 
ment; the lord having refuſed to allow and preſent the nominee of a majority of the inhabitants, the 
latter prayed a mandams, which the court refuſed ; for their right is either a mere truſt, and then their re- 
medy is in equity, or it is a legal right, and then a guarelizpedit will lie, If the right of nomination be in ane, 
and of preſen ration in another, and either impede the other in his right, a grare impedit lies. Where the 
right of nominating is in 4., and of preſenting in B., B. is to judge of the qualification of the perſon 
nominated, in the ſame manner as a biſhop does: but if the perſon preſenting object to the nominee on the 


ground of immorality, that muſt be tried by ajury, 
ed 
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ed by the lord of the manor of Stowe Heath: That it appeared 
from an ancient roll of the manor, dated in the th year of 


647 
1790. 


_ 


Jams the Firſt, {preſerved among the rolls of the court) that "The Kin 


 agairft 


certain proceedings had been had before the commiſſioners of The Marquis 


eheritable uſes ; and that it had been conſented and agreed that 
certain copyhold lands therein mentioned ſhould be let &c. to- 
wards the reparation of the chapel and the maintenance of a 
ſtipendiary prieſt or curate, for the ſaying of divine ſervice, mi- 
niſtering the holy ſacraments Cc, who ſhould be from time to 
time choſen, nominated, and appointed by the inhabitants of Mill. 
.enhall having lands there, (as aforeſaid,) and preſented and allowed 
by the lord of the manor of Stowe Heath; and that the perſon 
ſo appointed ſhould conform to the Eccleſiaſtical government 
and reſide on the euracy ; and on complaint to the lord of the 
manor by the inhabitants of his non-refidence, inſufficiency, 
negligence, or any other miſdemeanor, the lord of the manor 
ſhould give him half a year's notice to reform, and, if he did 
not reform, ſhould preſent and allow another curate Sc, to be 
nominated and appointed by the inhabitants Cc, as aforeſaid. 
That roll concluded with ordering that thoſe lands ſhould be 
granted to nine perſons forthe above truſts, and that other truſ- 
tees ſhould be afterwards regularly choſen in ſucceſſion. The 
affidavits then ſtated that thoſe profits have been ſince that time 
thus appropriated, That on the death of the late incumbent, in 
December 1781, William Moreton and A. Haden were the can- 
didates 3 and in order to determine the election a poll was ſug- 
geſted by the defendants; that Moreton had 67 votes, and 
Haden 29, on which the former was nominated and appointed 
by a majority by a proper inſtrument; but that the defendants 
refuſed-to allow his nomination and preſent him to the ordinary. 
It appeared from the affidavits in anſwer that this was originally 
a free and private chapel built by and belonging to the lords of 
the manor of Stewe Heath; and is purely a donative, without the 
admiſſion, inſtitution, or induction, of or by the ordinary, or 


any other Eccleſiaſtical authority; and has not been augmented 


by Queen Anne's bounty. That the immediate predeceſſor of the 
la ſt incumbent, who was appointed in 1720, was conſtituted and 
allowed to be miniſter by the defendants' anceſtors by a deed, 
by which, after reciting that * the major part of the inhabitants 
of Willenball, having lands there, had (as much as they-might or 


could) elected and nominated E. Ho!brooke, and had delired them 
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(the defendants' anceſtors) to. allow him &c,” they preſentes 
Ec, and that H9/brooke-entered upon and performed the office 
without. any other inſtrument. A ſimilar appointment of the 


The — late incumbent in 1744 was then ſtated. And with reſpect to 
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the late election, it was ſtated that 49 of Moreton's electors were 
not reſident in the town of Willenball, but in adjoining . diſtricts 
within the hamlet of Millenball; andthat only four whovoted for 
Haden were liable to that objection. That the defendants had 
approved of Hadeu's nomination, and allowed and preſented 
him. And that Moreton was a man of indecent and immoral 
life; that wirhin he laſt three years he had been repeatedly and 
notoriouſly guilty of drunkenneſs, ſwearing, gaming, lewd con- 
verſation, and other immoralities; and that he had not only 
neglected his duty as a miniſter, but had been actually in a ſtate 
of ebriety whilſt in the performanoe of divine ſervice. 

* Erſkine, and Leyceſter, ſhowed cauſe againſt this rule in laſt 
Micbaelmas term; inſiſting, rft, that the defendants did not act 
merely miniſterially in allowing the nomination by the free- 
holders, but that they had a right to approve or reject the per- 
ſon ſo nominated; 2dly, That this benefice was purely a dona- 
tive; and though the defendants, who were the patrons, could 
not arbitrarily reject the perſon nominated by the reſiant free- 
holders, yet that they might reject him for any cauſe, which 
would be a ſufficient ground to warrant a biſhop in rejecting a 
perſon preſented to him in the «caſe of a preſentative benefice. 
And that it ſufficiently appeared by the athdavits in anſwer to 
this application that Moreton was of ſuch an immoral character as 
-would have juſtified a biſhop in refuſing to admit him (a); And 
:3dly, That Moreton had another ſpecific legal remedy by guare 
Impedit, which was a complete anſwer to an application for a 
mandamus. 

The Court ſaid, as to the firſt point, it would be too much to 
determine this queſtion on affidavits. As to the ſecond, if the 
defendants were to be conſidered as truſtees, in executing that 
truſt they were to exerciſe a proper diſcretion, and to judge 
whether the party were or were not 2dexeus, as a biſhop may do 
in the caſe of a preſentative, and might abſolutely reject the no- 
minee on account of his being literate, which queſtion of fit= 
neſs could not be tried by a,jury, and of which he was the ſole 
zudge. But that as Mr. Moreton had been rejected on account 


_ ile) Vid. 5 Rep. 58. a, 3 
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of immorality and indecent conduct, that queſtion might be 
properly determined by a jury of his country, to whom he had 
a right to appeal on the truth of the facts alleged againſt him. 
If however thoſe facts were true, the defendants might return 
them upon the record. And, as to the third point, they ſeemed 
to think that a guare impedit would not lie; and therefore as the 
party had no other remedy they made the rule abſolute. But on 
this matter being again mentioned on the next day, the Court 
opened the. rule, and deſired that the third queſtion might be 
argued again. Accordingly, 

Erſtine, and Leycefter, now-relied on the: eſtabliſhed nd: that 
the Court will not grant a mandamus, where the party applying 
For it has another ſpecific legal remedy, 3 Burr. 1265. Dougl. 
506. ante, 1 vol. 396.; and contended that this perſon had ſuch 
a remedy, by quare impedit. This benefice appears to be not 
merely a chapel of eaſe; for it has the adminiſtration of the 
ſacrament, and the office of burial, which are ** the proper rites. 
and juriſdition that make it no longer a depending chapel of 
eaſe, but a ſeparate parochial chapel. 1 Burn's. Eccleſ. Law, 
276 (a). The ſtatute of #eftminfer 2. (5) expreſsly gives a quare 
impedit for a chapel:: and Lord Coke (c), in his comment on this 
clauſe of the act, ſays that af a-chapel has the adminiſtration of 
ſacraments and ſepulture, it is in law a church. The ſame 
point was allo held in 1 Leon. 205. It cannot be objeRed that 
A guare impedit does not lie in this caſe becauſe it is a donative; 
for a vicarage, a rectory, or even a biſhopric, may be a donative. 
Mats. Incumb. 171 (4). And it appears from Co. Lit. 344. 43 
Matſ. Incumb. 240. 307. 298, 9 17 Vin. Abr. T. Preſenta- 
tion.” 44 pl. 163 2 Wil. 150; 2 Burn's Eccleſ. Law, T. Dona- 
tive 202; Mall. gu. impt. 149; and R. v. The biſhop of Cheſter, 
ante, 1 vol. 404, that a quare impedit will lie for a donative. If 
it be objected that there may be ſome difficulty and inconve- 
nience in bringing a guere impedit in this caſe, on account of the 
number of perſons who mult be parties to the ſuit, it may 'be 
anſwered that that (if true) is no reaſon why a-mandamus ſhould 
be granted; for a mandamus is not to give a more eaſy and expe= 
ditious remedy, but it is only granted in caſes where there is 29 
other remedy. But in truth no great inconvenienee will attend 
a quare impeuit; thoſe, who have the nomination, are the per- 
ſons diſturbed in their right, and conſequently they muſt be 
plaintiffs: And if they do not include all the defendants in their 


(a) 4% Bd. (b) 13 E. 1. fl. 1. c. 5. E 44 0 2 Il. 263, (4d) 3480. 
| writs 


The Marquis 


CASES IN EASTER TERM 1 
writ, thoſe who are ſued muſt . plead in abatement, and give 2 


| erm better writ. And in R. v. The Biſhop of Chefter (a) the ſame 


objection, ariſing from the. number of plaintiffs, would have 


The Marquis occurred; but that was not thought a ſufficient ground even for 
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argument. Neither 4s it any objection to a guare impedit, that, 
as the inhabitants are to nominate and the patrons to allow, the 
title is not complete till the nominee has been allowed; for in 
ſuch a caſe the party nominating may bring quare impedit either 
againſt the perſon who is to preſent, before preſentation ; Moor * 
49, 894 ; or againſt the incumbent, after, Dyer 48. pl. 17. and. 
17 Vin. Abr. tit. Preſentation,” 315. pl. 5. 
Bower, and Chambre, in ſupport of the rule. It appears by 
the affidavits that the nomination is in the reſiant freeholders, 
and that the defendants, who are to preſent the nominee to the 
biſhop, are mere truſtees; they act miniſteriafly ; and their pre- 
ſentation is not for the purpoſe of giving a right, but to procure a 
_ . licenſe from the biſhop to preach. It is not neceſſary to con- 
tend that a guare impedit will not lie for a donative, or for a 
. chapel which is a benefice; for this is a ſtipendiary curacy, and 
there is no inſtance of a guare impedit in ſuch a caſe, The caſes 
cited from Moor and Djer only ſhew that, where the tight of 
nomination is in one, and that of preſentation in another, in a 
caſe where inftitution is to follow, a guare impedit will lie by 


either party: but this is merely a preſentation to the biſhop 
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for a licenſe, and not to be followed by inſtitution. But even 
ſuppoſing that a guare impedit would he in this caſe, the general 
poſition, that the Court will not grant a mandamius where there 
is any other ſpecific legal remedy, muſt be underſtood /ub modo; 
for if the other remedy be obſolete, as in the caſe of an aſſi ſe, the 
Court will grant a mandamus: and in R. v. The Biſhop of 
Cheſter (b), Buller, J obſerving upon the rule, ſaid it was diſ- 
cretionary in the Court to grant or refuſe a mandamus in ſuch a. 
caſe. Then if it be a matter of diſcretion, this caſe peculiarly 
calls for the interference of the Court; becauſe if a mandamus 
be not granted, and the parties be driven to a guare impedit, 
nearly an hundred perſons muſt be parties to it, and if one of 
them chooſe to releaſe, it will deſtroy the title of all the others, 
It appears therefore that a mandamus is not only the moſt con- 
venient, but the only practicable, remedy. In R. v. Blooer (c) 
a mandamus was prayed to reſtore the party applying to a ſti- 


As) Ante, 1 vol. 398. (5) {bid. 404. ( 2 Burr, 1043. 
5 Z pendiary 
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pendiary curacy, in which caſe contrary claims were ſet up by 
the inhabitants and the vicar, the Court granted the writ: and 
when this caſe was afterwards mentioned, the Court took oc- 
caſion to ſay (a) That they had re-confidered the point, and 
weighed all the principles and authorities applicable to it, and 
were fully fatisfied that the moſt proper and moſt effectual 
method of trying the right to officiate in ſuch chapels, whe- 
ther it depended upon nomination or election, was by manda- 
mus.” And though a mandamus was refuſed in R. v. The 
Biſhop of Cheſter (5), (cited in another caſe of R. v. The Biſhop 
of Cheſter) where the application was made by the inhabitants 
of Troutbeck, becauſe a guare impedit lay, yet no | guare impedit 
was ever brought in that caſe, it beipg thought impracticable 
on account of the number of perſons who muſt have been joined 
in it, 

Lord Kenyon, Ch. J. It appears from the ancient roll, re- 
ferred to in the affidavits, that certain proceedings had been had 
before the commiſſioners of charitable uſes, reſpecting the lands 
2ppropriated to the maintenance of the curate; and therefore it 
ſeems as if the inhabitants have only an equitable right, If ſo, 
this court cannot interfere at all; or if the inhabitants have a 
legal right, ſuch right may be aſſerted in a guare impedit. There- 
fore gudcungue vid datd this rule muſt be diſcharged. Perhaps 
the better remedy will be, an information in the Court of 
Chancery in the name of the Attorney General. Suppoſing 
this had been a legal right, there is one caſe (in addition 
to thoſe cited) which my brother Aſbburſt has found in Raft. 
506. &, which ſhews that a quare impedit will lie by the perſons 
having the right of nomination againſt him who has the pre- 
ſentation, and who obſtructs the right. As to the caſe cited 
from Burr.; that was a mandamus to be reſtored to the curacy; 
there a guare impedit would not have lain, and the party applied 
for the only ſpecific remedy to make him curate de facto. 

AsHnvuRST, J. declared himſelf of the ſame opinion. 

BULLER, J. This determination will not interfere with any 
of the adjudged caſes. For it appears to me on theſe affidavits 
that this is a fruſt, and therefore that the remedy is in a court 
of equity. A party applying for a. mandamus muſt make out a 
legal right ; though if he ſhew ſuch legal right, and there be 
alſo a remedy in equity, that is no anſwer to an application 


(a) 2 Burr. 1046, (%) Ante 1 vol. 398. | | 
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for a mandamus ; for when the Court refuſe to grant a . | 
damus becauſe there is another ſpecific remedy, they mean only 
a ſpecific remedy at law. 

GRross, J. This Court will grant a mandamus, where the 
party applying has no other ſpecific legal remedy, or if ſuch 
other remedy be obſolete. But here the party applying has no 
legal right; or if he have, it may be aſſerted in another legal 
mode. 

Rule diſcharged. 


MxeTCALFE againſt MARKHAM. 


N an action for a libel contained in a letter dated at Hull 
[which is a town and county of itſelf, ] written by the de- 
fendant to bis correſpondent at Hamburgh, in Germany, and 
alſo for ſlanderous words, Mood had obtained a rule to change 
the venue from London into Yorkſhire upon the uſual affidavit; 
to ſet aſide which rule Lambe had obtained another rule upon 
an affidavit that the letter was dated af Hull, and ſent by the 
poſt ; and therefore he contended that, as it had paſſed through 
other counties, it might equally be ſaid to have been publiſh- 


ed in each of thoſe counties, as in Tarkſbire, In fact it mult 


be taken to have been publiſhed in Germany, where the letter 
was opened: but either way the defendant could not entitle 
himſelf to change the venue, becauſe he could not ſwear that 
the cauſe of aQion aroſe in Yorkſhire and not elſewhere. 

Wood ſhewed cauſe upon an affidavit, which ſet forth that though 
the letter was dated Hull, yet in fact it was written at Sculcoats, 
in Yorkſhire, which indeed is uſually conſidered as part of Hull, 
and ſo called in common acceptation. He took the diſtinction 
between a libel, which is diſperſed through ſeveral counties, and 
a letter which is written in one county and not. opened in ano- 
ther: in the former the venue cannot be changed; in the latter, 
it may. As to the publication being in Germany where the letter 
was opened, that does not vary the caſe, ſince the only part of the 
tranſaction out of which the cauſe of action aroſe, which hap- 
pened in England, was in Yorkſbire. 
Per Curiam. The Maſter has furniſhed us with two notes in 
which the diſtinction is recognized, as mentioned by Mr. Wood, 
between libels diſperſed throughout the kingdom, and thoſe 

3 which 
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which are only publiſhed in one county (2). Here the de- 


fendant is warranted in his affirmation that the cauſe of action 


aroſe in York/hire, and not elſewhere within the kingdom. 
Rule diſcharged. 
(a) Vid. Pinkney v. Collins, ante, 1 vol. and Freeman v. Norris, ante 306. 
571. Clifeld v. Clifeld, ante 1 vol. 647. 


Cooke againſt Ox RE x. 


HIS was an action upon the caſe; and the third count 
in the declaration, upon which the verdi& was taken, 
ſtated that on &c. a certain diſcourſe was had &c. concerning 
the buying of 266 hogſheads of tobacco; and on that diſ- 
courſe the defendant propoſed to the plaintiff that the former 
ſhculd ſell and deliver to the latter the ſaid 266 hogſheads [at 
a certain price]; whereupon the plaintiff deſired the defendant to 
give him (the plaintiff) time to agree to or difſent from the 
propoſal till the hour of four in the afternoon of that day, to 
which the defendant agreed ; and thereupon the defendant pro- 
poſed to the plaintiff to ſell and deliver the ſame upon the terms 
aforeſaid, if the plaintiff would agree to purchaſe them upon the 
terms aforeſaid, and would give notice thereof to the defendant 
before the hour of four in the afternoon of that day; the plaintiff 
averred that he did agree to purchaſe the ſame upon the terms 
aforeſaid, and did give notice thereof to the defendant before 
the hour of four i in the afternoon of that day; he alſo averred that 
he requeſted the defendant te deliver to him the ſaid hogtheads, 
and offered to pay to the defendant the ſaid price for the ſame, 
yet that the defendant did not &c. 

A rule having been obtained to ſhew cauſe why the judgment 
ſhould not be arreſted, on the ground that there was no con- 
ſideration for the defendant's promiſe, 

Erſkine and Wood now ſhewed cauſe. This was a 8 and 

fale on condition ; and though the plaintiff might have reſcinded 
| the contract before 4 o'clock, yet not having done ſo, the con- 
dition was complied with, and both parties were bound by the 
agreement. The declaration conſidered this as a complete bar- 
gain and ſale; for the breach of the agreement is for not deliver- 
ing the tobacco, and not for not ſelling it. 


Lord Kenyon, Ch. J. (ſtopping Bearereft, who was to have 


argued in ſupport of the rule) Nothing can be clearer than that 
| at 
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1790. at the time of entering into this contract the engagement was all. 
con one ſide; the other party was not bound; it was therefore 
ann nudum pactum. 
Oxr Er. Bur ER, J. It is impoſſible to ſupport this declaration in 
any point of view. In order to ſuſtain a promiſe, there muſt be 
either a damage to the plaintiff, or an advantage to the defendant: 
but here was neither when the contract was firſt made. Then 
as to the ſubſequent time, the promiſe can only be ſupported on 
the ground of a new contract made at four o'clock ; but there is 
no pretence for that. It has been argued that this muſt be 
taken to be a complete ſale from the time when the condition 
was complied with: but it was not complied with, tor it is not 
Nated that the defendant did agree at four o'clock to the terms 
of the ſale ; or even that the goods were kept till that time. | 
Gros, J. The agreement was not binding on the plaintiff 
before 4 o'clock; and it is not ſtated that the parties came to 
any fubſequent agreement; there is therefore no conſideration 
for the promile. | | 
| | . | Rule abſolute. 
27775 Day againſt HAN Es. 
If kad bo N an action on the caſe for diſtutbing the plaintiff in his right 
PLS of common the declatation contained two counts, for diſ- 


canſes of ac- 
tion in two 


tut bances in two diſtint commons: as to the firſt of which 


221 the defendant ſuffered judgment to go by default; and upon the 

— ſecond he took iſſue, aud upon trial obtained a verdict. 

ment toga In Michaelmas term laſt the plaintiff obtained a rule 1 for 

r — FH the poſtea to be delivered to him, and for the maſter to tax his 

1 coſts thereon; 3 againſt which 

tains a ver- Cock#II, Serjt. ſhewed cauſe; contending that though in gene- 
Ar Wy ral by the ſtatute of Ghucefter [6 Ed. 1. c. I. ] the plaintiff was 

judgment entitled to the coſts of the trial if he fucceeded on any count by 


for his coſts 


— — 


. Ws 2 


n 


— 


FE 
by 
FE 
—_—_ 
: 
T3: 
1 


on the latter 


which he was entitled to damages, notwithſtanding he failed 


at — on others, yet that rule muſt be confined to ſuch caſes where 

the plaintif the plaintiff obtains a verdict on ſuch count, and does not ex- 
led . | * . 

+» none tend to caſes where judgment goes by de ault as to one count 


and colts, on 
the iſt count. 


containing one cauſe of action, and the parties afterwards pro- 
ceed to trial upon another count, containing a different cauſe of 
ation, on which a verdi is found for the defendant. It 


would be very opprellive if it were ſo; for then the plain- 
| tiff 


j 


IN THE THIRTIETH YEAR OF GEORGE *?7. 


tiff, though clearly in the wrong with reſpect to the real ground 


of diſpute, might inſure his coſts by adding a count, as in this 


caſe, for ſame trivial intruſion in a place, the right to which 
was never meant to be conteſted, Here, all the prin- 
cipal coſts were incurred by the plaintiff's own act in going 
down to tria] upon the ſecond count, on which the iſſue was 
found againſt him. 

Law, and Chambre, contra, contended that by the ſtatute of 
Glouceſter the plaintiff was entitled to the coſts of the whole 
record, it appearing that he was entitled to damages on one of 
the counts in his declaration; and they denied that any ciſtinc- 
tion had ever been taken in this reſpect between a judgment 
after verdict, and by default. The general principle was laid 
down in the ſtrongeſt manner by the Court in Bridges v. Ray- 
mond (a), and in Norris v. Waldron (6); the latter of which 
was an action of treſpaſs, wherein ſeveral diſtin cauſes of 
ation were included in the declaration; as to three of the counts 
a verdict was given for the defendant, which comprehended the 
principal queſtion (as it was ſworn) that was in litigation be- 
tween the parties: but Lord Ch. J. De Grey ſaid that how- 
ever hard it might ſeem that a plaintiff ſhould have his whole 
coſts where he fails nine parts in ten, yet the rule was a poſi- 
tive one, ariſing from the ſtatute of G/oucefler, which made no 
diſtintion.” Aſtley v. Young, 2 Burr. 1232. S. P. (c). The 
caſes of Cook v. Sayer (d), and Greenbow v. Mey (e), where the 
defendants were allowed their coſts on thoſe counts on which 


they obtained judgment, were caſes of double pleas under the 


ſtatute of Anne (/). 


| The Court were clearly of opinion that the plaintiff was not 


entitled to the colts of the trial; but, whether the defendant was 


entitled to ſuch coſts, they ſaid would more properly come un- 
der conſideration upon a review of the Maſter's taxation: They 


therefore directed that the poſtea ſhould be lodged in the hands 
of the Maſter, that he might tax the plaintiff his coſts on the 
judgment by default, and tax the defendant his coſts on the ver- 
dict obtained on the ſecond count; which being afterwards done 
accordingly, 

A rule was obtained in this term, calling on the defendant to 
ſhew cauſe why the Maſter's taxation of coſts for him on the 
ſecond iflue ſhould not be ſet aſide. 


(a) 2 Blac. Rep. 800. (4) 2 Burr. 753. 
(16) 2 Blac. Rep. 1199. (e) Barnes 40 Ed. 156. 
(c) Vide Gunary v. Sturt, ante, 1 vol. 636. (f) 4S& 5 Anne c. 16. 


Vor. III. 8 F Cackell 
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17359, Cockell Serjt, Mood, and Danſer, were to have ſhewn cauſe; 
— but the Court deſired to hear the other ſide. 
| Day Law, and Cbambre, in addition to their former argument, 
| Hangs: faid that the only ſtatutes, relative to this caſe, by which 
coſts ate given to defendants, were the 23 H. 8. c. 15. and 
4 Jac. 1. c. 3. neither of which came up to it: for they both 
. that the defendant is entitled to judgment upon the 
awbole record, in which caſe they provide that he ſhall have 
judgment to recover his coſts, and execution thereon, in the 
ſame manner as the plaintiff might have had againſt him in caſe 
judgment had been given for the plaintiff. Now as the plaintiff 
is entitled to judgment on one count, it is impoſſible that 
the defendant can have judgment for his coſts on the other; for 
then there would he two judgments, the one for one party, and 
the other for the other party, on the ſame record, The utmoſt 
length that the Court have ever gone has been in caſes where 
ſome of the counts bave been bad, and the defendant bas incur- 
red expence thereon, to make him an allowance for ſuch bad 
counts; as was ſaid by the Court in Cutter v. Goodawin (a), 
Per Curiam. There will be no iucongruity in this caſe on 
the record, If the Court ſee two ſeparate cauſes of action on 
the ſame record, on one of which the plaintiff ſucceeds, and 
the other is found for the defendant, they are bound to give two 
diſtinct judgments. So in an action for an aſſault and battery 
againſt two defendants, if one ſuffer judgment by default, and 
the other juſtify and obtain a verdict, there muſt be two ſepa- 
rate judgments on the record. Here the plaintiff will have 
judgment up to the whole extent to which he is entitled, by 1 | 
having judgment for his coſts on the firſt count, as to which the 
defendant made default.: and as to the other count, which con- 
tains a ſeparate cauſe of action, and which has been found for 
the defendant, he is equally entitled to have Judgment for his 
caſts incurred by the trial of that iſſue. | 
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STODHART againſf JOHNSON. 


FTER the declaration was delivered, the defendant paid 
| 540l. into court, which the plaintiff did not then take, 
but proceeded to trial, when a juror was withdrawn by conſent. 
And the queſtion was, whether the plaintiff was or was not en- 
titled to the coſts till the time of paying the money into 
court. The Maſter having taxed thoſe coſts, 
 Chambre, on a former day, obtained a rule to ſhew cauſe why 
the taxation ſhould not be ſet aſide: this was now oppoſed by 
- Holroyd, who relied on the authority of Hartley v. Bateſon 
(a), ro ſhew that the plaintiff was entitled to thoſe coſts, even 
though he proceeded in the action and there was a verdict 
againſt him ; for that the payment of money into court was an 
acknowledgment that the defendant was in the wrong till that 
time. But | | 
The Court ſaid that whenever a juror was withdrawn each 
party mult pay his own coſts. And 1 
Bur LER, J. obſerved that the form of the rule decided this 
queſtion ; for it was part of the rule that if the plaintiff would 
not accept of the money brought into court, with the coſts &c, 
the ſaid money ſhould be ſtruck out of the declaration. Then 
if it be ſtruck out, that is not conſidered as part of the decla- 
ration, 29 LIED 
| Rule abſolute. 
(a) Ante, 1 wel. 629. 


CowrzERrTHWAITE again? Owen and Another 
in Error, 


JT" HIS action was brought by the defendants in error in the 


Common Pleas in the County Palatine of Lancaſter, and 
after they had obtained a verdiR, the plaintiff ſued out a writ of 
error returnable here, which was non- proſſed in this term. 


and that writ is non- proſſed, this Court will award execution. If a plaintiff ſue out a 
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Saturday, 
May I 5th, 


Tf the de- 
ſendant pay 
money into 
court, and 
the plaintiff 
proceed to 
trial when a 
Juror is with- 
drawn, the 
plaintiff is 
not entitled 
to the coſts 
vp to the 
time of pay- 
ing money 
into court, 


Saturday, 
May 1 5 th. 


When a re- 


cord 14 re- 
— here 
from a coun- 
ty Palantine 
Court by 
writ of error, 


teſtat um F. fa. , 


without an original 5. f@. to warrant it, the Court will not ſet it aſide, if the plaintiff afterwards fue out 


ſuch original fieri facias. 


And if a f. fa. be ſued out into one county (when it ſhould have been a ef. S. 


Fa.) without any original f. fa., and the plaintiff afterwards ſue out an original f. fa., the Court will 


Permit the party to amend the former on paying the colts. 
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May 1 5th, 


The court 


will grant a 
certiorari to 
remove an 
indiciment 
for a miſde- 
meanor from 
the Great 
Seſſions in 
Wales into 
this court, 


CASES IN EASTER TERM 


And a writ of fieri facias on the judgment having iſſued out of 
this court to the ſheriff of Surry, a rule was obtained by 

Baldwin, to ſhew cauſe why it ſhould not be ſet aſide on two 
grounds; 1ſt, That the judgment of non-pros ſhould have been 
remitted to the County Palatine Court, out of which execution 
ſhould have been awarded; or 2dly, That this ſhould have becn 
a teflatum ſieri facias. 

Holroyd ſhewed cauſe; and infiſted, firſt, this when the record 
was removed into this court, the defendants in error were en- 
titled to ſue out execution here into any county in the king- 
dom; which advantage the plaintiff in error had given them 
by ſuing out the writ of error, for otherwiſe no execution could 
have been iſſued below beyond the limits of the County Pala- 
tine. And, as to the other objection, he produced an original 


ſieri facias to warrant the preſent writ into Surry; which he 


contended was ſuflicient to induce the Court to permit an 
amendment, and that it was immaterial whether the eri facias 
were ſued out before or after the feſatum fier: facias. Palmet 
v. Price, Salk. 589. Brand v. Mears, ante, 388. Burdus v. 
Satchwell, Barnes 208. and Oates v. Forreſt, Barnes 196. 

The Court were clearly of opinion that there was no founda- 
tion for the firſt objection; for that it was not according to the 
courſe of practice to ſend the record back again to the County 
Palatine Court, but to award execution here. And, as to the 
other, they ſaid that they would permit the defendants in error 
to amend on payment of coſts, Therefore they 

Emerge this rule, on the defendant's paying the coſts, 


Ihe KING againſt GrireyiTH. 


LE YCESTER moved on a former day, on the part of the 


proſecutor, for a certiorari to remove this indictment for a 
miſdemeanor from the Great Seſſions in Wales into this court: 
the Court, doubting whether it could be done, only granted 
a rule to ſhew cauſe, But on this day 

The Court ſaid that it had been frequently done (a); and they 


made the 
Rule abſolute. 


(a) Vid. 1 Ro. Abr. 394. P. pl. 1; 2 Keb. 2456. and ſeveral caſes mentioned in pages 
724. Poph. 144. R. v. Lewis, 2 Str. 704. | 2458, 9. 
R. v. The Inbabitants of Clace. 4 Burr. 7 

| | | PETRIE 
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Perak and penn Exectitors of KeeBLE, against 
HAN NA u, Baronet. 


= IS was an action for money paid by the plaintiffs, as exe- 
cutors, and alſo for money paid by the teitator, to the uſe 
of the defendant ; for money had and received by the defendant 
to the uſe of the plaintiffs, as executors ; and for money had and 
1eceived to the uſe of the teſtator, in {ſeparate counts; to which 
there were two pleas, the general iſſue, and the ſtatute of limi- 
tations. A verdict having been found for the plaintiffs gene- 
rally on the firſt iſſue, and no notice taken of the laſt, the de- 
fendant brought a writ of error in the Houſe of Lords, on two 
grounds; that no verdict was given on the ſecond plea; and 
that the two ſeparate demands could not be joined in one action; 
there was a joinder in error, and a day was appointed for the 
argument in the Houſe of Lords. The plaintiffs then obtained 
a rule to ſhew cauſe why they ſhould not be at liberty to amend 
according to the judge's notes, by adding a verdict for them on 
the ſecond plea, and by entering the verdict on the counts for 
money paid by the executors, and for mouty had and received 
to their ule. 

Erſkine, and Wood, now ſhewed cauſe ; and ſaid that though 
perhaps the Court would have had no difficulty in permitting the 
amendment, if the application had been made ſooner, they hoped 
that ſuch an indulgence would not be granted now, as the de- 
fendant had brought a writ of error on theſe objections, and the 
plaintiffs themſelves had joined in error. | 

Bearcroft, and Ruſſell, in ſapport of the rule, obſerved that 
the record ſtill remained in this court, though a tranſcript of it 
was ſent into the Houle of Lords, and therefore there was ſome- 
thing here. by which the amendment could be made; and that in 
ſuch caſes it was almoſt a matter of courſe to permit ſuch an 
amendment on payment of coſts. 

BULLER, J. ſaid that ſuch amendments had been a 
permitted. The firſt is merely a flip of the clerk, in not entering 


up the verdict for the plaintiffs on the ſecond plea, And as to 


the ſecond, he ſaid, he was clearly of opinion that it was not er- 
ror; for though an executor, when ſuing for a debt due to the 
Vol. III, 8 G | teſtator, 
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verdict was 
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plaintiff on 
the firſt iTve, 
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in error, 

( which was 
afigned on 
this point) 
the Court 
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be amended 
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coſts. A 
count for 
money had 
and received 
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to the % of 
the executor, 
as ſuch, may 
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a count for 
money had 
and received 
to the uſe of 
the teſt:tor ; 
but a count 
for a dev. ous 
to the ererutor 
in bis own 
ri; bt cannot. 
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If the latitat 
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againſt the 
defendant by 
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the plaintiff 
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proceed, the 
Court will 
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proceedings 
for irregu- 
larity. 
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teſtator, could not join a debt due 7 himſelf in bis own right (a); 
yet it was the conſtant practice to join in the ſame declara- 
tion ſeveral counts for money had and received by the defendant 
to the uſe of the teſtator, and to the w/e of the executor, as ſuch. 
Per Curiam. Rule abſolute. 


(a) Hookin v. Quilter, 2 Str. 1271. 


COE T againſt Barts and Another, 


=” IS was an action againſt the defendants for an act done by 
them as juſtices of the peace. The latitat againſt - Bates 
was by the name of William, and the alias by the name of John; 
the former was ſued out in due time, but not the latter. 
_ - Ruſſell obtained a rule to ſhew cauſe why the proceedings as 
againſt the defendant Bates ſhould not be ſet aſide for this ir- 
regularity : this was now oppoſed by 

Leyceſter for the plaintiff, But 

The Court thought the proceedings irregular, and ſet them 


aſide as far as they reſpeted Bates. 
Rule abſolute. 


The two following Rules were made by the Court in this 


Term. 


GENERAL RULE. 


T IS ORDERED That from and after the Eſſoin Day 
of the next Trinity Term the Clerk of the Bails of this 
Court ſhall mark the Bail-Pieces numerically as they are 


received. 


GENERAL RULE. 


T IS ORDERED That from and after the laſt Day of 

this Term, where ſhort Notice of Trial is to be accepted 
in Country Cauſes, ſuch Notice ſhall be given at leaſt Four 
Days before the Commiſſion Day, one Day excluſive and the 
other incluſive. | 


The End of ExsTzrx TRERu, 30 Georce III. 
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ARGUED and DETERMINED 


1790. 


IN THE 
Court of KING's BENCH, 
| IN 
Trinity Term, 


In the Thirtieth Year of the Reign of GoROGE III. 


Joxzs again CONCANNON. Friday, 
| June tk. 


EK TFL L moved in this action of replevin for judgment No judg- 


2 — * ” . . ment As in 
as in caſe of a non-ſuit for not going to trial according to caſe of a noa- 


the practice of the court; and he obſerved that though it was — 
held in Eggleton v. Smith (a) that the Court would not grant 
ſuch an application, yet in Bentley v. Scott (5) the contrary was 
determined, on the expreſs ground that the act of parliament (e) 
had made no diſtinction. But 

Per Curiam. In replevin both parties are actors. And as 
the defendant might have carried down the record by proviſo, 
it is an anſwer to this application, 

Rule refuſed. 


(a) Say. on Cots 168, This probably is (5) 2 Barnes 257. 
the ſame caſe as that reported in 1 Bl. Rep. (c) 14 Geo, 2. c. 17. 
375, by the name of Eggleton v. Smart, 


vol. III. | 8H 


__ CASES IN TRINITY TERM 


1790. 
Toſi, Hannayr, Bart. again// Surrn and WiLLIAMs. 

une . 
If one oft wo N an aQtion of aſſumpfit, Smith one of the 3 ſuf- 
| nap fered judgment to go by default, and William: the other 
ment by 2 defendant, at the Sittings during the Term at . ob- 
fault and the 
other go to tained a verdict. 
— Mood for the plaintiff, contended then, and renewed his mo- 


uot be non- tion now, by leave of the court, for a non-ſuit ; but Lord Kenyon 
. then thought that there could not be a non- ſuit in the cauſe in 
defencant reſpect of one of the defendants, after judgment for the plaintiff 


Verdi if the by default againſt the other. 


Nene fail The Court were clearly of the ſame opinion; and ſaid it had 


his caſe, been often ſo decided. | 
Rule denied (a). 


(a) Meller v. Goyton and Another; 1 Burr. 358. and Harris v. Butterley, Coup. 485. S. P. 


Tueſaay, | c. 1 : 
7 93. SMITH one &c. againſt Bow ER 
An attach- ASE upon promiſes, Pleas, the general iſſue, and the 
many of pet. ſtatute of limitations. Replication that within ſix years 


ilege is n 
js. read after the cauſe in the firſt count accrued, namely, on the 28th 
2 November 1785, the plaintiff ſued out a bill of Midaleſex againſt 


= —— the defendant and one John Aſle, for the ſame cauſe of action, 
limitations, returnable Monday next after eight days of St. Hilary; that, on 
a return that thoſe defendants were not found, another writ was 

iſſued, returnable Wedneſday next after fifteen days from the 

day of Eaſter; that regular continuances were entered till Friday 

next after the Morrow of All Souls, at which day the plaintiff 

appeared and offered himſelf againſt the defendants in that plea, 

but the ſheriff did not return the precept, nor did any thing 

therein; therefore the plaintiff, afterwards, on the 6th of No- 

vember 1789, proſecuted out of this court againſt this defendant 

an attachment of privilege for the ſame cauſe of action; to 

which the defendant appeared Sc. And the plaintiff averred 

that the bill of Mzddleſex firſt ſued out and returned and the 

ſeveral other writs and the writ of attachment of privilege 

were ſeverally ſued out with a view to exhibit his bill or declare 

for the ſame cauſe of action as is mentioned in the firſt count. 

There was alſo a replication, as to the reſidue of the promiſes 
in 
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in the other counts, that the defendant undertook and promiſed 
within fix years before the exhibiting of the plaintiff's bill; on 
which laſt iſſue was taken. To the firſt replication there was 
a demurrer, and joinder. | 

Mood, in ſupport of the demurrer, inſiſted that the replica- 
tion could not be ſupported, inaſmuch as the attachment of pri- 
vilege could not be conſidered as a continuance of a ſuit com- 
menced by a bill of Middleſex. But the bill of Middleſex ought 
to have been regularly continued on the record, Formerly it 
was doubted whether or not the plaintiff might reply a latitat 
ſued out within the fix years; and though it has long been ſet- 
tled that he may, yet ** the latitat muſt be taken out with in- 
tent to declare in that action, and muſt be continued to the 
filing of the bill.“ 2 Burr. 961. Now here the former pro- 
ceſs was abandoned, and another writ, totally unconnected with 
it, ſued out. The attachment of privilege therefore cannot be 
conſidered as a continuance of the aftion commenced by the 
bill of Middleſex, any more than a writ ſued out in another 
court, And the plaintiff himſelf conſidered the attachment of 
privilege as the commencement of another writ, for he has 
ſtated in the replication that he proſecuted by attachment of 
- privilege. 

Manley, contra, admitted that if an attachment of privilege 
muſt be conſidered as an original writ the replication could not 
be ſupported, but contended that“ it was only as a latitat and not 
as an original ;” 1 Show. 367 ; and conſequently that it might 
be conſidered as a continuance of the former writ. An attach- 
ment is mere proceſs to bring the party into court. Dixon v. 


Atkinſon, 2 Barn. 343. The ſtatutes of limitations have always 


been conſtrued ſtrictly to prevent a plaintiff's being defeated in 
a juſt demand; Sir V. Tones 312, 3; Cro. Car. 294; and 
Sty. 444 ; and in 2 BY. Rep. 1133. it was ſaid that a ſuit 
2Qually begun, however informally or irregularly, was ſuffici- 
ent to ſtop the limitation.” In anſwer to the laſt obſervation 
by the defendant's counſel that the plaintiff has ſtated that he 
commenced another action by proſecuting out of the court the 
attachment of privilege, that is a mere deſcription of the right 
in which the plaintiff ſued. In 2.Lev. 40, and 1 Ventr. 199, 
S.C., where an attorney ſued by original, and declared upon his 
privilege, it was held that the alleging of his profeſſion and pri- 
vilege in the declaration was ſurpluſage. There may be ſome 
| Caſes where the party can not be brought into court by any 
| other 
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other means; as ſuppoſe after ſuing out a bill of Middlęſex or 
a /atitat the defendant became a member of parliament, or an 
attorney, he muſt then be ſued as a privileged perſon ; and that 
would not be a diſcontinuance of the bill of Middleſex or latitat. 
Lord Kenyon, Ch. J. It is true that if an action be com- 
menced, though informally, to prevent the operation of the ſtatute 
of limitations, it will have that effect if it be duly continued: 
but the queſtion here is, whether the action were duly con- 
tinued or not. The mode of continuing 4 bill of Middleſex or 
2 latitat is very familiar; it is in every day's practice. But here 


the plaintiff abandoned the proceedings on the bill of Middleſex, 


and ſued out an attachment of privilege, which bears no analogy 
to the former proceeding. I am therefore clearly of opinion 
that this was not a continuance of the former ſuit, and that the 


replication cannot be ſupported, 


ASHUURST, J. In order to prevent the ſtatute of Limitations 
from running, it is abſolutely neceſſary, not only that a writ 
ſhould be ſued out, but that it ſhould be regularly continued, 
Where indeed the plaintiff has been guilty of an omiſſion, or 
mere irregularity, the Court will interpoſe and grant him an in- 
dulgence for the ſake of preſerving the right of action; and it 
is on that ground that we permit continuances to be added 
afterwards, But where it is admitted that the party has diſ- 
continued, he cannot ſue out a writ of a different nature and 
conſider it as a continuation of the former action: he muſt pur- 
ſue his action in the mode allowed by the courts, 

Bur LER, J. The word ** continuance” is ſo plain and ſimple 
in itſclf that it is not capable of two interpretations. When 
we ſpeak of writs being continued, we mean that it muſt appear 
on the record that the court has from time to time kept the origi- 
nal ſuit alive; and that the plaintiff is preceeding to bring the de- 


fendant into court on the ſuit originally commenced. But it 


mult appear on the record that it was a continuance of the ori- 
ginal writ. Now here a bill of Middleſex was ſued out, which 
was continued down to a certain time, when that proceeding 
ſtopped, and then the plaintiff ſued out an attachment of pri- 
vilege, which was not a continuance of the former writ ; for it 
has no connection with it. The caſes from Shower and Barnes 
were cited to ſhew that an attachment of privilege was only as 
a latitat, and not as an original writ ; but that proves that it is 
not a latitat; for nullum fimile eft idem. With reſpe& to the 
inſtances put of a perſon becoming a member of parliament, or 

4 | an 
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an attorney, after he is ſued; it will be time enough to decide 
the former when it occurs: but the latter is too clear to admit of 
a doubt; for he cannot avail himſelf of the privilege which is 
conferred on him after the action is brought: and, if in ſuch a 
caſe he were to plead his privilege, the plaintiff might reply that 
the writ was ſued out againſt him before he became an attorney, 

GRosE, J. The ſtatute of limitations (@) enacts that all actions 
upon the caſe &c. ſhall be commenced and ſued within fix years 
next after the cauſe of action: But this ſuit was not commenced 
within that time; for a bill of Middleſex and an attachment of 
privilege cannot be ſaid to be one and the ſame ſuit. 


Judgment for the defendant, 
(a) 21 Face 1. c. 16. % 3. 


T. PouzE R, Aſſignee of J. Po u RRV, againft 
PARTINGTON and Another Executor of M. 
GRYLLS. 


HIS was an action of covenant. The declaration ſtated 

that by an indenture, dated 3d January 1764, M. Grylls 

in conſideration of 30 J. demiſed to F. Pomery a moiety of the 
tithes of corn and grain in St. Mot in Cornwall, for 99 years, 
if the plaintiff ſhould ſo long live, to commence from and im- 
mediately after the deaths of J. Pomery and E. Carlyon, at the 
rents of 195. payable quarterly, two capons yearly, and a heriot 
of 40s. on the death of the plaintiff, he dying tenant in poſſeſ- 
ſion. That the leaſe contained a cant by M. Grylls, war- 
ranting title to F. Pomery, his executors Sc. The declaration 
then ſtated the deaths of J. Pomery and E. Carlyon, on which 
the plaintiff became poſſeſſed of the moiety of the tithes. That 
one C. Grylls, being ſeiſed in fee of the moiety of the ſaid 
tithes, by will dated 23d April 1726 deviſed all his manors, 
meſſuages, lands, tenements, and hereditaments, with their ap- 
purtenances, to his wife Mary Grylls for life, remainder to 
truſtees to the uſe of William Grylls for life, remainder to the 
uſe of R. Grylls the eldeſt ſon of William for life, remainder to 
the uſe of his firſt and other ſons &c. in tail-male, remainder to 
the uſe of M. Grylls (the leſſor,) ſecond ſon of V. Grylls, for 
life, remainder to the uſe of his firſt and other ſons in tail-male, 
remainder to the deviſor's own right heirs. That the deviſor 
Vo. III. 81 declared 
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declared his intent to be that, notwithſtanding any uſe or eſtate 


therein limited, it ſhould and might be lawful to and for the ſaid 


I. Grylls for and during the term of his natural life, and after- 
wards to and for all and every other perſon or perſons to whom 
the lands and premiſes aforeſaid ſhould by virtue of the limita- 
tions aforeſaid come and deſcend, as the ſame ſhould happen, at 
his and their wills and pleaſure, from time to time and at all 
times, by any deed or deeds indented, under their hands and ſeals 
reſpectively, to grant demiſe and legſe all or any of the ſaid manors, 
parts of manors, meſſuages, lands, tenements, and hereditaments, 
to any perſon or perſons whomſoever, for 1, 2, or 3, life or lives, 
or for the term of 99 years, to be determinable on the deaths of 1, 
2, or 3, perſon or perſons, either in poſſeſſion, or reverſion; % 
as the uſual rents, and other yearly payments, dues, reſervations, 
and heriots be from time to time reſerved and made due and 
payable yearly to ſuch perſon and perſons, to whom the next and 
immediate reverſion and inheritance of the ſaid premiſes ſhould 
by virtue of the limitations and uſes therein before mentioned 
from time to time appertain and belong ; and ſo as there ſhould 
not be at any one time any greater or larger eſtate upon any one 
tenement, or part of a tenemeat, ſo leaſed, demiſed, and granted, 


than for 3 lives or for gg years, determinable on the deaths of 


I, 2, or 3, perſon or perſons, either in poſſeſſion or revertion ; 
and ſo as ſuch leaſe or leaſes ſhould not be made diſpuniſhable of 
waſte, The declaration then ſtated that, after the deceaſe of 


_ Charles Grylls, the ſaid Mary, William, and Robert, Grylls 


were ſucceſſively ſeiſed of the ſeveral and reſpective eſtates 
above deviſed to them; and that R. Grylls, being ſo ſeiſed, on 
the 29th September 1742 made the demiſe of the premiſes in 
the above indenture mentioned for gg years, determinable (as is 
therein mentioned) on the deaths of J. Pomery and Elizabeth 
Carlyon, That R. Grylls afterwards died, without iſſue of his 
body; whereupon the ſaid Mathew Grylls became ſeiſed of 
the reverſion of the moiety of the ſaid tithes for the term of 


his life, the remainder thereof belonging in the manner by the 


above will limited ; and being ſo ſeiſed demiſed the ſame to 
the ſaid J. Pomery in manner above ſet forth, and during the 


term therein died without iſſue male of his body. That V. 


Grylls had no other ſons beſides the ſaid Robert and Matbew. 
That after the death of Mathew one Richard Gerveys Grylls, 
claiming title to the ſaid moiety, as right heir of Charles Grylls 
the deviſor, he bcipg the grandſon of Gerveys Gry/ls the brother 

| Es | of 
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of Charles Grylls, brought an ejectment againſt the preſent 
plaintiff for the recovery of the moiety of the ſaid tithes, in as 
much as the ſaid Mathew had not good and ſufficient right &c, 
to grant and demiſe the ſame according to the form and effe& 
of the above leaſe; and, in Micbaelmas Term 1785, obtained a 
judgment againſt the preſent plaintiff for the recovery thereof, 
who was thereupon ejected, SS. | 

To this declaration the defendants pleaded, firſt, that the in- 
denture was not the deed of Mathew Grylls; 2dly, that Ma- 
thew Grylls had good and ſufficient right to grant and demiſe 
the ſaid tithes according to the tenor and effect of the ſaid in- 
denture; and, 3dly, that the plaintiff was not ejected, &c; upon 
which iſſues were joined. And at the trial at the laſt Launceſfon 
Aſſizes before Perryn, Baron, a verdi& was found for the plain- 
tiff, ſubject to the opinion of this Court on the following caſe. 

Charles Grylls was, at the time of making his ſaid will, ſeiſed 
in fee of the moiety of the ſaid tithes, and of certain manors, 
lands, tenements, and hereditaments, and deviſed in the man- 
ner ſtated in the declaration. The indenture of demiſe, on 
which the action is brought, and a counterpart thereof, were 
duly executed &c. Mary, William, Robert, and Mathew, Grylls, 


in the will mentioned, were reſpectively ſeiſed of the ſaid tithes, 
and died, as in the declaration ſtated, before the demiſe in the 


declaration in the ejectment therein mentioned. Robert and 
Mathew died without iſſue male; and William had no other ſon, 


beſides the ſaid Robert and Mathew. At the time of making 


the leaſe, on which this action was brought, there was no ſub- 
ſiſting leaſe of the tithes, except the leaſe mentioned in the de- 
claration, dated the 29th September 1742. Richard Gerveys 
Grylls, the grandſon, being the right heir of the deviſor, obtain- 
ed a verdict in the ejeAment on the 25th of July 1785 and in 


the following term ſigned judgment, and ſued out his writ of 


habere facias poſſeſſionem, which was duly executed, At the 


time of making the will of Charles Grylls, part of the premiſes 
thereby deviſed in the manner {tated in the declaration, and not 
comprized in the leaſe on which this action is brought, had been 


uſually demiſed, reſerving rents, and other yearly payments, 
dues, reſervations, and heriots: But the moiety of the ſaid 
tithes was never leaſed before the making of the will of Charles 
Grylls. The preſent defendants had notice of the ejectment 


brought by the ſaid R. Gerveys Gry!ls on the 11th day of Ju 


1785: that cauſe was tried at Bodmin on the 25th of the ſame 
| month, 
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month, and a verdict found for the leſſor of the plaintiff, It 
was proved at the trial of this cauſe that the value of the moiety 
of the ſaid tithes was 30 J. per annum; and it was contended on 
the part of the plaintiff that the mode of eſtimating the damage 
ſuſtained by him, if he were intitled to recover, was to aſcer- 
tain the value of the intereſt in the ſaid term contained in the in- 
denture, on which the action is brought, at the time of the 
death of Mathew Grylls, and to add to the amount thereof the 
coſts of defending the ejectment, by which mode of eſtimation 
of the damages the ſame amount to 500 JI. On the part of the 
defendants it was inſiſted that the plaintiff was only intitled 
to recover the ſum of 30/., being the fine paid on the making 
of the leaſe, the intereſt thereof calculated to the time of 
the judgment, and the coſts of defending the ejectment, which 
ſums amount to 125/. 17s. 2d. 

This caſe was argued laſt term by Lens for the plaintiff, and 
Burrough for the defendants ; and again, on this day by Law- 
rence, Serjt. for the defendants; Morris was to have argued for 
the plaintiff, but no court were ſatisfied with the former argu- 
ment. 

Lens, for the plaintiff, b f that he was entitled to re- 
cover on the ground that Mathew Grylls had no power to make 
the leaſe in queſtion (a). Powers of this ſort have always been 
conſtrued ſtrictly, ſo as to prevent the reverſioner from being 
injured for the ſake of a preſent benefit to the poſſeſſor; though 
ſtill indeed the intention of the party is the true rule of con- 
ſtruction. Now here the manifeſt intention was that nothing 
ſhould be demiſed but what had been z/ually demiſed before; 


the reſt was intended to remain in the hands of the poſſeſſor 
for the time being for his benefit. 


For according to the terms 
of the power the zſual rent was to be reſerved for every thing 


which was demiſed; and therefore taking the whole of the 


power together it amounted to this, that all ſuch parts of the 
eſtate as had been before demiſed might be demiſed again on the 
zſual rents, but that the other part ſhould not be demiſed at all; 
and here it is ſtated that there had been other parts of the eſtate 
before demiſed, but that this had not. In Mounſjoy's caſe (5) it ap- 


(a) A preliminary objection was taken, | ed on the principal queſtion only, it is 
viz. that the defendants were eſtopped from | thought unneceſſary to enter into this and 
d | other minute points which were ated in the 
notice of the ejectment brought againſt the | courſe of the argument. 

plaintiff and neglected to defend his title: | (3) 5 Co. 3, 6. and Moore 197. S. C 
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peared that by a ſpecial act of parliament the manor of Hempftone 
Arundel was entailed on A. the wife of Lord Mountjoy, with 
ſeveral remainders over, with a proviſo that neither of the 
donees ſhould alien &, the ſaid manors &c, or any part thereof, 
but only [apud alia] for term of life, or for years, or at will, 
after the cuſtom of the manor, yielding the true and ancient rent 
of the ſaid lands and tenements; and that all other acts ſhould 
be void. The ſpecial verdi further ſtated that the manor con- 
ſiſted of ſeveral free rents, and copyhold tenements, an acre of 
waſte Cc. The Lord Mountjoy and his wife demiſed a moiety 
of the manor with the appurtenances for 300 years rendering 
rent. There the ſecond reſolution of the court was, that in 
reſpect that the acre of waſte had never been demiſed before, the 
rent which was entirely reſerved out of the whole could not be 
ſaid to be vetus et antiquus reditus; for how could it be called 
ſo when it iſſued out of a thing which never was charged with 
any rent before. And the fourth reſolution went till further; 
for the leaſe was alſo held bad, becauſe the rent was reſerved 
half-yearly inſtead of quarterly, the latter being the moſt bene- 
ficial for thoſe in remainder, This ſhews the great ſtrictneſs 
with which the courts have conſidered this ſubject. And the 
words of the report in Moore are ſtill ſtronger ; for it is there 
ſaid, that by the words yielding the true and ancient rent, &c, 
it is of neceſſity that the thing demiſed ſhould have been in 
demiſe before, and that the rent ſhould be reſerved on ſuch de- 


miſe, which was not the caſe; wherefore there was no true 


and ancient rent reſerved. The foundation of that judgment 
was, that the intention of the parties, that nothing ſhould be 
demiſed which had not been before demiſed, was to be collected 
from the words ** yielding and paying the true and ancient rent;” 
and that thoſe words operated in reſtraint of the former words 
of the act giving the power. The caſe of Baggot v. Oughton 
(a) was decided on the ſame principle ; where in a marriage 
ſettlement there was a proviſo that any perſon ſeiſed by virtue 
thereof of the land might leaſe for three hives or twenty-one 
years all or any part of the premiſes at ſuch yearly rents or more 
as the ſame were then let at. The queſtion there turned on 
the validity of a leaſe of a capital meſſuage, for twenty-one years 
reſerving no rent, which” had never been let before: The Court 
were unanimouſly of opinion that it was void; referring to the 


(a) 8 Med. 249. and Forte). 332. 7 
Vor. III. 8 K judgment 
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judgment of Lord Ch. J. Vaugban, in Triſtram v. Baltinglaf; (a); 
where he ſaid that where power is given to make leaſes of lands 


for twenty-one years, reſerving the rents which were thereon 


reſerved at the time of making the deed, in ſuch caſe the lands 
demiſable by that power muſt be lands then in leaſe on which 
ſome rent is reſerved, And according to Forteſcue's report of 
the caſe, the Court held it a void leaſe notwithſtanding Comber- 


ford's caſe (6), and that of Walker v. Mateman (c). And it is to be 


obſerved that in the caſe of Baggot v. Oughton there was a general 
power to demiſe all or any partof the ptemiſes; which generality was 
held to be reſtrained by the ſubſequent words. With reſpe to 


Comberford's caſe, which will be relied on by the other fide, there 


lands were conveyed to uſes, with a power to make leaſes of the 
premiſes or any part thereof for three lives or years determinable 
thereon, ita quod ſuch rent or more be reſerved as was reſerved or 
paid thereon for two years next before. Some of the lands had not 
been leaſed before at any rent for two years; and yet it was ſaid 
that the party might leaſe theſe Jands reſerving what rent he 


*pleaſed ; for it appeared by the generality of the words that it 


was intended that he ſhould have power to leaſe all the lands. 
Perhaps part of that caſe, which goes to ſhew that the con- 
ſtruction of ſuch a power muſt be governed by the apparent 
intent of the parties, may be ſupported : but if it be cited to 
ſhew that the generality of the words in the firſt part could not 
be reſtrained by the ſubſequent words, that caſe cannot be law, 
For the act of parliament in Lord Mountj2y's caſe had equally 
general words, and yet they were held to be reſtrained by what 


followed. In truth the whole of ſuch a clauſe muſt be taken 


together in order to colle& what the intention of the party really 
was; and therefore it is begging the queſtion to ſay, that the 
intention of the party that all ſhould be demiſed is to be col- 
lected from the firſt general words, without taking into con- 
fideration the reſtrictive words, which control the generality 
of the former, and ſignify part of that intention. In the fame 
manner it might equally be contended that a fee ſhould pats 
by general words in a will, notwithſtanding the addition of ſub- 
ſequent words, ſhewing a manifeſt intention that only an eſtate 
for life or in tail ſhould paſs. Another caſe is that of Walker 
v. Wakeman (d); where an eſtate conſiſting of land and a rec- 


(a) Yargh. 35. (c) 2 Lev. 150. 
(5) 2 Rel. Abr. 262. fl. 15. (4) 1 Yeatr. 294. and 2 Lev. 150. S. C. 


tory 
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tory was conveyed to the uſe of one for life &c, with a power 
to let the premiſes or any part of them, ſo as ſuch a rent was 
reſerved for every acre of land. The tenant for life demiſed 


the rectory which conſiſted of 2:thes only, reſerving a rent; and p 


the court held that the leaſe of the rectory was good. But 
there the reſtriction could not be applied to the ſubject matter 
of the rectory z for the rent was to be reſerved for every acre ; 
and Hale ſaid in the report of the caſe in 3 Keb. 595, that re- 
ſerving 5s. per acre muſt be intended of ſuch things as con- 
ſiſted of acres. But here the reſtriction does operate upon the 
ſubject matter of every part of the premiſes contained in the 
power. And beſides the reſolution there was chiefly grounded 
on Comberford's caſe, as to which Lord Hale obſerved that, 
res eſſet integra, he ſhould have been of another opinion. As 
to the caſe of Winter v. Loveday (a), in which it was ſaid that 
where a qualification is annexed to a power of leaſing, which 
if obſerved goes in deſtruction of the power, the law will diſ- 
penſe with ſuch a qualification ; as for inſtance where there is 


a power given to one to make a leaſe of a manor or of any part ſo- 


as the ancient rent is reſerved, he may by this power make a 
leaſe of the ſervices, parcel of the manor, upon which no rent 
can be reierved, otherwiſe the expreſs power would be de- 
feated : the anſwer to that is, that it was not the point in judg- 
ment before the court: but beſides the qualification in this caſe 
does not go to the deſtruction of the power; fot there is ſome- 
thing on which the power may operate even though the quali- 
fication were obſerved. Neither is the laſt caſe on this ſubject, 
that of Goodtitle v. Funucan (6b), an authority againſt the plain- 
tiff; for there Lord Mansfield relied on the power to leaſe the 
manors and fiſheries being expreſsly given (c), and oblerved that 
the :eſtriction that the uſual rent or more thould be reſerved 
could not have been intended to operate on the f/berties demiled. 
There too the manor and fiſheries were of very trifling va- 
lue, and therefore could not have been within the contempla- 
tion of the parties; and the reverſioner could not be injured, as 
in fact 30. a year more was reſerved than had ever been paid 
before. Whereas in this caſe the value of the tithes is 300. per 
annum; and, as only a nominal rent was reſerved, a material in- 


(a) Carth. 429. | upon reference to the original ſtate of the 
(4) Dougl. 543. caſe, but the word f/heries happens not te 


(c) Note, That appears by the judgment | be inſerted in the previous part of the re- 


of Lord Mansfield in the printed report, and | port. | 
| * 
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jury has been done to the reverſioner. And in that caſe the court 
acknowledged the caſe of Baggot v. Oughton to be good law, 
and profeſſed to proceed upon it. The principle here contended 
for was alſo recognized in the caſe of Doe v. Sandbam (a); where 
it was held that an unuſual covenant in a leaſe was an undue 
execution of a power to leaſe reſerving the uſual covenants, and 
that the leaſe was void. Upon a review of all the authorities 
it appears that the intention of the parties is the governing 
principle of conſtruction, which can only be collected by con- 
ſtruing the whole together: and upon a queſtion of intention, 
if it were even doubtful on the words themſelves, it is material 
to obſerve that tithes are not uſually a ſubject of demiſe. 
Lawrence, Serjt. and Burrough, contra. The queſtion muſt 
depend on the intention of the deviſor and on the adjudged caſes. 
Now the will is drawn in a technical form, and all the limita- 
tions in it are confined to the male branches of the family; from 
whence it is fair to infer that it was the deviſor's intention to 
give the perſon in poſſeſſion a power of making a proviſion for 
the female parts of the family out of any part of the eſtate. The 
intent that every part of the eſtate might be leaſed is 
ſufficiently expreſſed by the general words which the deviſor 
has uſed ; for the power to leaſe contains a deſcription 
of all his manors, lands, tenements, hereditaments, &c, in 
the moſt general words; and there is nothing to reſtrain the ope- 
ration of thoſe words as to the ſubject matter of this demiſe. 
The power given in Mountjoy's' caſe was a negative one; and not 


a general power, as this is, with a qualification annexed to it. 


There the proviſo was that the perſon in poſſeſſion ſhould not 
alien Ce, but only for a jointure, &c, and at ſuch rents. That 
therefore could not be extended to give an affirmative power of 
leaſing a ſubject matter, where the condition impoſed could not 
be complied with. The caſe of Baggo? v. Oughton allo turned 
on the intention of the parties; and Lord Mansfield, when com- 
menting on that caſe (5), ſaid ** that the nature of the power 
ſhewed that it could not be meant to extend to the ancient 
manor houſe at all, much leſs without reſerving any rent.” But 
the nature of this property does not manifeſt that it was the de- 
viſor's intention that the tithes ſhould not be demiſed. As to 
the caſe of Triſtram v. Lady Baltinglaſs (c); there the power 


was to let all or any of the premiſes which at any time 


theretofore had been uſually letten or demiſed;“ the words 


(a) Ante, 1 vol. 705. (4) Devgl. 552= () Yaugh, 28. 
| 4 * which 
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te which had been uſually letten“ were of the very eſſence of 


the power ; they operated as a negative power, and conſequently 
only ſuch part of the property as had been letten before could be 
demiſed under it. If then theſe three caſes do not govern the 
preſent, there are ſeveral authorities to ſhew that this leaſe may 
be ſupported under the power. The firſt of them is Comber- 
ford's caſe, which has always been conlidered as a leading au- 
thority on this queſtion, That is not an abridged, but an 
original manuſcript, caſe of Serjt. Rolle; and it has been te- 
peatedly recognized in ſubſequent caſes; 2 Lev. 150.; 1 Ventr. 


294; 12 Mod. 151; and Doug/. 553. The caſe of Walker v. 


Wakeman (a) is allo a ſtrong authority; for there, though the 
power required a reſervation of 5 4. rent for every acre of land, a 
leaſe of the reQuory, conſiſting of tithes, was held good, becauſe 
the reſtriction was inapplicable to the ſubject of the demiſe. 
And though Lord Hale there ſaid that perhaps he ſhould have 
been of a different opinion, had the queſtion not been decided, 
yet he held himſelf bound by the authority of Comberford's caſe, 
and thought the law on this ſubje& was not to be ſhaken. The 
caſe of Winter v. Lovegay (6), which is conformable to Com- 
berford' s caſe, takes the diſtinction between ſuch qualifications 
as may and may not be diſpenſed with; namely, „where a 
„qualification is annexed to a power of leaſing, which if ob- 
* ſerved goes in deſtruction of the power, the law will diſpenſe 
te with ſuch qualification.” Here therefore if the words“ re- 
ſerving the uſual rent Cc, be conſtrued to extend to the 
whole power, it will deſtroy the generality of that. power, The 
intention of the deviſor was that the uſual rent ſhould be 
reſerved for ſuch parts of the premiſes as had been uſually 
letten before, but not to reſtrain the perſon in poſſeſſion from 
alſo letting other parts of the premiſes which had not been be- 
fore demiſed. This mode of conſtruction is alſo agreeable to 
Lord Mansfieid's opinion in the caſe in Douglas; where, ſpeak- 
ing of Comberford's caſe, he ſaid “ the reaſoning was, that, the 
power being to let a//, it would go in deſtruction of the power to 
reſtrain the tenant for life from letting part, becauſe it had not 
been let before.” In the cale in Douglas, of Goodtitle and Funucan, 
it was held that, under a power to leaſe Cc, © fo as there be re- 
*« ſerved as much rent as is now paid for the ſame,” the manors 
and fiſheries were well let, although they had never been demiſed 
before: and Lord Mansfield thought the intention was to give 2 
* (a) 2 Lev. 150. (5) Carth, 429. 
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power to demiſe all, reſerving as much rent in the whole as had 
been paid before. There is alſo another authority in Vin. Abr. 
Title“ Power,” A. 4. pl. 1., where it is ſaid that, under a power 


to make leaſes, reſerving ſo much rent or profit as had for- 


merly been reſerved upon every demiſe for 21 years, or 
three lives in poſſeſſion only, lands in the poſſeſſion of the 


feoffor might be demiſed without rent. 


Lens in reply. In thoſe caſes where the leaſes were held good 
notwithſtanding the condition was not complied with, an expreſs ' 
power to demiſe that particular part of the eſtate was before 
given, which conſequently would have been defeated, if the 
leaſes had not been ſupported. The caſes of Winter v. Loveday 
and Gocdtitle v. Funucan turned on that diſtintion : But in 
this caſe there is no expreſs power to demiſe the tithes ; the in- 
tention to give a power of letting them is only to be collected from 
the generality of the firſt words, but the reſtriction expreſſed by 
the latter words ſhews that the deviſor had no ſuch intention. 
The diſtinction which has been taken between negative and 
affirmative powers is not well founded; it is the ſame in ſub- 
ſtance whether the power be ** not to let but on certain terms,” 
or * to let ſubject to certain conditions.” In both caſes the 
negative muſt be taken as part of the power, and the power muſt 
be underſtood ſubject to the reſtriction ; otherwiſe the intention, 
which can only be collected from the whole power taken to- 
gether, would be defeated. With regard to the caſe cited from 
Viner, it is ſufficient to ſay of it that it has never been acted up- 
on, or even noticed in an y of the ſubſequent caſes upon this 
ſubject. | 

Lord Kenyon, Ch. J. When I firſt read over this caſe I con- 
feſs I entertained no doubt upon the queſtion ; but when Comber- 

Ford's caſe was ſtated at the bar, I wiſhed to ſee on what ground 
the court proceeded in determining it. For if certain legal 
ideas be annexed” to certain technical words, as in the caſe 
of limitations of real eſtates, it would be extremely dangerous 
to depart from the ſenſe given to them by the law, however ap- 
parent the intention of rhe parties might be to the contrary. Now 
on looking into that caſe the rule will be found to be clear and 
undoubted: but the counſel, who argued Goodtitle v. Funucan, in 
ſtating Comberford s caſe omitted the moſt important words, 
namely, that the intention of the parties was to govern, If that be 
the rule, and the Judges in conſtruing the particular words of dif- 


ferent powers have appeared to make contradictory deciſions at 
3 different 


IN THE THIRTIETH YEAR OF GEORGE III. 


different times, it is not that they have denied the general rule, 
but becauſe ſome of them have erred in the application of the 
general rule to the particular caſe before them, For in all the 
caſes they profeſs to determine upon the intention of the parties. 
It is not neceffary to go into all the caſes which have been cited; 
becauſe they are all arranged in Doug/. 554, and the due effect 
given to them by Lord Mansfield; from all which he at laſt ex- 
tracts the general rule, that the conſtruction of theſe powers 
muſt be governed by the intention of the parties. And in ap- 
plying that rule to the caſe of Baggot v. Oughton, he ſaid ** ina 


family ſettlement of an eſtate, confiſting of ſome ground always 


occupied together with the ſeat, and of lands let to tenants upon 
rents reſerved, the qualification annexed to the power of leaſing, 
that the ancient rent muſt be reſerved, manifeſtly excludes the 
manfion-bouſe, and lands about it, never let. No man could 
intend to authorize a tenant for life to deprive the repreſentative 
of the family of the uſe of the manſion-houſe, The words in 
ſuch a caſe ſhew that the power is meant to extend only to what 
has been uſually let. By that means the heir enjoys alb the pre- 
miſes in the ſettlement, juſt as they were held by his anceſtor, 
the tenant for life : He has the occupation of what was always 
occupied, and the rent of what was always let.” Now the whole 
of this reaſoning applies moſt pointedly to the caſe before us. 
Theſe tithes never have been let, but have always been occupied 
by the poſſeſſor of the eſtate. Therefore I do not think that the 
caſe of Baggot v. Oughton can be diſtinguiſhed from this in prin- 
ciple. That caſe afterwards went to the Houſe of Lords, though 
I do not find it in Bro. Parl. Caſes (a). This is the broad 
ground on which I am of opinion that the leaſe in - queſtion is 
not a valid one, There are indeed other grounds upon which 
ſtreſs might be laid to ſhew that this was the intention of the 
deviſor, if it were neceſſary to have recourſe to them, In the 
enumeration of the property to be leaſed every particular men- 
tioned is a corporeal hereditament ; the word“ hereditament” is 
indeed ſufficiently comprehenſive, in it's general ſignification, to 
include tithes; but the other words, which accompany it, ſhew 
the ſenſe in which it is to be taken here. Another circum- 
ſtance is that the leaſes are not to be diſpuniſhable of waſte; a 


proviſion which could not apply to tithes. But I do not with to 


rely on theſe ſmall circumſtances, my opinion being founded on 


(a) It appears from a note in 8 Med. 381. | Houſe of Lords. 


that this judgment was affirmed in the 
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the general intention of the party which is fairly to be collected 
from the other part of the caſe. For it is inconceiveable that the 
deviſor intended under the power of leaſing to give authority to 
reduce the value of the tithes from 30 J. to 195. a- year. And 
indeed according to the defendant's arguments, the leaſe would 
have been equally good if no rent at all had been reſerved. As 
the leaſe in queſtion therefore is not warranted by the power, it 
is void. 

ASHHURST, J. The principle, on which this caſe muſt be 
determined, was clearly illuſtrated by Lord Mansfield in Good- 
title v Funucan, when he examined the grounds of the different 
deciſions: and indeed his opinion is fo full and explicit, that it is 
not neceſlary to repeat the grounds of it here. But the infer- 
ence from them all is that the intention of the parties is to 
govern the conſtruction of the power. Now here the manifeſt 
intention of the deviſor was, that nothing ſhould be demiſed 
but that which had been letten before; theſe tithes therefore 
could not be leaſed, becauſe the uſual rent could not be reſerved, 
they never having been let before. Perhaps the deviſor had 
this reaſon for impoſing ſuch a reſtriction on the tenant in poſ- 
ſeſſion, that, if no rent had been before reſerved for ſome part of 
the premiſes, there could be no guide for the future rent; and 
therefore the tenant for the ſake of an immediate advantage to 
himſelf might otherwiſe have made a beneficial leaſe, reſerving 


only a nominal rent. 


Bur LER, J. The fingle point to be conſidered is the inten- 
tion of the deviſor. Now in my opinion the nature of the pro- 
perty alone is ſufficient to decide the queſtion. © This gentleman 
had an eſtate of a conſiderable value, part of which was in his 
own occupation, and the reſt was held by leaſe : That was the way 
in which he occupied his property; and he intended that thoſe, 
who enjoyed his eſtate afterwards, ſhould enjoy it in the ſame 
manner. The part of Lord Mansfield 's judgment in the caſe of 
Goodtitle v. Funucan, which has juſt been read by my Lord, 
ſeems to be a judgment formed for this very cate. For it is a 
reaſoning on the caſe where part of the eſtate is enjoyed in poſ- 
ſeſſion, and part on leaſe; which Lord Mansfield conſidered ſo 
clear as not to admit of a doubt. In all the caſes, which. Lord 
Mansfield examined, the intention of the parties was the only 
point to be conſidered. The misfortune in Comberford's caſe 
was that the Court relied on two words, ita quod, of little or no 


> ng themſelves, but which were thought to have a 
technical 
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technical conſtruction. In Walker v. Wakeman thoſe words re- 
ceived a ſimilar conſtruction, though manifeſtly agaiaſt Lord 
Hale's opinion. In the caſe of Baggot v. Oughton the Court got 
rid of the words ita guod; for though the reſttiction in that 
| caſe was to let af ſuch yearly rents or more as the ſame were then 
let at, yet they were the fame in ſubſtance. And in Goodtitle v. 
Funucan, which was twice argued, it was ſaid by one of the coun- 
fel at the bar, that there was no difference whether the power 
were to leaſereferving the ancient rent, or ita quad the ancient rent 
be reſerved; and the Court were of the ſame opinion. And 
the determination of that caſe proceeded on the intention of tho 
parties. There Lord Mansfield faid the intent was apparent from 
the words of the power, and the nature of the property. Now 
from what was the intention collected? firſt, from the expreſs 
power to demife the manor and fiſhery, which diſtinguiſhes that 
caſe from the preſent: that ſhewed that it never could have been 
intended to annex the reſtriction, of reſerving the uſual rent, to 
the demiſe of the manor, becauſe it had never been let before; 
next, fromthe value of the manor, which was merely nominal; and 
3dly, from the ſmallneſs,of the fiſhery, which was worth only 
15s. per annum, and had been let once before, though it was 
not in leaſe at the time of the ſettlement; from whence the in- 
tent was concluded to be, that the party might let all the pre- 
miſes, reſerving as much rent in the whole as had been reſerved 
before. That was a harſh attempt by a young nobleman to ſet aſide 
the whole leaſe on account of the trivial article of the fiſhery, which 
none of the parties to the ſettlement ever underſtood was meant to 
be excepted out of the power of leaſing. In that caſe, too, the Court 
relied on the words at the end of the power ** or proportionably 
for any part thereof,” though no notice is taken of it in the 
printed report. For thoſe words ſhewed that it was the intention 
of the parties that the quantum of the rent, and not any particu- 
lar part of the premiſes included in the ſettlement, was to guide 
the perſon in executing the power, But in this caſe the deviſor 
did not intend that any part of the eſtate ſhould be let but that 
which had been uſually demiſed before. | 

GRrose, J. This has been very properly conſidered as a 
queſtion of intention; and the intention of the deviſor clearly 
appears to have been this, that ſuch parts of the eſtate as had 
been before leaſed ſkould continue to be granted on leaſe, re- 
ſerving the uſual rents, but that thoſe parts, which had never 
been before demiſed, ſhould not be let. Now it appears by the 
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caſe that the lands had been let before, but not the tithes ; and 


conſequently this leaſe of the tithes cannot be ſupported. There 


is another expreſſion, befides thoſe which have been already 
commented on by the Court, which ſhews that this was the 
deviſor's intent; for part of the reſtriction was ** that there 
ſhould not be at any one time any greater eſtate upon any one 
tenement, or part of a tenement ſo leaſed, than for three lives 
or 99 years.” Now though the worde“ tenement” in its gene- 
ral ſenſe may include z7hes, yet it is clear that it was not ſo uſed 
in this power. On the former argument my doubt aroſe on 
Comberford's caſe ; and even there the Court profeſſed to decide 
on the intention of the parties. And though I differ with 
them in the conſtruction of the words there uſed, yet I agree 
with the principle upon which that caſe was determined. I 
alſo agree with Lord Mansfeeld's opinion, in his comment on 
the caſe of Baggot v. vn. | which applies forcibly to the 
preſent caſe, 

Poſtea to the plaintiff *Y 


hint any opinion on the ſubject, they thought 
that the plaintiff ought only to take the 
ſmaller ſum ; on which it was agreed that 
the verdict ſhould be entered for 125 4. 
175. 2d. 


(a) The Court ſaid that, unleſs the coun- | 
ſel agreed upon the ſum to be taken as da- 
mages, they mult neceſſarily ſend the caſe 
back to a jury, to have the quantum of da- 
mages aſſeſſed ; but, as far as they could 
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October 26th, 1780; by which the plaintiff and one R. Webb 
demiſed, according to their reſpective eſtates, and intereſts, cer- 
tain premiſes to the defendant for eleven years, at the yearly 
rent of 200/. payable quarterly ; in which the defendant cove- 
nanted to repair, and to pay the rent; and the declaration aſ- 
ſigned two breaches, one for not repairing, the other for non- 
payment of rent. The defendant pleaded, iſt, Non eft factum; 
2dly, that R. Webb before and at the time of making the leaſe 
was poſſeſſed of the demiſed premiſes for the reſidue then to 
come of a term of gg years, commencing on the 24th of June 
1770, ſubject to an equity of redemption by the plaintiff on 
payment of a certain ſum with intereſt; and that the ſeveral 
covenants in the declaration mentioned were made by the de- 


become extinguiſhed during the leaſe by the reverſioner acquiring their eſtates, ſtill the mortgagor may 


maintain an action of covenant againſt the leſſee, the covenants being in " SEE 


fendant 
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fendant with the plaintiff in reſpect of the ſeveral and reſpee- 
tive eſtates and intereſts of the plaintiff and R. VHebò in the ſaid 
demiſed premiſes, and not otherwiſe, That one G. Medley before 
and at the time of making the ſaid indenture, and from thence 
until and at the time of making the indenture thereafter next 
mentioned, was ſeiſed in fee of the reverſion of the ſaid demiſed 
premiſes, expectant on the determination of the ſaid term of 
99 years, and on the 23d and 24th March 1781 by indentures of 
leaſe and releaſe, he bargained fold and releaſed the ſaid reverſion 
to the plaintiff and M. Thomas and their heirs in truſt as to the 
eſtate and intereſt of M. Thomas for the plaintiff in fee; by 
virtue whereof they became ſeiſed; and on the 26th and 27th 
of March 1781 by indentures of leaſe and releaſe they bargained 
ſold and relcaſed the ſame to M. Thackeray and his heirs in truſt 
for R. Webb in fee, ſubje to a proviſo for the redemption of 
the premiſes on payment by the plaintiff to Webb of a ſum of 
money on a certain day paſſed ; by virtue whereof M. Thackeray 
became ſeiſed in fee of that reverſion. That during the term 
granted by the leaſe the defendant being ſo poſſeſſed &c for the 
term of 11 years, and the reverſion of the ſame for the then 
reſidue of the term of gg years belonging to the ſaid R. Webs, 
the further reverſion thereof belonging as aforeſaid, ſubject to 
ſuch equity of redemption by the plaintiff, R. Webb died on 
zoth May 1785, having firſt made his will and thereby given all 
his wordly eſtate and effects to one Sarab Webs for ever, and 
appointed her ſole executrix, who proved the will, and aſſented 
to the bequeſt, and claimed to have the ſaid reverſion for the 
then reſidue of the term of 99 years (ſubject to the equity of te- 
demption by the plaintiff) and the money thereupon ſecured to 
R. Webb in his life, as legatee thereof; and by virtue of ſuch 
bequeſt, aſſent, and claim, ſhe became poſſeſſed of the ſaid rever- 
ſion of 99 years. That by indentures of leaſe and releaſe of the 
12th and 13th February 1787 M. Thackeray and the plaintiff, 
according to their reſpective eſtates and intereſts, bargained ſold 
and releaſed to Sarab Webb in fee the ſaid reverſion, freed and 
diſcharged from all equity of redemption, by virtue whereof and 
by force of the ſtatute &c the ſeveral and reſpective eſtates and in- 
tereſts of the plaintiff and of R. Webb of and in the ſaid premiſes, 
in teſpect whereof the covenants were fo made by the defendant 
with the plaintiff, became and were wholly merged and extin- 
guiſhed. gdly, That at the time of the demiſe R. Webb was 
poſſcſſed of the demiſed premiſes for the reſidue of a certain 
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term of gg years, commencing on the 24th of June 1770, ſub- 
jet to an equity of redemption by the plaintiff on payment of a 
certain ſum to R. Webb; and that the ſeveral covenants in the 
declaration were made by the defendant with the plaintiff in re- 
ſpect of the ſeveral and reſpective eſtates and intereſts of the 
plaintiff and R. Webb. And that during the term, to wit, on 
the 13th of February 1787, the ſaid ſeveral and reſpective in- 
tereſts of the plaintiff and R. Webb in the demiſed premiſes, 
in reſpect whereof the covenants were fo made by the defendant 
with the plaintiff, became and were wholly ended and determin- 
ed. Atbly, That R. Webb was poſſeſſed of the reverſion of gg 
years, ſubject & (as before); that the ſeveral covenants were 
made by the defendant with the plaintiff in reſpect of the ſaid 


equity of redemption of the plaintiff, and not otherwiſe. That 


on the zoth May 1785 R. Webb died, having firſt duly made 
his will, and appointed S. Webb executrix, who proved the 
ſame and thereby became poſſeſſed of the reſidue of the gg years 
term, ſubject & (as before); and that on the 19th February 
1787 W. M. Thackeray and the plaintiff releaſed the faid equity 
of redemption to S. ebb; whereby the ſaid equity of redemp- 
tion, in reſpe&t whereof the covenants were made, became 
wholly extinguiſhed. gthly, That during the term, to wit, on 
the 13th February 1787, the plaintiff's eſtate and intereſt in the 
premiſes became determined &c. 

The plaintiff demurred to the four pleas in bar; to the firſt 
of which he ſhewed the following cauſes; That the defendant 
in his ſecond plea alleged as a fact that the covenants in the de- 
claration mentioned were made by the defendant with the plain- 
tiff in reſpect of the ſeveral and reſpective eſtates of the plaintiff 
and R. Webb, or one of them, in the ſaid demiſed premiſes, 
with the appurtenances, in the ſaid plea ſpecified, and not other- 
wiſe, which is a matter not fit or competent to be averred, or 
upon which any iſſue can be taken; and, ſuppoſing that it was 
competent to be averred, it is not ſhewn in reſpect of which of 
their ſaid eſtates and intereſts the covenants were made. The de- 
murrer to the ſecond plea in bar, in addition to the former cauſes, 
ſtated that it was not ſhewn by that plea what reſpective eſtates 
and intereſts R. Webb and the plaintiff had in the premiſes, or 
how or in what manner the ſame became ended and determin- 
ed; and that the defendant had by that plea alleged matter, upon 
which no material or deciſive traverſe could be taken. The 
demurrer to the third plea added that it was not ſhewn by that 


3 | plea 
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plea that the plaintiff had any eſtate or intereſt in the premiſes, 
to which the covenants could be annexed, or with the remedy 


upon which the covenants would be aſſignable; the demurrer to 


the laſt plea added that it was not ſhewn what eſtate or intereſt the 
plaintiff had therein, or in what manner the ſame was determined, 
- The defendant joined in demurrer. | 

 Marryat was to have argued in ſupport of the demurrers, 
and Shepherd contra. But 

The Court were clearly of opinion (without hearing any argu- 
ment) that the plaintiff was entitled to recover. And Lord 
Kenyon obſerved that the conſequence of their opinion on the 
former occaſion, when they held that theſe covenants, not being 


made with the perſon who had the egal eſtate, did not run with 


the land, and that the affignee of the mortgagee could not 
maintain an action on the covenants, (and with the legality of 
which judgment they were perfectly ſatisfied) was, that theſe 
muſt be conſidered as covenants in groſs, and that of courſe the 


mortgagor might maintain an action upon them. 
. . for the plaintiff. 
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FLART Y againſt rer —— 
Na rule to ſhew cauſe why the defendant, an inſolvent Thecreditors 
debtor, ſhould not be diſcharged out of cuſtody, the only 157, 
' queſtion was whether or not his half pay as a lieutenant in à 73 compel 
reduced regiment of foot ſhould be included in his ſchedule de- include in 
livered in under the lords' act. — 
Marryat, who oppoſed the diſcharge, ſtated that ſeveral caſes bat he can 
had been mentioned at Serzeant's Inn where this motion was —_— 
firſt made. One was that of a life-guard-man ſome few years — — 
ago, whoſe diſcharge was oppoſed before Afton, J. on the ficer is not 
ground that, as the place was aſſignable for his own benefit, gi“ zd 
he was compellable to aſſign it for the benefit of his creditors z tberefore the 
and the learned judge refuſed to diſcharge him on that ground. not compel 
Another inſtance was in the caſe of one Peake, a fuper-annuated 33 
his ſchedule 


boatſwain of the Royal George in May 1789, who was brought 


up by a creditor under the compulſory clauſe, where it was held 


that he was compellable to aſſign his commiſhon ; but before the 
expiration of the 60 days he made a compromiſe. There were 
two other caſes, one in the Exchequer, where it was decided that a 
captain Tates, of the navy, was not obliged to include his half- pay 

Vor. III. 8 N a in 
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1790, in the ſchedule, becauſe it was not ſaleable by law; the other in 
— the court of Common Pleas of a mafter in the navy, who was 
Fuaxrrr diſcharged without affigning his half pay, for the ſame reaſon. 
055% Now, he obſerved, there is a wide diſtinction between the for- 
mer and the latter caſes; for the ſtatute 1 Geo. 2. fl. 2. c. 14. 
J. 7. avoids all aſſignments of ſeamens' wages. But the com- 
miſſions of officers 'in the army are aſſignable. In addition to 
the above caſes he mentioned another, which happened about 
five years ago in the Common Pleas, where on an application 
by an -horſe-guard-man to be diſcharged, he was compelled to 
aſſign his half pay. And in 1 Att. 210, where the queſtion 
was whether the office of under-marſhal of the city was aſſign- 
able under the bankrupt laws, Lord Hardwicłe held that it was, 
and ſaid (@) If an officer in the army ſhould become a bank. 
* rupt, he ſhould have no doubt but that he had a power to lay 
* his hands upon his pay for the benefit of his creditors.” The 
enacting clauſe of the lords' act (5) directs that the priſoner, 
before he is diſcharged, ſhall deliver in a ſchedule of all his 
eſtates Sc, real and perſonal, or which he or any perſon in 
truſt for him is intereſted in or intitled to; which words are 
ſufficient to carty-even an equitable eſtate to the creditors; and 
indeed without this proviſion the 16th clauſe, which is the 
compulſory one, would be defeated. In Stuart v. Tucker (c) it 
was held that the half-pay of an officer was aſſignable in equity. 
Now whatever intereſt paſſes by an aſſignment under a commiſſion 
of. bankrupt may be aſſigned under the lords' act to the creditors. 
Harro, contra, was ſtopped by the Court, 
Lord Kenyon, Ch. J. I am clearly of opinion that this half- 
-pay could not be legally aſſigned by the defendant, and conſe- 
quently that the creditors are not entitled to an aſſignment of it 
for their benefits. Emoluments of this ſort are granted for the 
dignity of the State, and for the decent ſupport of thoſe perſons 
who are engaged in the ſervice of it, It would therefore be 
highly impolitic to permit them to be aſſigned ; for perſons, 
who are liable to be called out in the ſervice of their country, 
ought not to be taken from a ſtate of poverty. Beſides an 
officer has no certain intereſt in his half- pay; for the king may 
at any time ſtrike him off the liſt, Indeed aſſignments of half- 
pay have been frequently made in fact, but they cannot be ſup- 
ported in law, It might as well be contended that the ſalaries 


Aa) 1 4th, 214. (0) 32 Geo, 2. c. 28, / 13. (c) 2 Bl. Rep. 1140. 
of 
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of the judges, which are granted to ſupport the dignity of the 
State and the: adminiſtration of juſtice, may be aſſigned. 

- AS$HHURSP, J. All voluntary donations of the crown are for 
the honor and ſervice of the State. This ſeems from the caſes 
mentioned to have been vexata gueſlio: But on conſidering the 
conſequences of this application, it . more proper that half- 
Pay ſhould not be aſſigned. 

BuLLER, J. What the duty of the life-guardſmen was 
originally we do not know : but for ſome time paſt theſe places 
have been held regular objects of ſale; and if an office may be 
fold by the party himſelf, it is aſſignable for the benefit of his 
creditors. But that is very different from the preſent caſe : for 
I know of no authority by which an officer may ſell his half- 
pay; and on principles of policy he ought not to be permitted 
to do it. If the queſtion had been whether or not the pay 
which was actually due might be aſſigned, I ſhould have thought 
it, like any other exiſting debt, aſſignable: but that does not ex- 
tend to future. accruing payments. 

GRosE, J. The future half-pay could not have been ſold by 
the defendant himſelf; and therefore his-creditors cannot com- 
pel him to aſſign it for their benefit. 

The priſoner was ordered to be diſcharged accordingly (a), 


(a) In the caſe of Capt. Kennedy, a bank- 


rupt, the. ſame point was determined by the | ago. 


Dou ls, and Pr1ril1s his Wife, and Two Others, 
againſt PATRICK. 


HE plaintiffs declared for goods ſold by Douglas's wife, 
and the two other plaintiffs, to the amount of 4o/. before 

the marriage of Douglas. 
Plea, Non-aſſumpſit as to all but 71. 125. rod. and as to 


that ſum that the defendant offered to pay it to one of the plain- 
tiffs. on account of himſelf and the others, but he refuſed 


to receive it, and om >: the defendant from making a 
tender, 

Replication ſtated, by way of inducement, that the defendant 
was alſo indebted 1/. 5s. to another of the plaintiffs on a ſeparate 
account, and that he offered 81. 6s. 6d. in diſcharge of the ſums 


Lord Chancellor about à year and an half 
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If A. B. and 
C. have a 
jointdemand, 
and C. has a 
ſeparate de- 
mand on D., 
and D. offer 
A. to pay 
him both the 
debts which 
A. retuſes 
without ob- 
jefiing to the 
form of the 
tender on 
account of 
his being in- 
titled oniy 


to the joint demand, D. may plead this tender in bar of an aQtion on the joint demand, and ſhould Rate it 


ASA tender to 4. B. and C. 
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mentioned in the declaration, and of the ſaid 11. 55s. o. which 
the plaintiff to whom the offer was made refuſed to accept, and 
traverſed the offer of 7/7. 125. 104. in manner and form &c. 
Defendant tendered an iſſue on the traverls, i in which the plain- 


tiff joined. 
With reſpect to the offer to pay, on which the queſtion aroſe, 


it appeared at the trial that the defendant went the firſt time to 


one of the plaintiffs, and offered 8/7, 6s. 6d. for both debts, 


which the other refuſed to take unlefs the defendant would pay 
the whole ſum due on both accounts. The defendant went a 


ſecond time to the plaintiff Knowles, and ſaid that he had eight 


guineas and an half in his pocket, which he had brought for the 


purpoſe of ſatisfying both the demands, but Know/es then told 


him that he need not give himſelf the trouble of offering it, for 
he would not take it, as the matter was then in the hands of his 


attorney. It was objected at the trial that, as the offer of 71. 
125. 10 d. was never ſpecifically made, the plaintiffs were en- 


titled to recover; and they accordingly obtained a verdict. A 


motion having been made by Mr to ſet aſide that verdict, 


and to grant a new trial, 
Erſeine, and Manley, now ſhewed cauſe ; contending that the 


evidence did not ſupport the tender which was pleaded ; for the 


tender proved was never . ſpecifically-made on this account, but 
mixed with another matter not included in the preſent demand, 


Notwithſtanding the matter ſtated in the replication, the traverſe 


on which the iſſue was taken was only on the offer of the 
71. 125. 10d. 


Mingay, and Walton, contra, were ſtopped by the Court. 
Lord KENYon, Ch. J. It ſtruck me on a ſudden at the 


trial that, as the uſe of pleading is to reduce the matters in litiga- 
-tion to a ſingle point, the tender made ſhould have been properly 
pleaded ; and that as the tender of the ſum pleaded in this action 


was accompanied with another ſum, it could not be {upported : 
but on conlideration Iam clearly of opinion that it was a good 


and legal tender. Though till there is an informality in plead- 


ing it; it ſhould have been pleaded as a tender to a// the plain- 
tiffs, and not to one only. It is no objection to this tender that 
the money was not actually produced, becauſe what was ſaid by 
one of the plaintiffs ſuperſeded the neceſſity of it. 

ASHHURST, J. In order to conſtitute a legal tender, the mo- 


ney ſhould be actually ſhewn to the perſon to whom it is ten- 
dered: but it may be diſpenſed with by the party himſelf, as in 


:1 .this 
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this caſe. And as to the other point, there is no doubt but 
that a tender of the greater includes the ſmaller ſum. 

BULLER, J. (after obſerving on the informality of the re- 
plication, and that the plaintiffs ought to have taken iſſue imme- 
diately on the tender pleaded by the defendant,) ſaid, that the 
only queſtion on the pleadings was, whether or not the defen- 
dant had tendered the 7/. 126. 10d.; and that was clearly proved, 
for it was included in the larger ſum. 

Groset, J. The only queſtion is whether the ſum mentioned 
m the plea were or were not tendered at all; and not whether 
it were tendered, mixed with any other ſum ? and of this there is 


no doubt. 


Erving and Others Executors of J. EAVINO 


againſt PETERS, 


E BT on a judgment recovered by the plaintiffs in this 
Court in laſt Trinity Term againſt the Defendant as ex- 
ecutor of Moffatt, for 14774. 10s. debt, and 951. damages, 
adjudged to be levied of the goods of the inteſtate in the defen- 
dant's hands to be adminiſtered, if he had ſo much, and, if not, 
then the 95 /. to be levied of the defendant's own goods: The 
declaration then ſuggeſted a devaſkavit ; To which the defendant 
pleaded that he had not waſted the teſtator's goods &c; on 
which iſſue was joined, At the trial a verdict was taken for the 
plaintiffs for the ſaid debt and damages, ſubject to the opinion of 
this Court on the following caſe. 

The plaintiffs produced in evidence the record of the judg- 
ment mentioned in the declaration, by which it appeared that 
they had, in Eaſter Term 1789, brought their aQion againſt the 
.defendant as executor of Meffazt upon a joint and ſeveral bond, 
executed by Moffatt and two other perſons, as his ſureties, to 
J. .Erving deceaſed, dated the 29th of January 1755, con- 
ditioned for the payment of a ſmaller ſum of money on the 
29th of January 1766. It appeared by that record that the de- 


fendant pleaded to ſuch action that the bond was not the deed 
af Moffatt, together with three other ſeparate pleas of payment 
at the day, and three other ſeparate pleas of payment after the 
day, by Moffatt and his ſureties reſpectively; and that the plain- 
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judgment, 
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1790, tiffs having tendered iſſues upon thoſe ſeveral pleas, and iſſues 

WY having been joined thereon, the fame had been in due manner 

Evin, tried in London, and verdias found for the plaintiffs upon all 

Frans. the iſſues; whereupon ſuch judgment had been duly given by 

the court as is mentioned in this declaration. The plaintiffs alfo 

gave in evidence upon the trial a writ of fieri ſacias, iſſued upon 

the ſaid judgment on the 23d of January, returnable on the 

10th of February then enſuing, commanding the ſheriffs of 

London to caufe the ſaid debt and damages to be levied of the 

zoods and chattels of Maffatt, in the hands of the defendant, as 

executor of Moffatt to be adminiſtered, if he had ſo much there- 

of in his hands to be adminiſtered; and if he had not ſo much 

Se, then to cauſe the ſaid damages to be levied of the proper 

goods and chattels of the defendant. The plaintiffs further gave 

in evidence the ſheriff's return to the ſaid writ before the com- 

mencement of the preſent attion, whereby they certified that 

there were no goods or chattels in their bailiwick of Mofatt at 

the time of his death in the hands of the defendant, whereof 

they could cauſe to be levied the debt and damages, or any part 

thereof; and that the defendant had not any proper goods or 

chattels in their bailiwick, whereof they could cauſe to be levied 

the damages or any part thereof; and that the defendant had 

ſold, eloigned, and waſted, divers goods and chattels &c of 

| Maffurt, to the amount in value of the debt and damages. The 

plaintiffs gave no other evidence of a devaſtavit; and no evidence 

was offered on the part of the defendant. The queſtion is, 

whether the evidence ſo given is ſufficient to ſuſtain the verdict 
on the part of the plaintiffs, 

Marryat, for the plaintiffs, was ſtopped by the Court. 

cod, contra, admitted that it had been determined that if an 

exccutor ſuffered judgment by default, or judgment was given 

againſt him upon demurrer, it amounted to a confeſſion of affets; 

but contended that there was no direct authority in which the 

rule had been extended further than thoſe two inſtances, except 

indeed in the caſe of Ramſden v. Fack/on (a): but as that was 

expreſsly determined upon the authority of Rock v. Leighton (6), 

which was a caſe of judgment by default, the deciſion of Lord 

Hardwicke will not be concluſive upon the preſent queſtion. ft 

is to be obferved too that even in that caſe of Rock v. Leighton 

an actual devaſiauit was ſtated. The caſe of Shelton v. Haw- 


(a) 1 Ath. 292, C. and Lord Holt's MS, quoted by Buller. 
(5) Salk. 310. Vide 1 Lord Ray. 589. C. | J. poſt. 690. 
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ting (a) was alſo a caſe of a judgment by default. If then thoſe 1790. 
authorities do not govern or conchude the preſent queſtion, it may 
be ſtrongly contended upon principle that the defendant is not Eve 
concluded by the ſheriff 's return of devaſtavit, and that the plain- — of 
tiffs are not entitled to recover upon the evidence ſtated in the 
caſe. It was held in Gyb/env. Brook (5) that the executor was not 
concluded by a return of deve/iavit, but that he might traverſe it, 
otherwiſe he would be without remedy: and indeed, being an 
ex parte proceeding, it would be manifeſtly unjuſt to hold him 
bound by it. Where an executor makes no defence at all, it 
may be fair to infer that he meant to collude with the plain- 
tiff, and therefore there may be ſome reaſon to hold him bound 
in ſuch a caſe: but where he makes a fair defence to the firſt 
action, as in the preient caſe, it would be hard that he ſhould be 
concluded. It is a ſtrong argument alſo to ſhew that the de- 
fendant is not neceſſarily liable in this ſecond action ſuggeſting 
a devaſiavit, merely becauſe a judgment has been obtained againſt 
him in the firſt, that the prior judgment does not charge him in 1 
the firſt inſtance beyond the value of the aſſets which he has i 
actually received; for, if it could be done inditectly, the law 
would permit it to be done directly. And according to the ar- 
gument which the plaintiffs muſt urge, it would be abſurd in ſuch 
a caſe to inquire into the aſſets at all, as at all events the execu- 
tor muſt be liable up to the extent of the debt demanded. Before 
the ſtat. of Ann. (c) it would have been highly unjuſt to have 
held an exccutor concluded in a caſe like the preſent ; and this 
queſtion mult be conſidered in the ſame manner now as if it had 
ariſen before the paſſing of that ſtatute, as it does not profeſs to 
make any alteration oa this ſubject. It mult therefore be con- 
tended by the plaintiffs that before that ſtatute an executor, be- 
ing confined to one plea, could not plead to the merits without 
running the riſk of paying the debt out of his own pocket. But 
the only two caſes, in which a judgment de bonis proprits was 
given, were when he pleaded ne ungues executor, or a releaſe, 
which were found againſt him, Bull v. Wheeler. Cro. Fac. 
648. Bridgman v. Lightfoot. Cro. Fac. 672. Wentw, Off. 
Ex. 184. | | | 
3 Ch. J. When this caſe (4) came before the 
Court they ſeemed to be ſatisfied that the plaintiffs were in 
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(a) 1 Will. 258. | | when the Court expreſſed a ſtrong opinion 
(6) Cro. Eliz. 859. | againſt the defendant : But, at the requeſt 
(c) 4 An. c. 16. . 4. of the parties, it was turned into a ſpecial 
(4) This caſe came before the Court on | caſe. 

A motion ſor a new trial in the laſt Term, | 
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ſtrictneſs of law entitled to recover. It ſtrikes me as bearing 
extremely hard on the defendant: but, hard as it is, he muſt 
ſubmit to the law of the land, the current of authorities being 
againſt him. I have endeavoured to make my reaſon coincide 
with thoſe authorities, but I confeſs that to this moment I have 
met with nothing to convince my mind. It ſeems extraordinary 
that the judgment in the firſt action ſhould not be a judgment de 
bonis propriis, if the executor be liable at all events: whereas the 


judgment is as to the debt de bonis teſtatoris, and as to the damages de 


Bonis teſtatoris, et, ſi non, de bonis proprits. Now as the judgments ' 
given in the courts of law are the beſt evidence of what the law is, 
it ſhould ſeem from this formof judgment that the executor is not 
liable at all events. The pleas in this caſe do not impute any thing 
unjuſt or unconſcientious to thedefendant; after the bond had been 
given 24 years, it was not unreaſonable to plead payment, 
and to reſt on the preſumption, ariſing from the length of time, 
that it had been paid. Where indeed an executor pleads matter 
which is falſe within his own knowledge, it is reaſonable that 
he ſhould ſuffer by it: but that is different from the preſent 


caſe. When a defendant pleads plene adminiſtravit, it muſt be 


admitted now that he is only anſwerable to the amount of the 
aſſets proved; and yet in that caſe he muſt know exactly how 
his accounts ſtood : It ſeems therefore at leaſt as reaſonable that 
the defendant in this caſe ſhould not be liable as in that 
where the plea muſt in many inſtances be falſe within his own 
knowledge. But in ſuch caſe it was held by Lord Mangſield in 


| Harriſon v. Beecles (a) that the executor is only liable to the 


amount of the aſſets in his hands. There to an act ion of aſ/umpjit 
the defendant pleaded non afſumpfit & plene adminiſtravit. It was 
inſiſted that if the plaintiff could prove aſſets unadminiſtered to 
any ſmall amount, the plaintiff muſt have a verdict for his whole 
demand. But Lord Mansfield ſaid, The law was certainly under- 
ſtood to be ſo, and there are a hundred caſes ſo determined. This 
ck\me as abſurd and wrong ; I therefore conſulted my brother 
8 the other Judges, who were all of opinion that the 
plaintiff ought not to recover of the executor or adminiſtrator 
more than the aſſets in his hands. The plaintiff proved two 
notes, which amounted to 80, and took a verdict on the 
non afſſumpfit for the ſum; and having proved 25 J. affets unad- 
miniſtered, he took a verdict on the plenè adminiſtravit for that 
ſum, and judgment quando &c, for the reſidue.” I think that 


(42) Cor. Lord Mansfield, at Guildhall, June 2d. 1769. 
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deciſion did him great honour. However that does not govern 
the preſent caſe. But I find that Lord Hardwicke (a), in de- 
termining on this very queſtion, found himſelf bound by the au- 
thority of Rock v. Leighton, which he obſerved was not accu- 
rately reported in Salteld. I cannot therefore ſet up my judgment 
againſt the opinions of Lord Holt and Lord Hardwicke : J yield 
to the weight of the authorities, but not to the reaſoning of them. 
ASHHURST, J. declared himſelf of the ſame opinion. 

BuLLER, J. The reaſon, on which the law has directed that 
the judgment in the firſt action ſhall be entered againſt the ef- 
fects of the teſtator, is obvious when it is conſidered. The ac- 
tion is brought for a debt due from him; and the creditor has 
no right to call on the adminiſtrator or executor but in reſpe& 
of the effects which he has in his hands belonging to the de- 
ceaſed : by law therefore the creditor is to be paid out of thoſe 
effects; and unleſs it appear that there are none ſuch, the proper 
judgment is that the debt ſhall be paid out of the effects in the 
hands of the executor. That is the ground of the firſt judg- 
ment by a creditor; and if ſo, it has nothing to do with any 
queſtion that may ariſe on ſubſequent fats. The queſtion then 
is, whether the executor by his own acts, and in what caſes, 
may make himſelf liable de bonis propriis; on this the autho- 
rities are deciſive, and I do not think that they are contrary to 
reaſon. The caſe before Lord Mansfield ſtruck him as being 
ſingularly hard, and attended with injuſtice; and that noble 
judge thought that he was deciding on principle againſt the cur- 
rent of authorities. It is true that there were many authorities 


againſt his decifion, but the doctrine there eſtabliſhed was not 


new; for in ſome of the precedents in Townſend's Judgments, 


there is the very form of judgment which was given in Har- 
riſon v. Becles. That caſe however does not govern the preſent : 
here the ſimple queſtion is, whether an executor or adminiſtra- 
tor, who has no effects in his hands belonging to the teſtator, 
and will not take advantage of that defence at the proper time, 
ſhall be permitted to do it afterwards, Now it 1s an univerſal 
principle of law that, if a party do not avail himſelf of the op- 
portunity of pleading matter in bar to the original action, he can- 
not afterwards plead it either in another action founded'on it, or 
in a ſcire facias, This very queſtion appears to have been fully 
and finally ſettled in the caſe of Rock v. Leighton. (Here Mr. 
J. Buller read the following note of that caſe from Lord Ho/?'s 


manuſcript.) 
(4) 1 Alb. 294. 
Vol. III. 8 P „ Mary 
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, Mary Rock againſt Leighton, late ſheriff of the county of Salop. 
Action upon the caſe againſt the defendant, ſetting forth that 
Richard Pugh and others had brought an action of debt againſt 
Mary, as adminiſtratrix to her huſband, Rock, upon a bond of 
160“. entered into by him in his life-time, and that judgment 
was had againſt her de bonis &c.; and thereupon a fiert facias 
being taken out according to the judgment, and delivered to the 
ſheriff, who levied 20/., and for the reſt returned falſely that ſhe 
had waſted the goods of the inteſtate, and thereupon a judgment 
was given to have execution againſt her de bonis proprits, ubi 
reverd ſhe had not waſted the goods of the inteſtate that were of 
the value of the reſidue of the debt. Upon not-guilty pleaded, 

the cauſe came to be tried before me the ſittings after Hilary term, 
viz, 15th February 12 V. 3. Upon the evidence it appeared, 

that upon a treaty of marriage with the inteſtate Richard Rock 
and the plaintiff Mary it was agreed by articles in writing, that, 
in conſideration of 150/. which ſhe brought as a marriage por- 
tion, Richard Rock (if ſhe ſurvived him) ſhould leave her worth 
300 l.; and he covenanted with Richard Pye, the brother 
of Mary, to pay the 300/, to him for ber uſe, if he de- 
parted this life before Mary. Richard Rock died; Mary took 
out adminiſtration, and put 1n an inventory, that amounted 
to 279 J. In Michaelmas term 1694 Richard Pyke com- 
menced an action of debt againſt Mary for the zoo. and 
recovered by nibil dicit, and execution was had upon the 
goods by a bill of ſale upon a feri facias iſſued in Eaſter 
term following at the ſuit of the executor of Pyke, who 
had recovered the judgment. In Hilary term 1694 Pugh &c. 
commenced their action in the Common Pleas againſt the 
plaintiff Mary Rock, as adminiſtrattix to her huſband Richard 
Rock, and ſhe let judgment go by default, and had no 
aſſets above the 279/. mentioned in the inventory. I was 
of opinion that, by letting judgment go by default when ſhe 
might have pleaded the judgment with rims inter mains 
ultra to ſatisfy that judgment, which would Fave been a good 
bar, ſhe had tacitly admitted that ſhe had aſſets u/tra, 
and was concluded by ſuch her omiſſion; for which pur- 
poſe I cited the caſe of Ki/born and Rack adjudged in B. R. 
Hill. 1657. A judgment in debt was had againſt tenant in 
tail, who died; and ſcrre ſacias being iſſued againſt the heir and 
terre-tenants, the defendant Rock was returned heir and terre- 
tenant, and that he was ſummoned : upon his not appearing, 


Judge 


IN THE THIRTIETH YEAR OF GEORGE III. 


judgment of award of execution was given againſt him, and a 
moiety of the lands were extended by elegit. And ejectment 
being brought thereupon, it was ſpecially found that the 
lands of the defendant in the judgment were entailed, and that 


the defendant in ejectment was heir in tail: but in regard he 


might have pleaded that matter to the ire ſacias, and had omit- 
ed it, he had loſt the benefit thereof. So the plaintiff Mary 
might have pleaded the judgment at her brother's ſuit ; that 
would have defended the aſſets that ſhe had againſt the action 
brought by Pugh : but ſhe, having admitted the aſſets ſhe had 
to be liable to the action of Pugh by letting judgment go 
againſt her by nibil dicit, is in the ſame condition as if there had 
been no judgment againſt her at her brother's ſuit upon the co- 
venant for 3001. And the ſheriff hath done her no wrong; 
for if upon an inquiry the jury had found the devaſfavit in the 
plaintiff, the plaintiff upon traverſing the inquiſition could 
not have given this judgment in evidence to defend herſelf, 
becauſe ſhe might have pleaded it in bar of the action. This caſe 
I (having heard in my chamber, becauſe of the conſequence of 
it,) directed ſhould be moved in court, which accordingly was 
done; and both my brothers Turton and Gould concurred with 
me in opinion; and fo the verdict that was given for the plain- 


tiff by conſent, to be ſubject to the opinion of the court, was 


ſet aſide. If debt be brought againſt an executor, and he lets 
judgment go by zibil dicit or confeſſion, it ſeems to be an ad- 
miſſion of aſſets. For firſt, the want of aſſets is a good bar to the 
action that the plaintiff hath brought; and if iſſue be joined there- 
upon and found for the defendant, the plaintiff is for ever barred. 
Hob. 199. Bricl bead v. Archbiſhop of York, 1 Cro. 373. Now 
there is the ſame reaſon that ſince the defendant waves plead- 
ing the matter that would have barred the plaintiff, he thereby 
admits the having afſets. It's true that when the defendant 
pleads a plenè adminiſtravit the plaintiff may admit the plea to 
be true, and pray judgment de bonis et cattabis of the teſtator, 


et que ad manus of the executor in futuro devenirent adminiftrand”. | 
8 Rep. Mary Shipley's caſe, 2 Saund. 226. Neal v. Nelſon, 
But that js a different judgment from what is given upon a gib, 
dicit, or a confeſſion of the action; for that 1s the ſame as is 
given upon a plenè adminifiravit pleaded where there is a verdict. 


= the plaintiff, viz, to recover de bonis teſtatoris ſi tantum in 
manibus babuit adminiſtrand' ; from which none can infer that, 
if he bath fully adminiſtered before, he is not affected by the 
judgment : but it is to be conſidered that though it be found 

upon 
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upon a plenè adminiſtravit that the defendant hath aflcts, yet is 
the judgment the ſame, and ſo ought to be; for if the defendant 
hath aſſets in his hands there is no reaſon to levy the money upon 
the executor's own goods unleſs he hath waſted ; and, that being 
matter of fact, it muſt appear upon record, and judgment muſt 
be given thereupon before his own goods can be affected. But 
if a fiert facias de bonis teſtatoris doth iſſue upon a judgment had 


_ againſt the executor upon a plen? adminiſtravit pleaded, if the 


goods cannot be found that were the teſtator's, namely, if the 
executor will not expoſe them to the execution, the ſheriff may 
return a devaſtavit, it being found by verdict that he had aſfets, 
Now then fince the pleading of riens enter mains would have been a 
good bar to the action, (and if the plaintiff Mould admit it heſhould 


not have a judgment to have apreſentexecution;)yet thedefendant 


by not pleading that plea hath left the plaintiff to have a judgment 
upon which a preſent execution is to iſſue, which he could not 
have had, unleſs the defendant had aſſets; and ſuch an admiſſion 
is as good as a finding of a jury upon a plene adminiſtravit. 
Secondly, The caſe of an executor doth not in this caſe differ 
from that of an heir; for if the heir let judgment go by nibil 
dicit or confeſſion, he admits aſſets. It is true the judgment is 
different; for an heir is chargeable upon the account of the 
aſſets which he hath in his own right, and the executor is charge- 
able in the reſpect of aſſets that he hath in the right of the teſ- 
tator : but ſtill the admiſſion of aſſets is as much by a nibil dicit 
or confeſſion in one caſe as in the other. The like if an heir 
plead non eff factum, or conditions performed, a general judg- 
ment ſhall be given, if the matter pleaded be found againſt him. 
$o in the caſe of an executor, if the matter pleaded be found 
againſt him, he admits aſſets ; for if he hath none, why doth he 
plead that matter; it will be enough to deny aſſets, and that 
will bar the plaintiff, Objection, Hob. 178. Bird v. Culmer. 
Debt againſt an executor who pleaded plenè adminiſtravit, and 
afterwards relictd verificatione cognovit actionem. It was moved 
that it might be entered that he confeſſed aſſets. It was denied, 
beeauſe the confeſſion can be only to the charge, which is the 
action; from whence it is inferred that the confeſſion of the 
action is not a confeſſion of aſſets. Anſwer. Rather the con- 
trary is to be inferred, namely, that plen? adminiſtravit and a 
cognovit attionem are inconſiſtent; for he cannot confeſs the 
action without a relickd verificatione of the plen? adminiſtravit; 


ſo he muſt relinquiſh one to confeſs the other; for the one is a 
4 | bar 
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bar, but the other confeſſes all things requiſite to maintain 
| the plaintiff” s action. And as to the caution of the court, it 
was no more but to confine itſelf to the order and method of the 
law, which is to make a proper entry, namely, to confeſs the 
whole action.“ Then followed the caſe of Ramſden v. Jackſon, 
where Lord Hardwicke thought himſelf bound by the authority 
of Rock v. Leighton on the very queſtion ; and the opinion of 
Lord Ch. J. Lee, in the caſe in Wilſon, is to the fame effect. 

Then there are three caſes all determining the ſame point. And 
if an executor may plead plenè adminiſtravit and neglect to do 
ſo, I ſee no difference between ſuch a caſe and one where he 
does ſo plead and the plea is found againſt him. 

GRrose, J. This caſe muſt be conſidered in a different point of 
view now from what it muſt have been prior to the ſtatute of 
Anne: before the paſſing of that act the executor muſt either have 
denied the debt and admitted aſſets, or he muſt have admitted the 
debt and pleaded plenè adminiſtravit; the conſequence of which 
was that, if only part of the debt were due, he muſt have paid the 
whole by his own admiſſion. But fince that ſtatute he may 
plead both as to the debt and plenè admini/iravit : but if he will 
not avail himſelf of the advantage given to him by that act, and 
he will only deny the debt, the caſe of Rack v. Leighton ſhews 
that he admits aſſets. The authorities of Lord Ch. J. Holt, Lord 
Ch. J. Lee, and Lord -Hardwicke, are peculiarly ſtrong, and 


conclude this queſtion. 
| Poſtea to the plaintiffs, 


* 


 Goop againſt EULIOr r. 


HIS was an action upon a wager. The firſt count ſtated 
that there was a diſcourſe between the plaintiff and de- 
fendant concerning a waggon lately belonging to David Coleman, 
and the queſtion was whether one Suſannah Tye had or had not 
before a certain day bought the waggon. That the defendant 
betted the plaintiff five guineas that Szſannab Tye had before 
that time bought the waggon ; and that the plaintiff betted the 
defendant five guineas that S. Tye had not before that time 
bought the waggon. That the bet was to be decided by D. 
Coleman and S. Tye, That each depoſited ry. in the hands of 
one E. Heath, to be paid to the plaintiff in caſe D. Coleman and 
S. Tye ſhould ſay and determine that S. Tye had not before thae 
Vor. III. SQ time 


693 


L790. 
— 


FavinG 
againſ? 
PETERS. 


A wager that 
A. had pur- 
chaſed a 
waggon of 
B. is not 
void at com- 
mon law, 
nor prohibit= 
ed by ſtat. 
14 C. 3. 
c. 48; and 
an action 
may be maii- 
tained upon. 
it. 


694 


1790. 


— 


Goop 
againſt 


ELLioTT. 


CASES IN TRINITY TERM 


time bought the Waggon, or to the defendant in caſe they ſhould 
fay that he had &c. There were other counts, laying the wager 
in different forms, but in ſubſtagce the ſame. Plea non aſſumpſit. 
After verdict for the plaintiff, 

A rule was obtained in Michaelmas Term 29 Gee. 3. to ſhew 
cauſe why the judgment ſhould not be arreſted, which after 
argument by Er/zine and Shepherd in ſupport of the rule, and 


| Garrow contra, ſtood over for the CY of the court till this 


term. 


GRosE, J. [After ſtating the caſe], The ground of the mo- 


tion in arreſt of judgment is that all wagers are illegal where 


the party has-no other intereſt in the ſubject matter of them 
than that which he chooſes to create by his bet. In thus ſtat- 


ing the propoſition it ſeems admitted that ſome wagers are legal; 


and indeed it cannot, after the different authorities which have 


been decided, be doubted. Andrews v. Herne(a), and Walcott v. 
Tappin (6), are in point. Thoſe cafes were on a wager of 205, 
to 201. whether:Charles Stuart would be king of England within 


twelve months then next following, which upon a motion in ar- 
reſt of judgment was held good. It is true that that was not the 
objection there inſiſted upon, but thoſe who objected would un- 


.doubtedly have made it, if it could have been ſuppoſed to have 
any foundation. But actions on wagers have been innumer- 
able; and, as to this point, what was ſaid by Lord Mansfield in 
the caſe of Da Coſta v. Jones (c) is deciſive, It is there laid 
down that wagers are not void gud wagers; and that the re- 
ſtraints impoſed on certain ſpecies of wagers by acts of parlia- 


ment are exceptions to the general rule, and prove it. It has been 
argued however that they are void as gaming contracts, and 
therefore againſt ſound policy: If they were, the 14 Geo. 3. 


c. 48. would have been unneceſſary ; neither would there have 


been any occafion for the elaborate opinion delivered by Lord 
Mansfield in Da Cofla v. Fones, in which he took much pains 
to ſtate the particular ground on which that wager was void. It 
would have been enough to have ſaid that it was a gaming 


| contract, and therefore void. On that ground every declara- 
tion on a wager would have been demurrable to; and there 


would have been an end, to this ſpecies of action which we have 
ſo repeatedly heard of. Lord Mansfield indeed in that caſe 


lamented that wagers were not void as gaming contracts, Every 


;{a)-1 Lev. 33. ) Leb. 56. 65. t) Corp. 729. 
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wager I admit is not legal, and the grounds on which they may 
be void are fully ſtated by Lord Mansfield, in Da Cefta v. Jones; 
ſuch as a wager which would be an incitement to a breach of 
the peace or to immorality, or one that would affect the feelings 
or intereſts of a third perſon, or expoſe him to ridicule, or libel 
him : and the reaſon he gives is, becauſe they are not only in- 
jurious to a third perſon, but diſturb the peace of ſociety; and he 
might have added, what was ſaid in Atherfold v. Beard (a), that 
thoſe alſo are void which are againſt ſound policy. We may 
then take the rule to be that thoſe wagers are bad, which by 
injuring a third perſon diſturb the peace of ſociety, or which 
militate againſt the morality or ſound policy of the kingdom. 
Then has this bet any ſuch tendency? It is a bet concerning 
a waggon then lately belonging to David Coleman, that Suſannah 
Tye had bought it before the bet was made; which was to be 
decided by David Coleman and Suſannah Tye, Now it does not 
appear to me that ſuch a bet is an injury to any one but the 
loſer; or that it diſturbs the peace of ſociety; or that it is 
againſt morality or ſound policy. It may be ſaid that it may 
involve a queſtion, whether S. Tye ſtole it; but it does not 
neceſſarily involve that queſtion ; and therefore after verdict we 
are to preſume that it did not. It would be ſtrange to preſume 
that it did, when upon the face of the firſt count the bet is to 
be decided by her and Coleman, Then cah it be faid that 
the wager is void becauſe it reſpects the intereſt of a third per- 
ſon ? I cannot ſay ſo; becauſe I find no ſuch rule laid down in 
Da Coſta v. Jones. Lord Mansfield, it is true, amongſt wagers 
not to be permitted claſſes thoſe which affect the intereſt of 
third perſons; but why? becauſe they are not only an injury to 
a third perſon, but diſturb the peace of ſociety. And indeed in 
moſt of the wagers that have been laid the intereſts of third 
perſons have been in ſome degree involved. Upon that 


ground the wager in 1.Lev. 33. might have been held bad. I 


therefore think that the declaration is ſupportable at common 
law. But it hath been argued that fince the 14 Geo. 3. every 
wager of this ſort is void. Now the caſe of Da Cofta v. Jones 
was ſince that ſtatute, and yet this objection did not occur either 
to the: counſel who argued againſt the wager, or to Lord Mans 
field. That was “an act for regulating infurances upon lives, 
« and for prohibiting all ſuch inſurances, except in cafes where 
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the perſons inſuring ſhall have an intereſt in the life or death: 
* of the perſons inſured.” The preamble ſtates that inconveni- 
ences had ariſen from the making inſurances on lives or other 
events wherein the party had no intereſt, and for remedy enacts 
that no inſurance ſhall be made on lives, or any other event, 
wherein the perſon on whoſe account ſuch policy ſhall be made 
ſhall have no intereſt, or by way of gaming, or wagering ; and 
avoids every aſſurance made contrary thereto, If the Legiſlature 
had intended to make all wagers void, it is extraordinary that the 
ſtatute did not enact ** that all and every wager and wagers 
upon any event in which the perſon making the wager ſhall have 
© no intereſt ſhall be void.” Tt has been ſaid indeed that ſuch 
is the meaning of the words“ by way of gaming, or wagering.” 
But to put ſuch meaning on thoſe words would in my opinion be 
to torture the plain ſenſe of plain words. The ſtatute evidently 
meant that every inſurance on lives, or on any event, in which 
the aſſured has not an intereſt, ſhall be void, whether ſuch in- 
france be effected in the form of a policy, or by way of gaming 
or wagering. And if the conſtruction contended for by the de- 
fendant be the true one, it leads to this extraordinary propoſi- 
tion, that a ſtatute which concerns every part of the community, 
and was paſſed in 1774, has never been underſtood by any one 
till 1790. To ſay that every wager is prohibited by this ſtatute 
is to ſay that every wager is an inſurance,” and that the parlia- 
ment intended to deſcribe a wager by calling it an inſurance; 
which I am of opinion was not their intent. If it were, they 
have uſed a number of unneceſſary words to render obſcure what 
a few words would have made plain and obvious to the meaneſt 
capacity, For theſe reaſons I think that every wager is not void, 
either at common law, or by the above ſtatute ; that this wager 
is neither an incitement to a breach of the peace, or any immorali- 
ty; that it neither expoſes to ridicule, or libels any one; nor 
does it ſo affect the feeelings or intereſt of any one as to cauſe 
any injury to him, or diſturb the peace of ſociety. And that 
after the caſes which have heen determined, to fay that this 
ation cannot be maintained would be to make /aw, and not to 
interpret it. Therefore I am of opinion that the rule for ar- 
reſting the judgment ought to be diſcharged, 

BuLLER, J. This is an action upon a wager laid between 
the plaintiff and the defendant, whether Suſannah Tye had bought 
a waggon. A motion has been made in arreſt of judgment upon 
the ground that ſuch a wager is illegal and void, and that therefore 
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no action can be meintained upon it. The caſe has been argued 
on two grounds; iſt, that it is void at common law; 2dly, That 
it is void by the ſtatute 14 Geo. 3. c. 48. The opinion which I 
hold on the firſt point would very well excufe me from diſcuſ- 
fing the queſtion made on the ſtatute : but as that point has been 
agitated before, and perhaps may be fo again, I will deliver my 
ſentiments upon both the queſtions, For the plaintiff it has 
been inſiſted that it is now too late to diſcuſs the queſtion, whe- 
ther wagers in general are lawful or not; and an expreſſion of 
Lord Mansfield's in Da Cofta v. Jones (a) has been relied on, 
wherein he ſays, ©* whether it would have been better policy to 
have treated all wagers originally as gaming contracts, and fo 
«© have held them void, is now too late to diſcuſs ; they have too 
© Jong and too often been held good and valid contracts.“ With 
great deference to that very high and reſpectable authority 1 
doubt whether it be too late to confider that queſtion or not; 
for, in Bruce v. Roſs, Dom. Proc. 14th April 1788, a decree in 
Scotland was affirmed on the ground that all idle wagers were 
void. In the printed cafes, which is all we have to go upon, it 
is ſtated that the rule and principle of the civil law relative to 
the ſponſiones ludicræ were early adopted as common law in that 


kingdom, and have been conſtantly adhered to. And the great 


and laudable pains, which on all occaſtons have been taken to 
preſerve an uniformity between the laws of that country and 
this, make that caſe of confiderable authority here. The 
opinions of Lord Ch. J. Holt in Brewſter v. Kidgell (b), and of 
Lord Hardwicke in Cox v. Phillips (c), go a great way to ſup- 
port the ſame doctrine ; and they rightly draw the line between 
teigned iſſues to try a real right, and idle wagers between per- 
ſons who have no intereſt. If actions on wagers were conſtantly 
allowed in thoſe days, Ithink Lord Ch. J. Holt would hardly have 
ſaid, that he would not have tried the action had he not thought 
that the iſſue had been directed by the Court of Chancery; and 
yet in the particular caſe I think he was miſtaken, becauſe that 
action was brought to try a real right. In the caſe quoted by 
my brother Gro/e of a wager, whether Charles Stewart would be 
king of England, I preſume no one will ſay that an action could 
now be maintained on any bet of that kind. Till the caſe of 
Da Coſta v. Jones, the queſtion was never agitated, or the miſ- 
chievous conſequences of ſuſtaining ſuch actions diſcuſſed. But 


(a) Cowp. 729. | : (e) Rep. temp. Hargev. 237. 
(5) 5 Med. 374. Comb. 425. S. C. 


Vol. III. 8 R  _ however 


697 
1790. 
— 


Goop 


againff 
Erriorr. 


6g8 
1790, 

— 
Goop 
azainff 


ELLIOTT». 


CASES IN TRINITY TERM 


however the queſtion on wagers in general may ſtand, I think 
there is aclear legal objection to this wager; and that I am ſup- 
ported by the opinions of Lord Hargdwicke and Lord Mansfield; 
in laying it down as a certain'rule of law, that no two men by 


means of a voluntary wager between themſelves ſhall be per- 


mitted to try any queſtion upon the right or intereſt of a third 
perſon. In the cale of Cox v, Phillips, Lord Hardwicke ſaid, 


Mr. Muilman is particularly concerned to complain to the 


e court; for though the verdict, if it had paſſed againſt him, 
* could not have been given in evidence againſt him, not being 
% party to the ſuit, yet it is a prejudice to a man to have the 
te report of a verdict that he is married in this way.” And yet 
let the marriage in that caſe have been decided in any way, it 
could not have involved Mr. Muilman in any crime or act of im- 
morality; he might have been entitled to great pity, but that 
was all. In the caſe of Da Coſta v. Jones, immediately after 
the paſſage above alluded to which was quated by the plaintiff 's 

counſel, Lord Mansfield ſays (a), ** notwithſtanding wagers have 
been ſo generally entertained, there muſt be a variety of in- 
* ſtances where the voluntary act of two indifferent parties, by 
« laying a wager, ſhall not be permitted to form a ground for 
ts an action or a judicial proceeding in a court of juſtice,” His 
Lordſhip then put caſes of a wager on a criminal act, or an im- 
moral act; and afterwards he ſaid, to come nearer to the 
« point; ſuppoſe a wager that affects the intereſt or the feelings of 


* a third perſon, for inſtance, that ſuch a woman has committed 


« adultery, would a court of juſtice try the adultery in an action 
*© on ſuch a wager? or a wager that an unmarried woman had a 
% baſtard, would you try that; would it be endured ? moſt 
* unqueſtionably it would not: becauſe it is not only an injury 
* to a third perſon, but it diſturbs the peace of ſociety ; and in 


4 either of theſe laſt two caſes the party to be affected by it 


* would have a right to ſay, how dare you to bring my name in 
* queſtion.” Afterwards he ſaid, ** Third perſons, merely for 
* the purpoſe of laying a wager, ſhall not thus wantonly expoſe 
* others to ridicule, and libel them under the form of an ac- 
« tion.” It is not material whether in fact evidence be given 
to diſgrace or affect a third perſon; but if by poſſibility that 


may be the caſe, it is an objection to the action. We are now | 


upon a motion in arreſt of judgment, and therefore can only 


look at the record to wy what might haye been N upon it. 


(a) Coup. 735. 
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Suppoſe evidence had been offered that the woman had ſtolen 
the waggon, would it not have been pertinent to the iſſue ? Sup- 
poſe it were proved that there was a miſtake in caſting up an 
account which this woman had ſettled, and by that mean the 
waggon remained unpaid for; might it not be the cauſe of an- 
other action againſt her ? Suppoſe it were proved that the wag- 
gon was worth 20/. but that ſhe bought it for 4/7. when the 
owner was drunk, would ſhe not be diſgraced by it? If a man of 
high rank were to ſell a horſe at Newmarket to a perſon juſt 21 
years of age for c000/, whatever the laws of Newmarket may 
Juſtify, it would not be a pleaſant thing to have it diſcuſſed in a 
court of juſtice, whether the horſe were worth more than 25 /. If 
it appear on the record, that the bet is founded on the private 
tranſactions or the intereſt of a third perſon, I think it is void. I 
take it to be agreed by all my brethren, with whom I have the 
misfortune to differ, that if the wager concern the intereſt of 
the public, or impute a crime or diſgrace to another perſon, it 
is void, and cannot be made the ſubject of an action. The 
queſtion then is, whether there be any ſound difference between 
a wager throwing an imputation on another, and a wager which 
reſpects his property only; I can find none. But on the con- 
trary I go further; for I hold that though the wager imputes no 
crime or diſgrace to another, and though it do not call in 
queſtion any pecuniary intereſt of another; yet F it concern the 
perſon of another, no action can be maintained upon it. And 
therefore I am of opinion that a bet on a lady's age, or whether 
ſhe has a mole on her face, is void. No third perſon has a right 
to make it a ſubject of diſcuſſion in a court of juſtice, whether 
ſhe paſſes herſelf in the world as being more in the bloom of 
youth than the really is, or whether, what is apparent in her face 
to every one who ſees her is a mole or a wart: and yet theſe are 
circumſtances which cannot in a court of law be ſtated as an in- 
jury; for if a man ſay that a young woman who paſſes for 23 
years of age is 33, or that ſhe has a wart in her face, (which is 
conſidered as a naſty thing,) no action will lie for it. I will put 
one caſe more, which, if it do not appear too ludicrous, per- 
haps may be found to bear upon the preſent queſtion. Suppoſe 
a bet were made whether a young lady ſquinted with her right 
eye or her left eye; ſhall it be the ſubje& of ſober enquiry in a 
court of juſtice” how the organs of her eyes are formed, and 
which of them it is that looks directly to the object before her? 
Shall the parties in the action be permitted to ſay, the enquiry 
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is no injury to her, for every body ſees that ſhe ſquints, and it 
makes no difference to her whether it be with one eye or the 
other? No. The anſwer is, you the plaintiff and defendant have 
no right by an idle wanton bet of yours to bring her perſon or 
even her name in queſtion. The principle of the caſes, in which 
it has been ſaid that a bet reſpecting a third perſon is void, is 
not becauſe it occaſions a temporal loſs to that third perſon, or 
becauſe it ſubjects him to puniſhment, but becauſe the laws of 

the country are calculated only to try adverſe rights, and not to 
indulge or entertain the impertinent inquiries of others, upon 
matters in which they are in no wiſe intereſted. What is it to 
the plaintiff or the defendant, whether this woman bought the 
waggon, or ſtole it, or whether ſhe has paid for it, or is inſolvent 
and never can pay for it. If it be permitted to theſe parties to try 
whether this woman owes 4/. for the waggon to the former 
owner of it, the neceſſary conſequence is that any two men may 
try all the debts, the circumſtances, and the ſolvency of another, 
which will afford a ready mean of making men in trade bank- 
rupts before their time. If it appear on the face of the record that 
the intereſt of the public, or of an individual, is materially af- 
fected, the proper way of taking advantage of the objec- 
tion is by demurrer, or by motion in arreſt of judgment. Da 
Ceſta v. Jones, and Atherford v. Beard (a), are expreſs autho- 
rities upon this point; and by them it is eſtabliſhed that if the 
action lead to improper inquiries it may be ſtopped in /imine. 
The caſe of Atherford v. Beard can be ſupported on no other 
grounds; for in that caſe there was a confeſſion by the defen- 
dant that he had loſt the wager, and therefore it was unneceſſary, 
and indeed it was not attempted, to unravel or examine any ac- 


counts reſpecting the public revenue. But where the inquiry af- 


fects the character or intereſts of an individual, juſtice can only 
be done by ſtopping it at the outſet; for if the parties are per- 
mitted by their counſel to tell their own ſtory at large in public, 
it is a very feeble and inadequate mode of protecting the charac- 


ter of the perſon traduced, for the court to ſay we cannot re- 


ceive evidence of what has been ſtated, or, after the miſchief has 
been done, to ſay it ſhould not have been done. By the very 
ſtatement of the caſe the buſy curioſity and the fooliſh tattle of 
the world are ſet in motion ; and it is beyond the reach of hu- 
man juriſprudence afterwards to efface it's effects. Let us adhere 

then to the caſe of Da Coſta v. Jones, and much miſchicf will 
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be prevented, no inconvenience can ariſe. The wiſdom of that 
determination convinced the mind of every man who heard or 
who has read it; and I can find no reaſon for departing from it 
in one inſtance more than in another, in which it is faid that 
the action cannot be maintained. One caſe in which it is de- 
termined that the action will not lie is where the bet affects the 
intereſt or the feelings of a third perſon, I ſubſcribe to both the 
propoſitions. The intereſt or the feelings of a third perſon 
may both be involved in this inquiry; but if it affect her in- 
tereſt only, that decides againſt the plaintiff, And when we ſpeak 
of the fee/ings of others, I know of no line to go by, but whether 
the matter at all concern the perſon or tranſactions of another. 
Mens' feelings are as different as their faces; one man will ex- 
ult in having made a ſharping bargain, when another would 
bluſh at the mention of it: but the craft of the one, or the re- 
morſe of the other, are not to be put to the teſt by an action on 
an idle wager between other perſons. 

Upon the ſecond queſtion I can ſay very little more than what 
I expreſſed in Atherfold'v. Beard, namely, that either the courts 
muſt reſtrain the 14 Geo. 3. c. 48. to ſuch caſes as in form are 
policies, which would go a great way towards repealing the ſta- 
tute, or by purſuing the ſpirit of the act they muſt extend it to 
all wagers where the parties have no intereſt, A gaming policy 
is a wager, and ſo was confidered by the Legiflature itſelf; and 
by the majority of the Judges in Fofter v. Thackery (a). In the 7 
Ann (6), an act paſſed which was entitled an act to prevent laying 
wwagers relating to the public; and, to prevent that, it is enacted 
that all policies relative to the war ſhall be void. The 14 Geo. 
3. c. 48. is entitled an act for regulating inſurances for /rves, 
and for prohibiting all ſuch inſurances, except in caſes where 
the perſons inſuring ſhall have an intereſt in the life or death of 
the perſon inſured. The title of the act is confined to inſurances 
on lives; but the enacting clauſe extends to all other events 
where the parties have no intereſt, or by way of gaming or wager- 


ing. The preſent is the caſe of a wager where the parties have 


no intereſt: and the only queſtion to be made is, whether the 
act ſhall be confined to what is in form a policy. If it be, every 
miſchievous kind of gaming which the ſtatute complains of may 
Nill prevail under the ſanction of law, by altering the words only 
of the een and letting the ſubſtance remain; or, in other 
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words, a man ſhall be permitted to do that indirectly which he 
is forbid to do directly. The caſe of Foſter v. Thackery was 
not finally determined; but Rill I think it is a caſe of conſider- 
able authority. Lord Mangfield faid, ** what is a policy? It is 
derived from a French word, which means a promiſe. Is a 
particular form neceſſary? muſt it begin in the name of God 
Amen,” or refer to Lombard Street? A mercantile policy we all 
know; but a gaming policy is @ mere wager. If the form were 
eſſential under the act, it may be evaded immediately; for it 
may begin, ** we promiſe, if war be declared, we will pay &c.” 
Apply that to mercantile events, we promiſe to pay if the ſhip 
e ſails and does not arrive &c. This caſe moſt certainly is within 
all the miſchief and inconvenience intended to be prevented by 
the act. That caſe however was never finally decided; but it is 


well known that a great majority of the Judges were of opinion 


againſt the action. The conſtruction which I put upon the act 
is that it has nothing to do with what in the true ſenſe and 


meaning of the word is a policy, that is, a mercantile policy 


made on intereſt ; but that it prohibits 2 wagers made on any 
event in which the parties have not an intereſt. Upon the whole 
I am of opinion that the judgment ought to be arreſted. 
ASHHURST, J. The queſtion is, whether the plaintiff can 
retain his verdict either on general graunds, or from the par- 
ticular circumſtances of the wager. As to the general ground, 
namely, whether an action will lie on any wager, that .queſtion 
does not now appear open to argument; it having been ſettled 
by ſo-many authorities both ancient and modern, and particular- 
ly in the caſe of Da Ceſta v. Jones, where Lord Mansfield, 


though he expreſſed a ſtrong wiſh that the practice of laying 


wagers could be aboliſhed, ſaid “ that indifferent wagers upon in- 
« different matters, without intereſt to either of the parties, are 
* certainly allowed by the law of this country in ſo far as they 


* have not been reſtrained by any particular act of parliament; 


e and the reſtraints impoſed in particular caſes ſupport the ge- 
« neral rule.” And it is to be obſerved that this caſe was ſub- 
ſequent to the ſtatute againſt gaming and wager policies or in- 
ſurances. I think therefore 1 may now take it as ſettled law 
that all wagers are not illegal, ſince that point has been deter- 
mined by ſo recent a caſe, ſupported by ancient authorities. The 
ſubject matter of the wager itſelf may in many inſtances render 
wagers illegal ; as if they be againſt public policy, againſt decency, 
or tending to aftea the particular intereſts of individuals, The 
| 4 | | two 
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two firſt of theſe clearly have nothing to do with the pre- 
ſent queſtion, and therefore I ſhall paſs them over. And the 
latter of them does not, in my opinion, apply more; for we muſt 
remember that we are now deciding on a caſe which comes be- 
fore the court on a motion in arreſt of judgment, and therefore 
no objection can be taken but what ariſes upon the face of the 
record, If (though it do not appear on the record) it had been 
proved at the trial that Co/eman's waggon had in fact been lately 
ſtolen from him, it might have been ſaid that the diſcuſſing of 
this queſtion might naturally lead to the inveſtigation whether 
Suſannah Tye might not have been concerned in ſtealing it; but 
that ought to have been made a ground of objection at the trial 
by way of non-ſuiting the plaintiff, and cannot be taken advantage 
of in arreſt of judgment. This point was intimated by Lord Mans- 
field in the caſe of Da Cofta v. Jones, where (as he thought that 
ſome of the matters proved in evidence tended more (ſtrongly to 
prove how the intereſt of the Chevalier D'Eon was affected than 
any thing that appeared on the record,) he directed the defen- 
dant's counſel alſo to move for a new trial, that he might have 
the chance of that advantage as well as that of the indecency of 
the queſtion in caſe the defendant ſhould not ſucceed on that 
point. This manifeſtly ſnews Lord Mangſield's opinion, that 


a wager is not illegal becauſe by ſome poſſible ſuppoſition which 


ingenuity might deviſe it might affect the intereſt of a third perſon, 
but in order to make it illegal, it muſt appear that ſuch circumſtan- 
ces did actually exiſt which muſt neceflarily or naturally tend to 
affect the intereſt of a third perfon. But no ſuch circumſtance 
appears in the preſent caſe; it does not appear that any waggon 
had ever been ſtolen from Coleman; nor does any one circum- 
ſtance appear which can make this more than a plain ſimiple mat- 
ter of fact, and nothing is to be preſumed that does not appear. 
As to the ſtatute 14 Geo. 3. c. 48; I think it cannot be made to 
apply to all wagers in general, without doing the greateſt violence 
to the conſtruction of it. The grievance recited in the act is 
the making mercantile tranſactions and tranſactions of buſineſs 
a cloak for gaming ; it therefore forbids the making of policies 
on lives, or other events, in which the party has no intereſt; and 
it enacts that no policy ſhall be made without inſerting the 
names of the perſons intereſted, and for whoſe. benefit the policy 
is underwritten; and the ſame may be faid of all the other 
proviſions. But no member of either of the houſes of parlia- 
ment, who concurred in paſſing that act, ever thought that a 

wager 
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wager was a policy. I perfectly agree that all wagers are fooliſh 
things; it is throwing away the money of the parties, and tt ifl- 
ing with the time of judges and juries to call on them to 
determine ſuch queſtions; and I wiſh they were aboliſhed. 
But where any public grievance or inconvenience exiſts, not 
provided for by law, it of right belongs to the Legiſlature, by 
our conſtitution, to remedy ſuch grievance; and it would be 
dangerous if courts of juſtice were to aſſume ſuch a power. 
The Legiſlature, | am ſatisfied, have not done it in this in- 
ſtance, and we muſt put the law in execution till it is altered. 
Therefore I am of opinion that the rule to arreſt the judgment 
ought to be diſcharged. 

Lord Kenyon, Ch. J. I have not entertained the leaſt doubt 
upon this queſtion from the time when it was argued down to the 
preſent moment. I entirely agree with what was ſaid by Lord 
Mansfield in Da Cofta v. Jones, that wagers have gone to an 
extent which is much to be complained of; and if we were 
fitting here in a /egi/lative capacity, it might perhaps be prudent 
to declare that no wagers whatever ought to be allowed: but it 
is our duty jus dicere, not jus dare; we can only pronounce 
what the law is; and if there be any defect in it, the legiſlature 
alone is competent to remedy it. Now in order to know what 
the law has ſaid upon this ſubject let us trace it back, and it 
will be found that from the earlieſt times the books all ſpeak 
the ſame language. Before the time of Lord Holt it was a 
queſtion whether an indebitatus aſſumpſit would lie for a wager, 
and the caſes agree that it would not: but, ſays Lord Holt (a), 
though the action does not lie in that particular form, yet an 
action formed on the wager itſelf, and laid by way of mutual 


promiſes, might be maintained. In ſome of the caſes in which 


ſuch an action has been ſupported the matter in diſpute has 
not only been the moſt trivial that could be imagined, 
but it alſo reſpected third perſons, as the caſe of a wager 
whether one of the players at backgammon was bound to 
move a man (5). In the Earl of March v. Pigot (c), though 
the wager was in it's nature ſomewhat indecorous, there was 
no doubt either on the bench, or at the bar, but that the action 
was maintainable. From the earlieſt times therefore down 


to the caſe of Da Cota v. Jones (d) there appears to have been 


(c) 5 Burr. 2802, 


(a) Carib. 338. | 
(4) Cop. 729. 


(8) Pope v. St. Leger, Salk, 344- 
| no 
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no doubt on the ſubject; and I deſire to be conſidered as acquieſ- 
Cing in thoſe caſes to the extent they have gone. As to the ob- 
jection ariſing from the admiſſion of indecent evidence in actions 
on ſome ſort of wagers; in caſes of deſcents it is often neceſſary 
to go into evidence reſpecting the ſexes, and many queſtions 
muſt ariſe where the moſt indecent evidence is permitted when- 
ever it is neceſſary for the aſcertainment of facts to promote the 
ends of juſtice; in ſuch caſes it is our duty to admit it, how- 
ever our feelings may be affected by the diſcuſſion. I wiſh not 
to be underſtood to contradict any thing that may have been ſaid 
in Da Coſta v. Jones, and the other caſes ; but at the ſame time 
let me avail myſelf of what Lord Mansfeld there ſaid, that“ in- 
diffent wagers upon indifferent matters without intereſt to either 


of the parties are allowed by the law of this country ſo far as 


they have not been reſtrained by particular ats of parliament ; 
and the reſtraints impoſed in particular caſes ſupport the general 
rule.” And it is clear that the caſe of Da Coſta v. Jones was never 
argued upon the ground, that no action on a wager would lie, 
but only that hat caſe formed an exception to the general rule. 
The caſe of Bruce v. Roſs 14th April 1788 in the Houſe of 
Lords proceeded on a diſtinction between the law of Scotland 
and that of England; and it was argued on the ground that the 
civil law was adopted in that country, and governed the deciſions 
of their courts. And there are many caſes in the Houſe of 
Lords, where they are bound to decide contrary to the law of 
England; as in the caſe of death-bed diſpoſitions of property in 
Scotland, in which, though the law of that country is different 
from ours, that court are as much bound to adhere to it, as the 
council at the Cockpit is bound to adopt the laws of Jamaica or 
Barbadoes in appeals from thoſe iſlands to the king in council. 
I have looked into moſt of the books of civil law on this ſub- 
ject, which by no means prohibit wagers in general. It would 
ſavour a little of pedantry to cite paſſages from them, therefore 
I will only mention a diſtinction taken by Vinnius, which is, that 
wagers reſpecting Ceſar are allowed, unleſs they affect the charac- 
ter of Cæſar Sc. Now what is there in the preſent caſe that 
can affect the character of the woman who had bought the wag- 
gon ; nothing of that ſort appears upon the record, and we can 
make no inference. The queſtion is whether the waggon was 
the property of A. or B. and they are to decide it. What is there 
at common law to make ſuch a wager bad? If not, how is it 
affected by the ſtatute law, All the ſtatutes reſpecting gaming 
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are, ſo far parliamentary declarations that wagers and gaming 
.had been lawful. The 16 Cor. 2. c. 7. .. 3, in vacating con- 
tracts for money laſt at play and money betted on thoſe who play, 
affords another parliamentary inference that ſuch wagers were 
allowed before the ſtatute. I remember a caſe in Wilſon (a), 
where an action was brought on a bet of 14 guineas to 8 on a 


Horſe- race: There the court held that, as the plaintiff might 


under the ſtat. 9 Anz. and 16 Car, 2. (5) have refuſed to pay 


the 14 guineas if he had loſt, there was no mutuality in the 


gyager, and therefore he ſhould not recover the 8 guineas of the 
defendant. But had the wager been within the limits allowed 
by the ſtatutes, there is no doubt 'but that it would have been 
held good. So in the caſe of a man running againſt time (c). 
My opinion proceeds on this ground, that being bound by for- 
mer deciſions, not having the power to alter the law, not find- 
any one caſe againſt the legality of wagers in general, and finding 
caſes, without number, wherein wagers have been held to be 
good, and that the payment of them may be enforeed, | think 
the wager jn the preſent caſe good at common law. Then as to 
the ſecond point, namely, whether the wayer is void by the 
ſtat. 14 Geo. 2; I cannot but think that that act of parliament 
relates wholly to policies of inſurance : and, as my brother Groſe 
bas ſaid, it would be ſtrangely diſtorting the meaning of words 
to ſuppoſe that ſuch a wager as the preſent could be within the 
meaning of the Legiſlature ; for from the words uſed in the 
ſecond clauſe it is apparent that they had written inſtruments 
only in contemplation, by requiring the names of the parties 
intereſted to be inſerted therein. It ſeems to me extremely clear 


that the act was meant to be confined to policies of inſurance. 


I ſhould be glad to go as far as I could to put a ſtop to the miſ- 


chief ariſing from this ſpecies of gambling by wagers, but that 


would be in my opinion to make law; and thoſe miſchiefs thete- 
fore muſt be left to the correction of the Legiſlature, whenever 


they think proper to apply a remedy. 


Rule diſcharged. 
(a) Blaxton v. Pye, 2 Wil/. zog. race is a bet within thoſe ſtatutes, | 
(5) The laying above 10 J. on an horſe- | (c) Lynall v. Longbotham, 2 Wilf. 36. 
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The Kine againſt The Inhabitants of Ex1 SWELL, 


WO juſtices removed, by an order, Jobn Sharpe from 
 Jdcklingham All Saints, to Eriſwell, both in the county of 
Suffolk ; on appeal the court of Quarter Seſſions confirmed the 


order, ſubject to the opinion of this Court on the following caſe. 


The pauper, John Sharpe, came into the pariſh of [ch/ingham 
All Saints in 1767, where he was employed as a day labourer 
to work on the navigation. In 1779 he was taken before the 
reverend T. Ball, D.D. and Clement Tookie, clerk, two of his 
majelty's juſtices of the peace for the ſaid county, by the over- 
ſcers of the poor of the pariſh of 1cklingham All Saints, for the 
purpoſe of being examined as to the place of his laſt legal ſet- 
tlement; in conſequence of which the following examination 
was taken upon oath before thoſe two juſtices (a), and ſigned by 
the pauper ; that is to ſay County of Suffolk. The examina- 
tion of John Sharpe of Ichlingbam All Saints in the ſaid county 
< labourer, taken on oath before us two of his majeſty's juſtices 
of the peace in and for the ſaid county the 19th day of Febru- 
* ary 1779 touching the place of his laſt legal ſettlement ;'who 
* ſaith that about 24 years ago he duly let himſelf for a year to 
% Thomas Pepper of Eriſwell in the ſaid county, farmer, but can- 


not recollect his wages; that he duly entered on his ſaid ſer- 


« vice, ſerved the year in Eriſwell aforeſaid, and received his 
« year's wages; fince which time he has done no act whereby 
*« to gain a ſettlement elſewhere, to the beſt of his knowledge. 
« Tobn Sharpe. Taken and ſworn before us the day and yeat 
e firſt above written.” No proceedings were had in conſe- 
quence of this examination until the order of removal, which 
is the ſubje&t of this appeal, was applied for and made. Fhe 


pauper from the time of the examination being taken continned | 
to reſide in [ch/mgham All Saints for about five years, endeavouring 


to gain his livelihood, and without becoming chargeable to that 
pariſh, when he became inſane, and continued in a ſtate of in- 
fanity to the time of his removal to Eriſwell as forefaid (SY; On 
the part of the reſpondents this examination was offered in e- 
dence, and objected to on the part of the appellants; but it was 
received by the court, the hand writing of the juſtices, who to6R 

(a) Theſe were not the two juſtices who re- | who ſtated as a fact that the pauper con- 
movod the pauper. ' tnued inſune at the time of heuring this ap- 
( This gaſe was returned to the Seſſions, | peal.” | 27S 
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the ſame, being firſt proved ; and upon that and other evidence 
the ſeſſions confirmed the order; but they alſo ſtated that in their 
opinion the evidence produced, excluſive of the ſaid examina- 
tion, was not ſufficient to warrant that determination. 

This caſe was argued in laſt Hilary Term by Bower and 


Sayer in ſupport of the orders, and Partridge, Barnard, and 


Hay, contra : but, as all the caſes cited were fully ſtated by the 
court in giving their opinion, ws arguments at the bar are here 


omitted. 
The Court, being divided on this queſtion, did not deliver 


their opinions till this day. 

GRosx, J. (After ſtating the facts) The queſtion is, whe- 
ther the information taken before the magiſtrates is competent 
evidence of the pauper's ſettlement in Eriſwell, to warrant the 
Juſtices in making the order of removal, and the court of quarter 


ſeſſions in confirming it. The fact to be proved was a hiring 


and ſervice for a year, namely, an agreement between the pauper 
and 7. Pepper of Eriſwell that the one would ſerve the farmer 
and the other retain the pauper in his ſervice for that period; 
and that it took effect. To prove this an examination of the 


. Pauper taken before two magiſtrates, who did not remove, was 


produced; and it appeared that the pauper ſince his examination 


had become inſane, and ſtill continued in that ſtate. The ob- 


jection to this is that an agreement muſt be proved either by the 
parties or the witneſſes to it, and that the oath either of the 
party or the witneſs is not admiſſible in evidence when it is 
given in the abſence of another who is to be affected by it. To 
this it is anſwered, firſt, that this examination may be read, 
becauſe it is like a Judgment upon which no execution has 
iſſued. My anſwer is, that it is not like ſuch a judgment; for, 
in the firſt place, before ſuch a judgment can be obtained the 
party to be affected by it muſt have had an opportunity of being 
heard; he muſt have been ſerved with a writ, or have had 
notice of the proceedings. And, ſecondly, the judgment muſt 
have been given by a court of competent juriſdiction : but in 


the preſent caſe I conceive that theſe juſtices had not juriſdiction 


to adminiſter an oath. By the 13 & 14 Cor. 2. they are em- 
powered only to remove; and unleſs they adminiſter the oath for 
the purpoſe of removing, I think it is no more than if a juſtice 
of another county adminiſtered it. Here there was no removal, 
and I do not ſee what power they had to adminiſter the oath but 


for that purpoſe. Secondly, however, it is s ſaid that this exa- 
4 mination 
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mination is competent, becauſe it is as good evidence as that of a 
perſon who had heard the pauper ſay that he had been hired for 
a year and ſerved it; that ſuch evidence would have been com- 
petent, and therefore that this is ſo. As to it's being as good evi- 
dence as that of a perſon who had heard the pauper ſay he had 


been hired ; there is this material difference, that had the per- 


ſon been preſent, ſuch perſon might have been croſs examined as 
to all that paſſed between him and the pauper, if any part of it 
were to be heard. But here we read only what the overſeers 
choſe to examine to, and what the magiſtrates thought fit to 


ſtate, Next, is ſuch evidence competent? it is what is com- 


monly called hearſay evidence of a fact. Now it is a general 
rule that ſuch evidence is not admiſſible, except in ſome few 
particular caſes where the exception (for ought we know) is as 
ancient as the rule. A pedigree may be proved by reputation : 
preſcriptive rights may be ſo proved; and yet in caſes of preſcrip- 
tion thoſe very perſons, who are permitted to give evidence of 
what they may have heard from dead perſons reſpecting the re- 
putation of the right, are not permitted to ſtate fats of the 
exerciſe of the right which the deceaſed perſons ſaid they had 
ſeen. And I am not aware of any principle upon which this 
evidence is admiſſible that may not extend to proving by hearſay 
any agreement whatſoever, No principle was ſtated to take 
this out of the general rule, to ſhew why hearſay evidence of 
the agreement ſhould be permitted in this caſe any more than 
in any other. But caſes have been cited both to prove that this 
evidence was admiſſible as hearſay evidence, and as given upon 
oath before the magiſtrates. In R. v. Nutley (a) two queſ- 
tions were made, 1ſt, Whether a ſettlement were proved in 
Bentworth ; and 2dly, Whether a ſubſequent ſettlement were 
gained in LHfeld. The ſubſequent ſettlement was attempted to 
be proved by Rachael Merratt's hearſay evidence: The Court 
were of opinion that a good ſettlement was eſtabliſhed in Bent- 
worth; and Afton, J. thought the ſeſſions wrong for rejecting 
the evidence of R. Merratt, for“ the widow's account of her 
family ought to have been received.” The objection therefore was 
not well conſidered, and for this reaſon, that, if it were evidence, 
it did not prove a ſettlement in 1/sfieſd, In R. v. Coln St. 
Aldwin's (b) the Court did not declare under what circumſtan- 
ces an examination upon oath would be evidence, but deter- 


(a) Burr. S. C. 701. (2) Burr. S. C. 136. 
Vor. III. 8 U mined 
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mined that in that caſe it ought not to have been admitted at 
all: and the ground, upon which Lord Ch. J. Lee proceeded, 
was that the examination was taken by juſtices of another county, 
2nd that the perſon was then alive for ought that appeared to 
the contrary. The objection that the two juſtices were of an- 
other county was immaterial, if the facts being proved on oath 
behind the back of the adverſe party could be evidence, unleſs 
the court thought the examination muſt be authorized by the 
ſtatute; and, if it muſt, then the objection applies here that the 
examination is not within it, becauſe the juſtices who took the 
examination did not remove, and poſſibly they did not think the 
evidence ſufficient to warrant them in making the removal. In 
R. v. Greenwich (a) the court did not determine whether or 
not the hearſay evidence was competent: the objection does not 
appear to have been taken; but the court ſaid that the Seſſions had 
ſtated evidence and not fats, and the caſe was ſent down to be 
re-ſtated. Undoubtedly however an idea has prevailed that ſuch 
hearſay evidence is ſufficient: but I can make no difference between 
evidence neceſſary to prove an hiring, that is, an agreement to 
hire, and any other agreement ; the law of evidence muſt be the 
ſame at the quatter- ſeſſions as in the courts of Meſtminſter Hall; 
and. no one ever conceived thatan agreement could be proved by 
a witneſs ſwearing that he heard another ſay that ſuch an agree- 
ment was made. Is the evidence better upon the ground that 
it was upon oath adminiſtered by two juſtices ? evidence, though 
upon oath, to affect an abſent perſon is incompetent, becauie he 
cannot croſs examine; as notbing can be more unjuſt than that a 
perſon ſhould be bound by evidence which he is not permitted to 
hear, Before ths ſtatute of Philip & Mary (C), a depoſition taken 


before the juſtice of the county where the murder was committed 


was not evidence, even though, the party died or was unable to 
travel. Why? becauſe, although the juſtice had juriſdiction to en- 


quire into the fact, the common law did not permit a perſon accuſed 
to be affected by an examination taken in his abſence, becauſe he 


could not croſs- examine; and therefore that ſtatute was made, 


Ta this point the clauſe in the mutiny act (e), referred to in the ar- 
gument, is ſtrong. It is extremely clear that, if in an action by the 
executor of the pauper it were neceſſary to prove this agreement, 
the affidavit of a witneſs who was dead, taken before a judge who 


(a) Barr. F. C. 243. (c) Which expreſsly authorizes the ma- 


(6) 182 P. & M. c. 13; and 2 3; P. giſtrates to take the examinations of perſons 
. c. 10. : NET ioliting. . 
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was to try the cauſe, would be incompetent to be read after his 
death. When then, and upon what principle, could this man's 
depoſition on oath become evidence after his death? No ſuch 
rule of evidence could exiſt before the 13 & 14 Car. 2. Sup- 
poſe the caſe had exiſted the next year, and the year after the 
pauper had gone before two juſtices and made the oath he did, 
and after that upon his death two other juſtices had removed his 
family upon that examination, could this court have determined 
that hearſay evidence of the hiring was good, or that an oath taken 
before two magiſtrates, (not for the purpoſe of removal, in the 
abſence of the other party) would have been good? Or ſuppole the 
act of parliament had paſſed two years ago, ſhould we now ſay it is 
good? I conceive not; becauſe it would be againſt the known 
law of evidence; for, as hearſay evidence, it is hearſay evidence 
of a fact; and as an examination upon oath and not in the pre- 
ſence of the oppoſite party, nor taken with an intent to remove, 
it is extrajudicial. If at that time it were not admiſſible, when 
did it become ſo? Will the practice of the juſtices at their pri- 
vate meetings, or at the Quarter Seſſions, make it ſo? Surely it 
is too much to ſay that ſuch practice ſhall alter the law of 
evidence, prevailing throughout the kingdom, in the courts 
above and at the aſſizes; as judges of nf prius we do not affect to 
alter or make new law ; how then ſhall it be competent to juſtices 
of the peace to do ſo, But even were we diſpoſed to conform 
to a rule of evidence adopted by ſome juſtices of the peace, 
what are we to ſay in caſes where one court of Quarter Seſſions 
differs from another in their rules? So it is in this caſe; in ſome 
counties they admit this evidence, in others they reject it. We 
muſt ſay that ſuch precedents ought not to guide us, but we 
muſt be governed by the known rules of evidence which are to 
be found in our law books, If then the decifions of the courts be- 
low cannot alter the law, when has it grown into law by the 
deciſion of the courts above? I have commented on the deciſions, 
which were cited in the argument, (the earlieſt of them being in 
1739,) and in no one of them has the queſtion fairly and fully 
come before the court, or been decided as a principal queſtion, 
Upon what principle ſhall it now be decided? None is laid 
down. But it may be ſaid that it is in this caſe wiſe and dif- 
Creet to depart from the general rule of evidence, and in this in- 
ſtance to admit hearſay evidence of a fact, or evidence on oath 
adminiſtered in the abſence of the adverſe party, I dread that 
rules of evidence ſhall ever depend upon the diſcretion of judges; 
T with to find the rule Iaid down, and to abide by it, In this caſe 
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I find the general rule; I find no decided authority that forms 
an exception to it; and nothing but a clear uncontrovertible 
deciſion upon the point, and not the conceſſion of counſel or the 
obiter dictum of a judge, ought to form an exception to a general 
rule of law framed in wiſdom by our anceſtors, and adopted in 
every caſe except where the exception is as ancient as the rule, 
Upon theſe grounds it ſeems to me that upon the evidence ſtated 
the juſtices below ought not to have removed the pauper, nor 


the court of Quarter Seſſions to have affirmed the order; and 


conſequently that both the orders ſhould be quaſhed. 
BuLLER, J. In this caſe it appears that the pauper was taken 


before two juſtices by the overſeers of the poor of the pariſh of 


Ichlingham, where he then reſided, for the purpoſe of being ex- 
amined as to the place of his laſt legal ſettlement; that he was ex- 
amined on oath before them, and ſigned his examination. The 
pauper afterwards became, and has ever ſince continued, inſane; 
and the Seſſions, being of opinion that the examination was good 
evidence, upon the authority of that confirmed the order of re- 


moval. The queſtion reſerved for the opinion of this Court is, 


whether under theſe circumſtances the examination ought to 
have been read in evidence. This caſe has been argued on two 
grounds; iſt, that it is admiffible, as an examination taken on 
oath by juſtices who had a competent authority; 2dly, that it is 
evidence, as a declaration under the hand of the pauper. I am 
of opinion that it is admiſſible evidence in each of thoſe lights. 
But before I ſtate the grounds on which J hold it admiſſible, it 
will be proper to premiſe that J conſider the pauper as dead; he 
being in ſuch a ſtate as renders it impoſſible to examine him: 
and, if he were dead, it is admitted at the bar that there are ſe- 
veral caſes in which it has been held that what he ſaid might be 


received in evidence. Of thoſe caſes I ſhall take more particular 


notice when I come to the ſecond part of the caſe, But the 
firſt thing to be conſideted is, whether this evidence be admiſſi- 
ble as an examination taken on oath by perſons having à com- 
petent authority ? It ſeemed to be agreed by thoſe who argued 
at the bar that if the juſtices had made an order of removal im- 
mediately on taking the examination of the pauper, the exami- 
nation would then have been a judicial act, and would have been 
evidence; indeed the ſecond ſection of the act calls it a judg- 
ment. I agree that if the taking of the examination were not a 
judicial act, but was merely cor am non judice, it is not evidence as 
an examination on oarh, The queſtion then is, whether this 
were a judicial act or not? It muſt be ſo at the time it was taken, 

or 
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or cannot become ſo at all; and if an immediate removal might 
have been founded on it, in my judgment it is a full proof that 
this was a judicial act. The power of the juſtices is founded on 
the 13 & 14 Car. 2. c. 12. / 1, which enacts that it ſhall be 
lawful, upon complaint made by the overſeers of any pariſh, for 
any two juſtices by their warrant to remove and convey any per- 
ſon likely to become chargeable to ſuch pariſh where he was laſt 
legally ſettled, unleſs he give ſufficient ſecurity for the diſcharge 
of the pariſh to be allowed by the ſaid juſtices, The ſtatute 
does not in words ſay any thing about the mode of examination; 
but wherever a power of judging and determining is given, an 
authority to examine on oath is virtually and neceſſarily included 
in it, Whatever the juſtices do in purſuance of that ſtatute I 
conceive is judicially done; and unleſs the rule be general, this 
abſurdity would follow; if the juſtices are of opinion on the ex- 
amination that the pauper ought to be removed, and do remove 
him, it is evidence; but if they are of opinion that the ſettle- 
ment is in the pariſh requiring the examination, and therefore 
he ought not to be removed, then it is not evidence; whereas in 
the latter caſe the reaſons are much ſtronger why the examina- 
tion ſhould be evidence than in the former; bocauſe the pariſh- 
officers are preſent at the examination, and are parties to it, be- 
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ing the complainants and the perſons cauſing the examination 


to be taken. But it never can depend on the judgment which 
the juſtices ſhall form for or againſt the pariſh, whether the exa- 
minations in the caſe are or are not evidence; it mult be reci- 
procal. And this examination in my judgment is very ſimilar 
to the caſe of a depoſition before a coroner, which has been long 


ſettled to be good evidence, 1 Lev. 180. Kel. 55, though the 


perſon accuſed be not prelent when it is taken, nor ever 
heard of it till the moment it is produced againſt him. The 
coroner is to inquire into the cauſe and circumſtances of the 
death of the deceaſed: The juſtices are to inquire to what 
pariſh the pauper belongs: Both inquiries are general, and no 
particular perſons are parties to them. Again, where depoſi- 
tions are taken before commiſſioners of exciſe, if the witneſs 
die, Lord Holt was of opinion that they were good evidence. 
Salk. 555, Where an act is judicially done, it is not neceſſary 


that the perſon to be affected by it ſhould be preſent in order to 


make it evidence againſt him, and therefore depoſitions taken 
by a juſtice of a perſon who afterwards died, though taken in the 
abſence of the ptiſoner, muſt be read. So it was determined by 


Vol. III. 8 X all 


714 
1799. 


— 
The King 
apat 
The Inhabi- 
tants of 
EniSWELL, 


CASES IN TRINITY TERM 


all the Judges in Radburn's caſe Mich. 1787. It is the ſame. 
as to depoſitions taken under a commiſſion from the Court of 
Exchequer. Tooker v. The Duke of Beaufort, 1 Burr. 146. 
But an argument was drawn from the mutiny act, which it was 
ſaid made the depoſitions evidence in the caſe of ſoldiers; and 
therefore it was inferred from thence that the depoſitions were 
not evidence in any other caſe, I think that act affords a very 
different inference, The firſt act, which contains any clauſe for 
examining ſoldiers reſpecting their ſettlements, is 16 Geo. 2, 
which enacts that it ſhall be lawful for two or more juſtices of 
the county or place where any ſoldier ſhall be quartered, in cafe 


ſuch ſoldier has either a wife or child, to cauſe him to be ſum- 


moned to make oath of the place of his laſt legal ſettlement ; and 
ſuch ſoldier is thereby directed to obey ſuch ſummons, and to 
make oath accordingly; and ſuch juſtices are required to 
give an atteſted copy of ſuch affidavit to the perſon making 
the ſame, to be by him delivered to his commanding officer, in 
order to be produced when required. Provided, that in caſe any 
ſoldier ſhall be again ſummoned to make oath as aforeſaid, then 
on ſuch atteſted copy of the oath by him formerly taken being 
produced, ſuch ſoldier ſhall not be obliged to take any other or 
further oath with regard to his legal ſetclement, but ſhall leave 
a copy of ſuch atteſted copy of examination if required. 
That act ſays nothing about the examination, or the copy of it, 
being evidence, but moſt probably the Legiſlature meant or un- 
derſtood that they would both be ſo; for the object was to pre- 
vent the ſoldier being called upon to attend the juſtices more 
than once, and at the ſame time to ſubſtitute as good a thing as 
an Examination in lieu of it for the benefit on the pariſh, But 
in the 32 Geo. 2., or between that time and the 20 Geo. 2., the 
Legiſlature had under their conſideration what would be evidence, 
and accordingly they inſerted in the above clauſe the following 
words; ** which atteſted copy ſhall at any time be admitted in 
* evidence, as to ſuch laſt legal ſettlement, before any of his 
* majeſty's juſtices of the peace, or at any general or Quarter 
« Seſſions of the peace.” So the law ſtands now; and the copy 
only, and not the original, is by the at made evidence; which 
could only be done on the idea that the original was evidence 
before. If it had been neceſſary to have enacted that the original 
ſhould be evidence, two words would have done it: and it 
is impoſſible to ſuppoſe that the Legiſlature meant that the copy 
ſhould be evidence when the original was not. This law there- 


fore affords a ſtrong argument that the examination is admiſ- 
4 ible 
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Able evidence. Again what was. ſaid by Lord Chief J. Lee (a) 


in the caſe of the King v. Coln St. Aldwin's is a very material au- 
| thority to prove that this examination was admiſſible in evidence. 
There an order -of -removal of a baſtard made in Wilts was 
founded on the examination of the mother in Mrddleſex: Lee Ch. 
J. there ſaid, the only material evidence which appears to have 
been given was the examination of the mother, which ought 
* not to have been admitted; for it is a general rule in evidence 
that the depofition of a living witneſs ought not to be received, 
„ unleſs it appear that the witneſs himſelf could not be produced 
« to be examined ore tenus; and therefore as the evidence here 
„given has an original defect, which cannot be ſupplied, this 
„order ought to be quaſhed.” It clearly therefore muſt have 
been his opinion that had the mother been dead, or in a ſtate, 
like this pauper, of incapacity to be examined ore tenus, her 
depoſition might have been received in evidence, 

The ſecond ground on which this has been argued to be evi- 
dence is that it is a declaration under the hand of the pauper. This 


introduces the general queſtion, whether hearſay evidence from 


the perſon under whom the ſettlement is claimed can be received. 
This queſtion has been ſo often decided that in my opinion 
it would be ſufficient to mention the caſes only: but as 
different opinions are entertained on the bench upon the 
ſubject, I ſhall go ſomewhat more at large into the conſideta- 
tion of it. The weight of the authorities was ſo forcibly felt 
at the bar, that the counſel, inſtead of denying that in any caſe 
hearſay evidence could be received, endeavoured to diſtin- 
guiſh the caſes determined from the preſent, and ſuppoſed 
that they were decided on particular circumſtances. Firſt, it 
is ſaid that there is no caſe in which hearſay evidence has been 
allowed where the party is alive and able to be produced, I 
agree to that poſition : but here the party is gug dead, and not 
able to be produced. Secondly, that in the caſe of Nutley the 
huſband was dead, and there was alſo perſonal knowledge of 
the wife that her huſband had been in the ſervice he ſpoke of. 
And that in the caſe of Greenwich the huſband was dead, and it 
does not appear but other evidence might have been produced 
when the caſe went down to the ſeſſions again, But let us 
ſee what thoſe cafes were. In the former (5), the widow depoſ- 
ed that her late huſband rd her he had hired himſelf to Smith, 


(a) Mr. Juſtice Baller ſaid he read this | (b) K. v. Nutley, Bott. 234. Burr. S. C. 
from a MSS, note of Mr. Juſtice Clive's, 701. S. C. 4 
an 
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and that in conſequence of the hiring he went into Smith's ſer- 
vice, and was turned away a month before the year was up be- 
cauſe he ſhould not gain a ſettlement, though Smith did not 
aſſign that or any other reaſon; and the wife further depoſed 
that ſhe twice ſaw her huſband during the year he ſerved Smith. 
The ſeſſions, conſidering the declarations of the huſband as 
mere hearſay, rejected them as not being admiſſible evidence. 
It was argued that the caſe ought to be ſent back to the ſeſſions 
to hear and receive the declarations of the huſband ; that ſuch 
evidence ought to be admitted in a caſe circumſtanced as the 
preſent ; and that in fact it was the conſtant practice of other 
ſeſſions to receive ſuch hearſay. On the other hand it was ad- 


mitted that the evidence of the woman reſpeCting the declarations 


of the huſband was admiſſible, And Lord Mansfeld ſaid that 
he was ſatisfied that a clear hiring was proved; and that 7hough 
the evidence rejected ought to have been received, yet it would 
only produce more litigation and expence, and muit have the 
ſame effect; he ſaid he thought the order ought to be quathed. 
Mr. Juſtice Afton was clearly of the ſame opinion; and ſaid “ to 
be ſure the evidence of the woman ought to have been admitted ; 
but ſtanding alone ougt to be taken as inconcluſive [which lat- 
ter expreſſion Mr. Juſtice Buller remarked muſt be inaccurately 
taken; it ſhould have been **ought not to be taken as concluſive.” ] 
The other caſe of the King v. Greenwich (a) ſtated that the pau- 
per was the daughter of George Wall deceaſed, who in his /ife- 
time declared to a witneſs now examined that he had hired him- 
ſelf for a year and ſerved a year as a livery ſervant at 7/. wages to 
captain Saunderſon, who had a houſe and family at Greenwich, and 
reſided there when not abſent on the king's ſervice; that his maſter 
made frequent voyages to Holland whither he attended bim; 
that he never was 40 days together at Greenwich, but during 
his ſervice might be there 40 days at different times. Afﬀter- 
wards it was more fully ſtated that he did refide 4o days at 
Greenwich at different times; and the order adjudging the 


ſettlement in Greenwich was affirmed. Now both theſe caſes 


are directly in point, and there was no evidence which at all 
tended to prove a ſettlement but hearſay : for in the caſe of 
Nutley the wife having ſeen her huſband twice in the ſervice 
was no evidence of a hiring for a year; and in the caſe of Green- 


wich it does appear what paſſed when the caſe went down to the 


(a) Bott, 281, Burr, &. C. 243» 8. . 
ſeſſions 
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ſeſſions again ; for then it was more fully ſtated that the pauper's 
father reſided 40 days at Greenwich at different times; and upon 
that the order of removal was affirmed on tbe declarations of the 
rte alone. And when the point was only whether hearſay evi- 
dence could be received, we cannot ſuppoſe other evidence, which 
is not ſtated, to have been given, which rendered that point im- 
material or varied the effect of it, Thirdly, it was argued that 
even if the declarations were evidence, yet there muſt be ſome 
concurrent evidence to ſupport it; and this was ſuppoſed to 
have been ſo held in the caſe of Coln St. Aldwins But that caſe 
was founded on very clear grounds, and not a word faid in it 
about concurrent evidence, as appears from the note of Mr. 
Juſtice Clive which I have before mentioned. Neither does any 
caſe whatever ſay that there muſt be concurrent evidence. Where 
the queſtion is, whether the evidence be admiſſible or not, it 
is difficult to conceive what is meant by concurrent evidence; 
but every caſe on the ſubje& which at all applies to this point 
conſiders it as clear that the evidence may be received. The two 


caſes of Nuthy and of Greenwich are directly in point ; and they 


are confirmed by thoſe of Creech St. Michael (a), and of The 
Inhabitants of the Holy Trinity in Warebam (6); in the firſt 
of which the pauper having run away, a copy of the Re- 
giſter was proved, and then a witneſs ſwore that Jon Every 
who was dead was con/idered as the pauper's father, and that he 
knew Mary Every who lived in P., and whom he underſtood to 
be the pauper's mother, and heard the pauper call her mother: 
The ſeſſions held the evidence not to be ſufficient, but the court of 
King's Bench held that it was. In the caſe of the Holy Trinity in 
Wareham, it was proved that the pauper's huſband was born in 
Beer Regis, and proved by the pauper that her huſband was 
abroad beyond ſea, and had been two years, if alive; that to her 
knowledge he lived in the capacity of an hoſtler with Mrs. Lee 
in Wareham about two years, where the ſaw him brew; but 
whether there was any agreement or hiring relating to ſuch ſer- 
vice was not proved; but ſhe had beard her huſband /ay that he 
was ſettled in the Holy Trinity, Wareham. The court held that 
evidence ſufficient to prove the ſettlement : and the reporter of 
that caſe ſubjoins in a note that in caſes where the perſon under 
whom the pauper claimed has been dead, hearſay evidence from 
his widow, or from other perſons, of his declarations. reſpecting 
his ſettlement bave frequently been received ; and inſtances the 


ITY (a) Burr, S. C. 765, (5) Cad. 141. 
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caſes of Grenwich and Nutley; but he obſerved that till that 
caſe there had been no inſtance where the court had permitted 
fuch hearſay evidence to be received in tbe liſe of the perſon 
under whom the ſettlement was claimed. The Reporter, who 
has great merit with the profeſſion for his induſtry and attention 


on the ſubject of the poor laws, proceeds to ſuggeſt his 
doubt of the determination of the court in that caſe : but, on the 


| beſt conſideration that I can give it, that doubt does not appear 


to be well founded; for it has long been ſettled that if a perſon 
be abroad, and not likely to return, or in a ſtate incapable of 
being examined, he is conſidered, as to that purpoſe, as if he 
were dead, The other caſes which were quoted in the argu- 
ment do not apply to the preſent, namely, Rex v. Great Bed- 
in (4), R. v. St. Michael in Bath (6), R. v. St. Saviour t 
Southwark (c), and R. v. St. Sepulchre (d). But it is worthy of 
obſervation that in the caſe of R. v. Nuthey it is ſtated on one 
fide to be the conſtant practice of other ſeſſions to receive ſuch 
hearſay evidence, and it is admitted on the other fide that the 
evidence of the widow reſpecting the declaration of her buſ- 
band was admiflible, So in the note before mentioned on the 
caſe of the Holy Trinity in Warebam it is faid that ſuch hearſay 
evidence has been frequently received. If there has been a 
conſtant and uniform practice at all the ſeſſions in the kingdom, 
I think it requires great conſideration before we overturn it; 
for, beſides the great inconvenience, confuſion, and inconſiſtency, 
which will be introduced by a new determination, we ſhall 
hereafter undoubtedly be ſubject to the ſame comment and cen- 
ſure as Lord Chief J. Ryger, in the caſe of St. Botolpb's without 
Biſhapſgate (e), threw on another determination, when he ſaid, 
it does not appear in the caſe of Stretford v. Norton whe- 
« ther theſe other caſes were cited, or what was the particular 
* reaſon of the reſolution : however if they were cited and 
« oyer-ruled, we may for the ſame reaſon over- rule that deter- 
* mination.” I have inquired what is the uſage at different 
ſeſſions, and I find that throughout the Weſt of Eng- 
land, in the North of England, and in other places, it has 
been the conſtant practice to receive ſuch evidence, I have 
heard of no one ſeſſions in which a different practice pre- 


vails; and if it be in univerial uſe, why ſhould we over- 


(a) Burr. S. C. 584. | 
(5) Bet 394. 
(c) Bott 149. 

" 


(4) Tr. 25 Geo, 3. 
(e) Burr, S. C. 372. 


turn 
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turn it? If on ſuch a queſtion ariſing on a ſettlement caſe 
we are to go into firſt principles, I know not where we are to 
ſtop. It has been underſtood as pretty clear law that, in queſ- 
tions of pedigree and ſome other caſes, bearfay, and reputation, 
are good evidenee; but if the evidence ſtated in this caſe be 
not allowed, they alſo will ſtand on a very ſhallow and ſlippery 
Foundation. Each has authority to ſupport it; and if that be 
taken away, I can ſtate no principle in favour of them. The 
true line for courts to adhere to is, that, wherever evidence not 
on oath has been repeatedly received, and ſanctioned by judicial 
determinations, it ſhall be allowed: but beyond that, the rule, 
that no evidence ſhall be admitted but what is upon oath, ſhall 
be obſerved. It would be eaſy to ftate or imagine a con- 
verſation in which a man gave an account of his own habits 
and tranſactions in life, his reſidence, his connections, and re- 
lations, which would be equally material in tracing a title as in 
inveſtigating a queſtion of ſettlement: and it would be ſtrange 
if ſuch a converſation after the father's death ſhould be ſufficient 
to enable the ſon to recover an eſtate of 10,0007. a year, and yet 
ſhould not be ſufficient to give his ſon a ſettlement as a pauper. 
Hearſay evidence has been received to prove whether land were 
or were not parcel of a certain tenement; and was adjudged to be 
good evidence in Davies v. Pierce (a), and Holloway v. Rakes (6). 
It is conſtantly allowed in all caſes of pedigree, though from 


perſons not of the family, as in Brown v. Shelley, Eaſter 1776; 


and alſo in the caſe of cuſtoms ; and has been received even in 
the caſe of fingle facts; as of a marriage, being in orders, and of 
a preſentation ; Harſcot's caſe, Comb. 202 ; and The Biſhop of 
Meath v. Lord Beljield (c). In the laſt caſe the name of the 
patron who preſented was omitted in the Regiſter, and this 
court on a writ of error held that parol evidence might be 
received of it; for (faid they) a prefentation may be by parol, 
and what commences by parol may be tranſmitted to poſterity 
by parol; and that creates a general reputation. A hiring for 
a year may be by parol ; hearfay evidence has been allowed to 
prove it in all the caſes I have mentioned, and has been rejected 
or denied in none. I am of opinion that thoſe caſes ought to be 
adhered to, and conſequently that the order of ſeſſions ſhould 
be affirmed. | 


(a) Ante, 2 vol. 53. 2 vel. 55. 
(8) M. 12 Gro. 3. B. R. cited ame. 1 ( 1 Wilf. 215. 
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AsnnursT, J. If this were a new caſ?, I ſhould be ſtrongly 
of opinion that the evidence given ought not to have been re- 
ceived, as being hearſay evidence, But I think that, as cer- 
tainty is ſo deſirable in the law in general, and particularly in 
this branch of it which relates to caſes of daily occurrence, 
when a caſe has been decided and acted upon, it is better not to 
overturn it. In the caſes of R. v. Nutley, & N. v. Greenwich, 
which have been ſtated, and which I ſhall not repeat, it was de- 
termined that ſuch evidence is admiſſible; and this not as a 
mere obiter dictum, but upon deliberation: and in the latter of 
them it was thought ſo material that the caſe was ſent down to 
have the fact more explicitly ſtated, and on its being returned 
fo ſtated the order was affirmed here. There are other caſes in 
which this kind of evidence is allowed by univerſal conſent ; as 
in-the caſe of a pedigree; and if we were to overturn the caſes 
which have been determined on ſettlements, we may as well 
overturn the law in caſes of pedigree; for I do not know any 
reaſon which applies to the one that is not equally applicable to 
the other. In both, the ſubject matter of litigation is concern- 
ing the ſtate and condition of the party. It is natural for per- 
ſons to talk of their own ſituations and of their families. The 
evidence is 1n its nature of an unſuſpicious kind; it is generally 
brought from remote times, when no queſtion was depending or 
even thought of, and when no purpoſe would apparently be an- 
ſwered. In theſe caſes, in general, it is perhaps of little conſe- 
quence to the pauper whether he belong to one pariſh or to 
another; the diſpute is between the two pariſhes which ſhould 
bear the burden of maintaining him, The pauper himſclf (when 
capable of being produced) is competent to give evidence rela- 
tive to his ſettlement. In the two caſes alluded to it was held 
that, when he is dead, his declarations may be received in 
evidence; and the being in a ſtate of inſanity (which introduces 
the ſame impoſſibility of producing him as if he were dead) 
makes the evidence equally admiſſible. With regard to the 
ſtatute 13 & 14 Car. 2.; it rather ſeems to me that on that 
ground alſo this evidence is admiſſible, We are not to ſuppoſe 
that the party was taken before the juſtices and examined up- 
on oath before them, as a matter of mere idle curioſity; nor can 
we imagine that the juſtices would have interfered in it merely 
to gratify ſuch curioſity, We muſt take it therefore that the 
thing paſſed in the way of a judicial proceeding; and though 
for ſome reaſon it happened that the examination was not acted 


upon, we cannot but ſuppoſe that, at the time, it was taken as 
the 
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the foundation of an order of removal. At all events this renders 
the declaration of greater ſolemnity than an idle declaration in 
the courſe of common converſation. As this matter has been 
already ſo fully gone into by my brother Buller, with whoſe ſen- 
timents [ entirely concur, I ſhall not add more than that I agree 
with him in thinking that the orders ought to be affirmed. 

Lord Kenyon, Ch. J. As far as the intereſts of theſe con- 
tending parties are concerned, I might excuſe myſelf from en- 
tering into a diſcuſſion of this queſtion; for, as two of my 
brothers have already declared their opinions againſt making 
the rule abſolute, it cannot be made ſo, as my opinion, add:d to 
that of mv brother Groſe's, will not make a majority. But as 
this is a matter of importance I ſhould feel myſelf liable to great 
reproach, if I were to ſuffer this queſtion to paſs without de- 


claring my opinion. All queſtions upon the rules of evidence 


are of vaſt importance to all orders and degrees of men; our 
lives, our liberty, and our property, are all concerned in 
the ſupport of theſe rules, which have been matured by 
the wiſdom of ages, and are now revered from their an- 
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tiquity and the good ſenſe in which they are founded: they are 


not rules depending on technical refinements, but upon good 
ſenſe ; and the preſervation of them is the firſt duty of Judges. 
The evidence ſhould be given ander the ſanction of an oath le- 
gally adminiſtered, and in a judicial proceeding depending be- 
tween the parties affected by it, or thoſe who ſtand in privity of 
Hate or intereſt with them. I admit that this man who was 
proved to be inſane is to be conſidered as to this purpoſe in the 
ſame ſtate as if he were dead: and it has been decided that in 
ſuch caſes the party's hand writing may be proved as if he were 
actually dead. Then it is ſaid that there are two grounds on 
which his examination may be received, as to both of which J 
agree with my brother Gro/e. 1ſt, As an examination taken 
upon oath hefore two juſtices of the peace who, it is argued, had 
authority to take it. 2dly, As a declaration of the party examin- 
ed. I will briefly conſider both theſe poſitions. The firſt de- 
pends on the ſtat. 13 & 14 Car. 2. That ſtatute empowers 
the juſtices to make an order of removal; it does not give them 
an expreſs power to examine, but, as an examination is neceſſary 
to get at the facts upon which the judgment of the magiſtrates 
is to proceed, there is an incidental power given, allowing them 
to examine when they are called upon to exert their power of 
removal. But in this caſe they were not applied to for the pur- 
pole of making an order of removal; the overſeers called upon 
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1790. them for no other purpoſe than to examine the pauper ; all the 

to _ proceedings therefore were extrajudicial; and the examination 

The Kix® on oath might juſt as well have been taken before the pariſh 

= ty clerk, and would have been as much entitled to credit as this, 

; — But I will go further: If this examination had been taken in or- 

der to found an order of removal upon it, ſtill I ſhould have 

been of opinion that it would be no better, as far as reſpects the 

preſent queſtion, than a mere declaration of the party, the 

effect of which 1 ſhall conſider preſently. Examinations upon 

oath, except in the excepted caſes, are of no avail unleſs they 

are made in a cauie or proceeding depending between the parties 

to be affected by them, and where each has an opportunity of 

croſs-examining the witneſs; otherwiſe it is res inter altos 

acta, and not to be received. It has been ſaid that this is a 

judgment of the juſtices as appears by the 2d ſection of the 13 

& 14 Car. 2. which has the word judgment init; and that it is 

no objection to it's being a valid judgment that the parties to be 

affected were not preſent. But I think the word judgment in 

the ſection referred to is only uſed as equivalent to the word 

opinion. And as to a judgment being binding though the party 

to be affected was not preſent, I think it will ſcarcely be found 

that that is ſo, unleſs in caſes where the party has had an oppor- 

tunity of being preſent, or was contumacious, neither of which 

was the caſe with the pariſh now to be affected; but as to them 

it was altogether res inter alios ala. It has been ſaid that there 

are caſes where examinations are admitted, namely,. before the 
coroner, and before magiſtrates in caſes of felony. That obſer- \ 

vation appears to me to go rather in ſupport of the general rule 

than in deſtruction of it. Every exception that can be account- 

ed for is ſo much a confirmation of the rule that it has become 

a maxim, exceptio probat regulam. Thoſe exceptions alluded to 

are founded on the ſtatutes of Philip & Mary (a); and that they 

go no further is abundantly proved. Beſides, the examination 

before the coroner is an inqueſt of office; it is a tranſaction of 

notoriety, to which every perfon has a right of acceſs; and writs 

of ad quod damnum have been frequently ſet aſide for want of 

this notoriety in the execution of them by the ſheriff. But, 

without ſtating the caſes which occur on this head, I will 

do little more than refer to the caſe of The King v. Paine in 


(a) 1 and 2 PB. & M. c. 13. as to de- , 10. before juſtices of the peace in caſes of 
| Poſitions before the coroner; and 1 & 2 | felony, 
Pb. & M. c. 13. and 2& 3 Ph, & M. c. 


3 Salt. 
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Salk. 281. C 5 Mod. 163. That was not looſely decided, but 
was the opinion of this Court aſſiſted by the court of Common 
Pleas. In Salkeld it is expreſsly ſaid that the rule cannot be ex- 
tended further than the particular caſe of felony: and in the 
other book the Chief Juſtice declared that the depoſitions were 
not evidence; and a weighty reaſon is given, namely, “the de- 
*« fendant not being preſent when they were taken before the 
* mayor, and ſo had loſt the benefit of a croſs- examination.“ 
This caſe is adopted in 2 Hawk. Pl. C. c. 46. J 1. 10. which 
with the ſubſequent ſections of that chapter are worth conſulting, 

Secondly, conſidering this as a declaration of the party, I 
am at a loſs to find the grounds on which it can be received. Iad- 
mit that declarations of the members of a family, and perhaps 
of others living in habits of intimacy with them, are received in 
evidence as to pedigrees; but evidence of what a mere ſtranger 
has ſaid has ever been rejected in ſuch caſes. That however has 
been always underſtood to be an excepted caſe, and to ſtand on 
reaſons peculiar to itſelf, which I need not take up time by 
ſtating. If the exception go further, I ſhould have wiſhed to 
have heard it ſtated and defined; for unleſs that is done I am 
much afraid we may endanger a rule of infinite importance to 
every individual, and by ſuffering exceptions to creep on one 
after another leave nothing like a rule. It has been ſaid that in 
the caſe of The Biſhop of Meath v. Lord Belfield (a), in a guare 
impedit, the plaintiff gave in evidence an entry in the regiſter of 
the dioceſe of the inſtitution of one Right, in which there was 
a blank in the place where the patron's name is ulually inſerted; 
upon which parol evidence of the general reputation of the 
country that Knight was in by the preſentation of one under 


whom Lord Be/{fie/d claimed was offered; and that upon a bil 


of exceptions it was held that the evidence was admiſſible; 
that it was ſaid that a preſentation may be by parol, and what 
commences by parol may be tranſmitted to poſterity by parol. I 
have not ſeen the report of that caſe: But this I admit, that a 
preſentation may be by parol, and that may be proved 
by parol, that is, by a witneſs who was preſent and 
heard it; but that common reputation might be given in 
evidence I muſt deny; if it could, why might not ſuch 
evidence decide upon titles to eſtates, at leaſt before the ſtatute 
of frauds, when no written inſtrument was required to make a 
good feoffment of the greateſt landed property in the kingdom. 
In ſhort, it being admitted that the rule for which I contend 


(a) 1 if 215, | 
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1s undoubtedly the general rule, the evidence offered in this 
caſe muſt be rejected, unleſs an exception in favour of it has. 
been adopted in ſuch a manner as to incorporate it into the law 
of evidence. For where is the line to be drawn? If the court 
admit ſuch an examination to be evidence againſt a claſs of per- 
ſons who are ſtrangers to it, how ſhall we ſtop ſhort, and ſay, 
that it ſhall not be evidence againſt any other? I cannot ſay how 
far ſuch an idea might go. This brings me to the caſes cited, and 
to the ſuppoſed uſage. And, as to the firſt, there is no one caſe in 
which the point has been decided. In R. v. Nutley (a), the whole 
of the wife's evidence was diſregarded, whereas a fair inference 
might be drawn to prove her huſband's ſettlement, from the 
facts which ſhe ſwore to within her own knowledge; for every 
hiring is preſumed to be for a year, unleſs ſomething is ſtated to 
prevent that inference and therefore the court quaſhed the 
order of Seſſions on that ground. As to the caſe of Green- 
wich (6), the Seſſions the ſecond time found the afZual ad of 
the ſervice for 40 days in the pariſh. Then as to the caſe of 
St. Sepulchre (c), the only point there determined by the court 
was that they could not receive parol evidence of an indenture 
not proved to be loſt. And in that of The Holy Trinity in Ware- 
ham enough appeared from the facts, which the wife ſpoke to 
from her own knowledge, to lead the court to ſupport the con- 
cluſion which the Seſſions had drawn, There is therefore no 
caſe in which this point was the very hinge on which it turned. 
But even if there had, as it would have ſtood ſingle in oppoſi- 
tion to a ſeries of caſes, I ſhould not have placed much reliance 
on the ſuperſtructure when the foundation failed. But the ob- 
ſervations I have made upon the caſes alluded to I think warrant 
me in ſaying that though there were ſome expreſſions tending 
to ſhew that ſuch evidence might be received, yet it was not the 
ground of deciſion in any of them; they amounted only to iter 
dicta; or even let them be called ſolemniter didta; and at leait 
they ſeemed to have proceeded on a ſuppoſed general uſage at the 
Quarter Seſſions. This therefore brings me to that which was 
the laſt topic of argument. The propoſition which is ſtated is 
this, that the juſtices of peace in Seſſions having in general re- 
ceived ſuch evidence as this their uſage creates a rule by which 
we are to proceed. I have great reſpect for that claſs of ma- 
giſtrates; I know their moſt important utility, and have much 
regard for many of them individually; but I confeſs there is 


(4) Burr. S. C. 701. () Burr. S. C. 2433. (c) Tr. 25 Ges. 3. 


ſome- 
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ſomething of novelty in that argument which refers thoſe whom 1790. 
the conſtitution of the juriſprudence of this country hath FD 
inveſted with the power of correding the errors of juſ- The King 
tices of the peace to the praQlice of thoſe very perſons to learn The Lababi 
the rules of evidence by which they are to proceed. I remem- e 
ber a caſe of Baldwin et ux. v. Blackmore, which is reported in 
1 Burr. 595. and of which I have a MS. note, and a full me- 
mory; where juſtices of the peace had committed a man and his 
, Wife for returning to a pariſh from whence they had been re- 
moved by an order. The action was brought by the huſband 
and wife on the ground that the wife had been improperly com- 
mitted; the caſe was twice argued; and the uſage of committing 
femes covert was inſiſted upon; and it rather appeared at firſt 
that ſome part of the Bench were inclined to give countenance 
to ſuch an uſage; but I well remember that Mr. Juſtice Poſter 
treated the argument with more indignation than is expreſſed by 
Sir James Burrow in his account of that caſe. I perfectly well 
recollect that learned Judge's ſaying that he had heard that 
communis error facit jus, but he hoped he ſhould never hear that 
1 rule inſiſted upon, to ſet up a miſ- conception of the law in de- 
ſtruction of the law. I ſhould have diſdained to ſay any thing 
on this poſition, unleſs it had received the appearance of ſome 
countenance in the caſes I have mentioned, and in the diſcuſſion 
of this caſe, It is the whole ground of the opinions hinted at in 
the other caſes, But I could give ſome account of the uſage 
during the many years I practiſed at the Seſſions, and I confeſs 
ll I never heard of ſuch evidence being received there. The practice 
I know varies according to the uſage of each county where the 
Seſſions are held; and 1 ſhould as ſoon refort to the uſage of 
every pariſh in the kingdom on a queſtion concerning the rate- 
ability of perſonal eſtate, But I will not entec more into this 
point, as I am clear it would be moſt dangerous to adopt it. The 
miſtakes of Judges, provided they became univerſal, would ac- 
cording to that docttine become rules of law. An uſage, com- 
mencing at ſooneſt ſince 13 & 14 Car. 2. contrary to law, and 
working injuſtice every day it was perfiſted in, would ſuperſede 
the law, Upon the whole I am moſt clearly of opinion that 
this examination was not admiſſible in evidence. It was ex 
parte, obtained at the inſtance of thoſe overſcers whoſe pariſh 
was to be benefited-by it, and behind the backs of the pariſh 
againſt whom it has now been uſed, without having an opporiu- 
nity of knowing what was going on, or attending to have the 
benefit of a croſa- examination. I regard the queſtion as of the 
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The acts of 


confiſcation 


paſſed in the 
ſeveral States 


of North 
America 
after the de - 
claration of 
Independ- 
ence and be- 
fore the 
treaty of 
peace, by 
which this 
country ac- 
knowledged 
their inde- 
pendence, 


are conſider- 


ed as a nul- 
lity in the 
courts of 
law in this 


- country. 
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laſt importance, and as putting in danger the Law of Evidenee in 


which every man in the kingdom is deeply concerned. 
The majority of the Court not being of opinion that the rule 


for — both the orders ſhould be made abſolute, 


They conſequently ſtand confirmed. 


OG DEN againſt FolLliorm, In Error. 


HIS was an action (in the court of Common Pleas) of 
debt on bond, dated New York, October 10, 1769, for 
4000/7. of current money of the province of New York, North 
America, being 2250. of lawfuk money of Great Britain. 
Pleas, after oyer (by which it appeared that the defendant, one 
Richard Morris, and Lewis Morris, were jointly and ſeverally 
bound,) 1ſt, Richard and Leuis Morris ſolverunt poſt diem; adly, 
defendant ſolvit poſt diem; 3dly, That, at the time of making the 
writing obligatory, the plaintiff, R. Morris, and the de- 
fendant, were ſeverally, and reſpectively perſons reſiding within 
the United States of America, and continued fo &c. till after 
the 22d of October 1777. That, on that day, the ſum of money 
Se being due and unpaid &c, and the plaintiff then reſiding 
at New York, then being one of the United States of America, 
by a law of the State of New York, he was ip/o facto attainted of 
the offence of adhering to the enemies of the ſaid State of New 
York, and all and fingular the eftate, both real and perſonal, held 
or claimed by him, on the 22d of October 1779, was forfeited 
to, and veſted in, the people of New York ; which ſaid law of 
the ſaid State of New York, from thenceforth hitherto hath been, 
and till is, in full force and effect; and that the ſaid writing 
obligatory, and all the money due thereon, became, and was, 
and from thenceforth hitherto hath remained and continued, 
and ſtill is, forfeited to, and veſted in, the people of the ſaid State 
of New York &c. qthly, That, at the time of the making the 
ſaid writing obligatory, the above mentioned parties were reſi- 
dent within the United States of America. That the defendant 
was bound only as a ſurety for the ſaid R. and L. Morris. That 
the defendant, at the ſaid time &c, was refident in the State of 
New Jerſey, then being one of the United States of America, and 
in poſſeſſion of real and perſonal property more than ſufficient 
to pay the faid ſum of 4000 J. and his other debts; that on the 


ad of January 1779, being ſo poſſeſſed &c, he was attainted, 


according 
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according to the laws and ſtatutes of the ſaid State of New Jerſey, 
of adhering to the enemies of the ſaid State, and thereby all his 
real and perſonal eſtate, within the ſaid State of New Jerſey, 
was forfeited to, and veſted in, the ſaid State of New Fer/ey for 
ever; that it was provided by the ſaid State of New Ferſey, that 
the property of the defendant ſo forteited to, and veſted. in, the 
faid State was in the firft place made liable to the payment of 
all his debts, and demands againſt him ; that, in conſequence 
of his attainder, all his property was ſeiſed, which at the time 
of the ſeizure was more than ſufficient to pay the ſaid ſum of 
4000. and all his other debts ; that after his attainder the 
plaintiff was at liberty to make, and might have made, demand 
of the State of New Fer/ey of the ſaid ſum of money due to 
him upon the ſaid writing obligatory, againſt the real and per- 
ſonal eſtates of the defendant io forfeited &c, and might have 
been paid thereout. 5thly, To the ſame effect as the 4th, but 
reciting more particularly the ſeveral acts of attainder, and con- 
fiſcation, paſſed by the Sate of New Ferfey againſt the defendant; 
and that the plaintiff might and ought to have demanded pay- 
ment of the bond from that State Sc. The replication ten- 


dered iſſue on the 1ſt and 2d pleas; and, to the zd plea, 
ſtated that at the time of making the faid ſuppoled law of 


the State of New York, in that plea mentioned, the ſaid State 
was not one of the United States of America but was one 
of his majeſty's colonies in America, then in open rebellion 
againſt his majeſty Sc. There was a general demurrer to the 
4th and 5th pleas, The rejoinder, after joining iſſue on the 
1ſt and 2d pleas, to the third replication, ſtated that before the 
making of the ſaid law of the State of New Jerſey, in the third 
plea mentioned, Yo wit, on the 4th of July 1776, the ſeveral 
eolonies in America (mentioning them all by name, among 
which were New York and New Ferſey) ſeparated themſelves 
from the government and crown of Great Britain, and united 
themſelves together, and were by the people of the ſaid reſpec- 
tive colonies in Congreſs declared and made free and independ- 
ent States, by the name, and ſtile, of the United States of 
America, and to have full power to do all acts and things, which 
independent States of right may do; that on the 3d of Sep- 
tember 1783, by the definitive treaty of peace and friendſhip, 
made and ſigned at Paris on that day between his majeſty and 
the ſaid United States of America, his majeſty acknowledged the 
faid United States of America to be free, ſovereign, and inde- 
pendent, States, and treated with them as ſuch; that by the 
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ſaid treaty the ſeveral laws which had been made, and paſſed, 
by the Legiſlatures of the ſaid reſpective States, after their de- 
claration of independence, for the confiſcation of the property 
of perſons within the ſaid reſpective States, were recognized and 
admitted to be valid; and that before the making of the ſaid 
law of the State of New York, to wit, on the 4th of July 1776, 
and from thence continually hitherto, the ſaid United States 
became, and were, divided from his majeſty's dominion and 
government, and abſolutely independent thereof ; and that long 
before, and at the time of making the ſaid law of the ſaid State 
of New York, and from thence hitherto, the people of the ſaid 
State have exerciſed, and ſtill do exerciſe, ſovereignty, legiſla- 
tion, and government, within the ſaid State of New York ſe- 
parately and diſtinct from the legiſlation and government of 
Great Britain; and that the ſaid law of the ſaid State of New 
York, from the time of the making thereof, hitherto hath been 
and ſtill is in full force and effet Sc. Joinder in demurrer to 
the 4th and 5th pleas, Cc. Surrejoinder ; That by the treaty 
of peace the ſaid ſeveral laws Cc, were not recognized and ad- 
mitted to be valid Sc. Rebutter ; That, by the firſt article of 
the treaty, his Br:tannick Majeſty acknowledged the faid | nited 
States to be free, ſovereign, and independent, States, and treated 
with them as ſuch. That, by the 5th article of the treaty, it was 
agreed between his majeſty and the United States of America 
that the congreſs ſhould earneſtly recommend it to the Legiſla- 
tures of the reſpective States to provide for the reſtitution of all 
eſtates, rights, and properties, which had been confiſcated, be- 
longing to real Britiſb ſubjects, and alſo the eſtates, rights, and 
properties, of perſons reſident in diftrias in the poſſeſñon of his 
majeſty's arms, and who had not borne arms againſt the ſaid 
United States ; and that perſons of any other deſcription ſhould 
have free liberty to go to any part of any of the Thirteen United 
States, and therein remain twelve months unmoleſted in their 
endeavours to obtain reſtitution of ſuch of their eſtates, rights, 
and properties, as might have been confiſcated ; that congreſs 
ſhould alſo recommend to the leveral States a re-confideration 
and reviſion of acts and laws Ec, and ſhould alſo earneſily 
recommend to the States that the ſeveral eſtates, rights, and 
properties, of ſuch laſt mentioned perſons ſhould be reſtored to 
them, they refunding to any perſons, who might be then, at the 
time of making the ſaid treaty, in poſſeſſion, the bond fide price 
{where any had been given) which ſuch perſons might have 
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paid in purchaſing the ſaid eſtates, rights, or properties, ſince 
the confiſcation &c; and that no perſons who then had any in- 
tereſt in confiſcated lands, either by debts or otherwiſe, ſhould 
meet with any impediment in the proſecution of their juſt 
rights. That the plaintiff at the time of making the ſaid law 
of the State of New YTor4, and of the ſigning the definitive 
treaty, was reſident in a diſtrict in the poſſeſſion of his majeſty's 
arms within the State of New Tor, and had not borne arms againit 
the ſaid United States. That by the 6th article of the treaty 
it was agreed that there ſhould be no future confilcation made, 
nor any proſecutions commenced againſt any perſon, by reaſon 
of the part which he might have taken in the then war, and 
that no perſon ſhould ſuffer any future loſs, either in his perſon, 
liberty, or property; and that thoſe who might be in confine- 
ment on ſuch charges, at the time of the ratification of the 
treaty, ſhould be immediately ſet at liberty, and the proſecutions 
ſo commenced ſhould be diſcontinued &c. | 

General demurrer to the rebutter, and joinder in demurrer. 

After argument in the Common Pleas, that Court gave judg- 
mcnt for the plaintiff (a); on which the defendant brought a 
writ of error. . 

Erſkine, for the plaintiff in error, contended that the treaty of 
peace had relation to, and ratified, the declaration of indepen- 
dence; and that in whatever light the acts of the State of New 
York might be conſidered in this country previous to the treaty of 
peace, yet, inaſmuch as the States of America were treated with as 
independent States, and recognized as ſuch, the acts paſſed ſub- 
ſequent_to the time of the declaration of independence muſt be 
taken notice of in the courts of law in this country as the acts 
of a free and ſovereign State. The time when the Americans 
declared themſelves independent is the only period to which 
the treaty of peace, acknowledging them to be, and not confer- 
ring on them the right of being for the firſt time, independent 
States, can have relation, It was ſo conſidered by the preſent 
Lord Chancellor in Wright v. Nutt (6). If then the act of con- 
fiſcation, ſtated in the pleadings, were the act of a ſovereign 
and independent State, this Court will conſider it as concluſive 
in this country. In Wright v. Nutr, the Lord Chancellor 
commenting on an act of confiſcation by the State of Georgia, 
ſaid ** It may be a queſtion for private ſpeculation whether ſuch 


(a) Vid. H. Bl. Rep. C. B. 123. (b) Lid. 149. 
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a law made in Georgia was a wiſe or improvident one, whether a 


barbarous or civilized inſtitution. But here we muſt take it as 


the law of an independent country, and the laws of every 
country muſt be equally regarded in courts of juſtice here, whe- 
ther in private ſpeculation they are wiſe or fooliſh.” This rule 


is not confined merely to the caſes of civil property: it alſo 


prevails in queſtions of prize, (which are in their nature penal) 
in the courts of Admiralty in the different countries, who uni- 
yerſally give credit to each others' acts. They are con- 
ſideted as binding and concluſive on property, inaſmuch 


as the ſubject matter of the . ſentence is within the juriſdic- 


tion of the reſpetive courts in which it is condemned. 
Therefore a ſentence of condemnation, as prize, in a foreign 
Court of Admiralty would be an anſwer to an action of trover 
brought in this country to recover a veſſel, ſo condemned. So, 
if a ſubject of France were attainted there, and his property were 
granted to another, who were to bring part of it with him into 
this country, he would not be liable to reſtore it to the perſon at- 
tainted by force of an ation to be brought againſt him here. Theſe 
inſtances ſhew that the penal laws of one country are taken notice 


of in the courts of another. 


BuLLER, J. In queſtions between a perſon attainted and a 
wrong-doer, it is not neceſſary that the crown ſhould actually 
ſeize the property of the former in order to diveſt him of it. 
For though before ſeizure the perſon attainted cannot main- 
tain an action againſt a wrong-doer who is in poſſeſſion of part 
of his property, yet that ariſes from the perſonal diſability of 
the plaintiff in conſequence of the attainder; and therefore, if 


| ſuch perſon were afterwards pardoned, I conceive that he might 


maintain ſuch an action, notwithſtanding the crown did not 
re-grant to him his property.] A ſeizure in fact is not neceſſary 
ſince the ſtatute 33 H. 8. c. 20. which enacts that the property 
of perſons attainted ſhall be adjudged in the actual poſſeſſion of the 
crown, .wwithout office, And a bond, as well as a choſe in poſ- 
ſeſſion, is forfeited by the attainder of the obligee. Staund. P. C. 
188. a. Then the act of confiſcation in this caſe diveſted the 
plaintiff of his property in the bond, and diſabled him to ſue on 
it ia the courts of law in this country as well as in America, A 
parliamentary attainder here (to which the act of confiſcation may 
be aſſimilated) is at leaſt equal to an aſſignment under the bank- 
rupt laws: now it cannot be denied but that ſuch an aſſignment 
would be an anſwer to an action brought by the bankrupt him- 
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ſelf, even before the aſſignees had actually taken poſſeſſion of 
the property ſued for; on this ground, that the plaintiff has no 
property in the ſubject matter of the action. But if this Court 


will not take notice of the act of confiſcation in America, neither 3 
n F. rror. 


will the courts of law in America pay any deference to the judg- 
ment of this court: and then the plaintiff in error may be 
doubly charged; for the recovery in this action could not be 
pleaded in bar to an action brought in a court of law in New 
York on this very action; and the judgment here will give no 
cauſe of action to the plaintiff in error to recover his proportion 
againft the co-obligors in America. 

Watſon, Serjt. contra, was ſtopped by the Court. 

Lord Kenyon, Ch. J. This queition is undoubtedly of con- 
fiderable moment, inaſmuch as it affects an extenſive claſs of 
perſons, and inaſmuch as the argument has involved in it the 
reſpective rights of the ſubjects of the differeat nations: how- 
ever the ground, on which I am inclined to confirm the judg- 
ment given by the court of Common Pleas, ſeems perfectly clear, 
And indeed we all conſidered. it fo clear in the laſt term (a) that 
we did not think it proper that the queſtion ſhould be diſcuſſed. 
Whether or not the report of what paſſed in the court of Common 
Pleas in this caſe be accurate (5) I will not preſume to ſay: but I 
confeſs | was induced to think that the word ** not” had been 
omitted in that part of the judgment, where the acts of the State 
of NewYork paſſed during the war are conſidered **to be of as full 
validity as the act of any independent State (c).“ For ſuppoſing 
that the language, as reported to have been uſed by that court, had 
in fact been uſed, and that the cafe was to be determined on that 
ground, I ſhould have wiſhed to have heard it once argued in 
anſwer to the objection made by the plaintiff in error. If we 
were to conſider the acts of the province of New York as bind- 
ing, as has been contended, I am at a loſs to know why all the 
property of thoſe perſons, which was ſaid to be confiſcated, did 
did not paſs to the executive power of that State to whom it was 
ſaid to be forfeited ; and why an action might not have been 
brought in the name of ſuch executive power to enforce the 
payment of this bond; and how an action could have been 
brought in the name of the obligee. Having ſaid thus much 
on the judgment ſuppoſed to have been given by the court of 


(a) Vid. Dudley v. Folliott, ante 884. | curate, 
( Mr. Er/tine ſaid he had heard from ( Vid. Felliatt v. Ogden, H. Bl. Rep. 
ale teft authority that the report was ac- | C. B. 135. l. 12 
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Common Pleas, I can only ſay that at preſent I cannot aſſent 
to the reaſoning on which that court gave judgment, though 
I am of opinion that it ſhould be affirmed on different 
grounds. The court of Common Pleas, in giving judgment, 
ſtopped at the plea: but the judgment, which I am pre- 
pared to give, is founded on the whole of the pleadings, which 
are in ſubſtznce theſe; the plea ſtates that the province of 
New York in 1779, at the time when the confiſcatory law 
paſſed, was part of the dependencies of Great Britain in open 
rebellion againſt the King, and that the plaintiff and the defen- 
dant were reſident in that State; what became of them after- 
wards does not appear; and it is not alleged that they were 
reſident in, or ſubject to the laws of, that ſtate when the treaty 
cf peace was ſigned. It is not neceſſary to ſay what effect that 
would have had ; but thus it ſtands; in 1779 that province ſet 
about a reform and to aſſert what is called their rights, but 
which I, fitting here, am bound to ſay was an aQ of rebellion 
againſt the ſovereign power of the State, and that their act was 
illegal at that time, whatever confirmation it might afterwards 
receive there by the ſubſequent treaty of peace. Then, when 
theſe parties came into this country before the independence of 
America was acknowledged, was their property confiſcated ? 
Could it have been pleaded here to an action brought af that time 
that thoſe States had made what they called a law, forfeiting the 
property of thoſe who adhered to the government of this 
country? Certainly not. And yet as between theſe parties 
they muſt be underſtood to be in the ſame fituation now as at 
that time; for, whatever operation the treaty of peace might 
have on the perſons reſident in that country, it is impoſſible to ſay 
that it was intended to, or did, give effect to the acts of the aſ- 
ſembly by which the property of our own ſubjects teſident here was 


confiſcated. The conſequence of the argument for the plaintiff 


in error would be, that every act done by the loyaliſts in America 
previous to the treaty of pe2ce was admitted by that treaty to 
be an act of high treaſon againſt the State of New York : But 
that can never be ſupported. The plaintiff came into this 
country ſubject to all his legal contracts, and armed with all the 
legal rights, which any other ſubject had. It would be enough 
to ſtop here: but, it has been ſaid that, where the property of a 
ſuhjec of cne.country is. confiſcated, and veſted in the ſovereign 
State, every. ether country ought to take notice of the confiſca- 
tion: hut that. was not the caſe; for theſe perſons never were 

attainted 
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attainted by any act of a ſovereign State, thoſe acts were paſſed by 
the ſubjects of this country, who at that time withdtew them- 
ſelves from the fovereign State, and aſſumed to themſelves a 
power of making laws. It might equally be ſaid that, if the 
Ne of Wight, or any town in this country, wiſhed to throw off 


their allegiance to the king, and to aflert what are called the 


rights of man, and to declare that they would no longer con- 
tinue ſubjects of his government, they would immediately be- 
come an independent State, I am therefore moſt clearly of 
opinion that the act of confiſcation which paſſed in 1779 can- 
not be conſidered in this country as competent to transfer the 
property of Folliott to any perſon whomſoever; and conſequently 
that the right of action, which accompanied him when he came 
into this country, is not deveſted out of him. We were preſſed 
at the cloſe of the argument with the peculiar circumſtances of 
the plaintiff in error, who, it was ſaid, could have no remedy 
againſt his co-obligors in America notwithſtanding the judg- 
ment here, and who might even be ſued again on this very bond 
in that country; but that argument ought not to guide our 
judgment;. for I have always underſtood it to be clear law that 
all judicial acts done in one country over the property of the ſub- 
jects within their juriſdiction are concluſive on the property of 
thoſe parties in any other country. | | 

ASHHURST, J. It is ſufficient for me to ſay that I concur in 
opinion with Lord Kenyon. Theſe parties came here as ſubjects 
of this country before the treaty of peace; and therefore any 
acts done by the ſtate of New York at that time could not alter 
the rights of our own ſubjects. The plaintiff and the defendant 
came into this country in the character of creditor and debtor ; 
and their fituation as individuals was not affected by the acts of 
confiſcation, FRE 

BuLLER, J. A very few words are ſufficient to decide the 
preſent caſe. It is a general principle, that the penal laws of 
one country cannot be taken notice of in another. Then apply 
that principle to the preſent caſe: This is an action on a bond, 
to which the defendant has pleaded that by the penal laws of 
another country the property of the plaintiff in the bond has 
been deveſted out of him: but this court cannot take notice of 
that defence; and then all the pleadings are a nullity, and con- 
ſequently the action remains unanſwered. That is as much as 
is neceſſary to ſay in the determination of this particular caſe. 
Another queſtion, however, having ariſen in the argument, 
whether or not it was neceſſary that there ſhould haye been a 
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CASES IN TRINITY TERM 
ſcizure on the part of the State of New York, in order to deveſt 
the property out of the plaintiff, I will give my opinion upon 
it. The anſwer given at the bar from the ſtatute 33 Hen. 8. 
c. 20. that in'this country the property of perſons attainted is 
veſted in the crown without office, is not concluſive; and I am 
ſtill of opinion that a ſeizure is neceſſary, The effect of that act of 
parliament is only to avoid the neceſſity of an office. The caſe of 
Stone v. Newman (a) ſhews what conſtruct ion has been put on the 
ſtature, There, Sir T. Wyat being tenant in tail male, with the 
reverſion in the king, enfeoffed G. Moulton in fee; Sir T. Myat 
had iſſue G. Wyat, who had iſſue Sir F. Wyat, under whom the 
defendant claimed. But Sir T. Myat was attainted, and the 
attainder was confirmed by a ſpecial act of parliament (5), 
enacting that he ſhould forfeit all his lands &c. and that they 
ſhould be veſted in the queen without office, (nearly in the ſame 
words as are uſed in the ſtatute of Henry 8.) That caſe was 
very elaborately diſcuſſed by all the Judges; and in anſwer to 
an exception (c) taken to the pleadings that no ſeiſin was alleged 
in the queen, and that then Sir F. Wyat's title was good until 
ſeiſin, for he had the firſt poſſeſſion, it was adjudged, ** that it 
appeared that, after the attainder, the queen being entitled by 
the general act of parliament, 33 H. 8., and by the ſpecial 
at, 1& 2 P.& M., it was in the queen without office ; and that 
the queen granted it unto him under whom the plaintiff claimed, 
who entered, and was ſeiſed, until Sir F. Wyat entered; ſo he 
had the priority of poſſeſſion and right; wherefore the exception 
was diſallowed, It was ſo material in that caſe to give an anſwer 
to the objection, that the court anſwered it by the fact of the 
caſe, namely, that there was an actual ſeizure. The inſtance 
put at the bar of an aſſignment by the commiſſioners of a bank- 
rupt, which deveſts the property of the bankrupt without actual 
ſeizure, bears no analogy to this caſe. For there is a wide diſ- 
tinction between queſtions of property between one ſubject and 
another, and queſtions ariſing on the law of attainder between 
the crown and a ſubject. And I ſhall never agree in extending 
the ſame rule of conſtruction, which obtains in the former in- 
ſtance, to the latter caſe. It would be attended with peculiarly 
ſerious conſequences in the preſent ſtate of Europe; ſince then 
the property of foreigners, who are daily reſorting for refuge to 
this country from confiſcations at home, would not be protected 
againſt the defigns of artful men who could gain poſſeſſion of it 


by any means. 


6 (a) Cre, Car. 427. (5) 1 and 2 P. SM. Co Jo (c) Cro. Car. 460. 
| GRoOsE, 


4 
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GROSR, J. I continue of the ſame opinion, which I enter- 
tained in the caſe of Dudley v. Falliot; and I moſt perfectly 
concur with the Court on this occaſion. It has been correctly 
ſtated by my brother Buller, that the penal laws of one country 
cannot affect the laws and rights of citizens of another, Then 
if we were to determine that the plaintiff, ſhould not recover,on 
this bond, we muſt ſay that the treaty, of independence was re- 
troſpective, and that it had the effect of declaring that the pro- 
perty of the ſubjects of America reſident in this country | was for- 
feited by an act, which at the time it paſſed was conſidered. as 
mere waſte paper, or, if it were of any, avail, was an act of trea- 
ſon, It has been objected againſt the plaintiff's recovering here 
that the defendant will not recover in America againſt the co-ob- 
ligor, becauſe the States of America will pay no regard to our 
judgments; and yet the argument is that we muſt pay a defer- 
ence to the acts of thoſe perſons, whom we muſt conſider to 


have been in a ſtate. of rebellion at the time when they were 
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paſſed. Now if it be true that the States of America will not take 


notice of the judgments given in our courts of law, we ſhould be 
doing great injuſtice to the preſent plaintiff to ſay that we mult 
conſider ourſelves bound by their acts of confiſcation. 

Judgment affirmed. 


The KING . againſ} T. SToBss. 


HE defendant was indicted for aſſaulting and impriſon- 

ing E. Pyott, Eſq. within the King's Palace at Weſt- 
minſter, his majeſty then being actually reſident and abiding in 
his royal perſon in the palace; to which indictment he pleaded 
not guilty: and on the trial a ſpecial verdict was found. The 
verdict ſet forth the ſtat. 28 H. 8. c. 12., by which, after re- 
Citing that the king had purchaſed the (preſent) palace at Veſt- 
minſter, it was enacted that it ſhould have the ſame prerogatives, 
liberties, juriſdictions, and privileges which belonged to the 


king's ancient palaces; and the limits of it were thereby de- 


fined. It then ſtated letters patent 16 Car. 2., copſtituting a 
court of record within the palace of Meſtminſter and 12 miles 
round it, (except Weftiminſter Hall, and ſome other places,) to be 
called the court of the palace of the king, for the adminiſtra- 
* tion of juſtice in perſonal actions, pleas, and plaints, to all and 
«« ſingular perſons who chooſe to plead there, concerning all and 

— « all 
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te all manner of treſpaſſes vi et armis, treſpaſſes upon the caſe, 
« debt, account, detinue of goods and chattels, deceipts, and 
“contracts, and other perſonal cauſes, plaints, and pleas what. 
* ſoever, concerning whatſoever ſum, ariſing within the palace, 
% or within 12 miles round it, (except the city of London, and 


except all actions of treſpaſs, and all other perſonal actions, 


« pleas, and plaints of this kind in which as well the plaintiff - 
&« or plaintiffs as the defendant or defendants is or are of the 
« houſehold.”) | | 

That charter then appointed the Judges of the court, to 
whom the king gave power and authority to bring into plea 
« by ſummonſes, attachments, and diſtreſſes, and other proceſſes 
« according to the laws and cuſtoms of his realm, 20 be directed 
to the bearers of the rods of the houſehold, the officer s and miniſters 
« of the ſaid court, the defendants againſt whom ſuch plaints, 
* pleas, or actions in the ſaid court ſhould happen to be levied 
© and moved; and for want of goods and lands Fc. by which 
„ ſuch defendants may be ſummoned &c. to bring into plea by 
* attachment, or capias, any where within the juriſdiction of the 
* court; and of all and ſingular actions, plaints, and pleas (ex- 
* cept in the caſes before excepted) to have cognizance, and to 
* hear and hold pleas reſpectively, in as ample manneF and form 
* as any other court of record, by the laws and cuſtoms of his Ring- 
* dom of England, may or ought to have cognizance &c.” The 
verdict then ſtated that the defendant, at the time of iſſuing and 
executing the writ hereafter mentioned, was and ſtill is, one of 
the officers of the palace court, viz. one of the bearers of the 
verge of the houſchold. That on the 5th of January 1789, one 
S. Ameſon proſecuted out of the palace court a writ againſt E. 
Pyott, directed to the bearers of the verge of the houſehold, 
which was delivered to the defendant, requiring him to take E, 
Pyott if he ſhould be found within the juriſdiftion of that court 
Sc. to anſwer to the faid S. Ameſon of a plea of treſpaſs on the 


caſe &c, That the defendant on the ſame day arreſted Pyott 


within that part of the palace mentioned in the ſtat. Hen, 8; at 
which time Pyott was reſident and abiding within that part of 


the palace Cc, but was not of the king's houſehold. That at 


that time the king actually reſided within the palace. That for 
100 years laſt paſt and upwards in many inſtances, upon civil 
writs being iflued to arreſt perſons reſident within the bounda- 
ries deſcribed by the act, permiſſion has been firſt obtained from 


the king, ſignified by the officers of his houſehold ; and the 


writs 
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writs have in ſuch inſtances been backed by the clerk of the 
board of Green Cloth: and that for 100 years laſt paſt and up- 
wards many writs upon civil proceſſes have been executed, and 
perſons reſident at the time within the boundaries deſcribed by 
the ſtatute have been arreſted thereon, within the ſaid boundaries, 
without the king's leave, ſo ſignified; but that it does not ap- 

ar whether ſuch writs were executed with the knowledge of 
the ſaid officers of his majeſty's houſehold, That the defen- 
dant arreſted E. Pyott, as aforeſaid, by virtue of the ſaid writ, 
without any leave or permiſſion obtained from the king &c. 
But whether upon the whole matter &c. 

Eaſt, in ſupport of the indictment, admitted that the palace 
court, out of which the proceſs iſſued by virtue of which Pyoze 
was arreſted, had general juriſdiction conferred upon it as well 
within, as twelve miles round, the palace at Meſiminſter, but 
contended that the officer making the arreſt uin tbe limits of 
the palace, without the leave of the king firſt obtained, was guilty 
of a contempt for which an indictment lay at common law. 
The arreſt in this caſe muſt be taken by virtue of the ſtatute of 
Hen. 8. to have been made within the walls of the palace. It 
appears from the ſtat. 28 Ed. 1. f. 3. c. 3. (articuli ſuper chartas) 
and 4 Co. 46. 6. that the verge was formerly an excluſive juriſ- 
diction ; for till that ſtatute the coroner of the county could not 
intermeddle with the death of a man therein, but the coroner 
of the houſehold only. But a diſtinction always prevailed be- 
tween acts of violence committed within the palace, and in the 
verge at large: where illegal in themſelves, the puniſhment was 
proportionably greater ; and even where they would have been 
juſtifiable, if done in any other place, yet being committed with- 
in the palace, they became on that account penal. Thus the 
ſtat. 33 H. 8. c. 12. makes malicious ſtriking in tbe king's 
houſe whereby blood is ſhed puniſhable by loſs of hand, perpe- 
tual impriſonment, and fine at the king's pleaſure. The courts at 
a hd alſo, which were formerly part of the king's palace (a), 


retain 


(a) Vide Phillips's Regale Neceſſarium, p. | it heretoſore called St S/zphen's Chapel, and 


311 & .12, nocitations or ſummons are to be 
made in the king's palace at We//minfer, 
which (until it was diſuſed by the acceſſion 
of MH hittball unto the crown in the reign of 
King Henry VIII, and after that appro- 
priated to the Courts of Chancery, Law, 
Exchequer, Dutchy of Lancaſter, Star Cham- 
ber, Court of Requeſts, Houſe of Commons 


in Parliament, who do now fit in that part of 


Vor. III. 


the Houſe of Peers in another part of that 
antient houſe or palace of our kings of 
England), was their only houſe or reſidence 
near Lenden; and retains to this day fo 
much of its ancient priviiege of freedom 
from arreſts, as any man arreſted there in 
any civil action before or in the verge cf any 


| by proceſs iſſuing out of any cf the ſaid 
90 Courts, 


of the courts there fitting, although it be 
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retain to this day ſimilar privileges to the palace wherein the 
— king actually reſides, It is ſaid in 1 Hawk. P. C. ch. 21. that 
r contempts againſt the king's palace and courts of juſtice have al- 
7 1 ways been looked upon as very bigh iſpriſions; and after giving 
many inſtances of ſtrikings in Meſiminſter Hall being held 
highly penal, he adds, that in ſuch caſes it is no excuſe to ſhew 
that the perſon ſtruck made the firlt aſſault. From thence it 
follows that the offence is not derived from the injury done to the 
individual but from the contempt offered to the place. That 
therefore being a miſpriſon mult neceſſarily be the ſubject matter 
of an indictment ; and yet the party returning the blow might 
juſtify it in any ſuit proſecuted by the party firſt ſtriking, It 
further appears from the ſame book that he who makes an affray 
in the palace yard near the ſaid courts, but out of their view, 
ſhall be impriſoned during the king's pleaſure, and ſeverely fined; 
fo that the heinouſnefs of the offence is not merely derived from 
the diſturbance ſuppoſed to be offered to the proceedings therein. 
The anſwer which wil be offered on the part of the defendant 
to this indictment will be founded on the letters patent of 
Charles zd, granting to the palace court, out of which the writ 
in queſtion ifſued, juriſdiction over the place where the arreſt 
was made: that would be decifive, if the giſt of the indict- 
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ment was the want of ſuch juriſdiction, but the offence charged 
is the contempt againſt the privilege of the palace; and it is by 
no means inconſiſtent that the arreſt ſhould be good with re- 
ſpect to the party arreſted, and yet the officer making it be 
guilty of a contempt. That is the caſe with reſpect to all pe- 
euliar juriſdictions; in which if a ſheriff's officer arreſt a party, 
he is anſwerable for the contempt to the lord of the fran- 
cbiſe, and yet the arreft is good, and the courts always refuſe to 
diſcharge the priſoner. Now where an action lies for an injury 
of this nature done to the franchiſe of an individual, an in- 


dictment lies for ſuch offence committed againſt the king. 


2 Hawk, P. C. eb. 25. . 4. Lord Coke (a) claſſes this offence 
under the title of m/prifons, and ſays that“ the king's palace 
* at Weſtminſter hath this liberty and privilege, viz. nullæ cita- 
* tiones aut ſummonitiones liceant freri cuicungue infra palatium 
** regis Weſtm;” and he cites many ancient records, amongſt 


courts, and he had no buſineſs before de- | priſoned or otherwiſe puniſhed. And vide 


pending in any of them, is propter reveren- | 4 Blac. Com. 125. 
tiam loci, without bail or anſwering, diſ- (a) 3 Inſt. 140. et vids L. Canuti, ch. 56. 


charged, and the oficer arreſting him im- 
| which 
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which the following is remarkable, becauſe it ſhews that although 
the court out of which the proceſs iſſued was held within the 
palace, and had juriſdiction over it, yet it was a contempt of 
the king to execute ſuch proceſs within the ſame without leave. 
The record is entitled“ Placita coram domino rege in par- 
* liamento ſuo apud Weſtm: in præſentia domint regis” and 
ſtates that Matilda de Nyerford did libel againſt J. Earl of 
% Warren and J. de B. Counteſs of V., the king's niece, in 
% Camitin2 dominz reginz conſortis domini regis, in a cauſe of 
* matrimony and divorce ; and the ſame F. de B. was cited 
* in the king's palace at Weſtminſter &c. It was upon full exa- 
4 mination adjudged in parliament, quod prædictum palatium 
« domini regis eſt locus exemptus ab omni juriſdictione 
* ordinariz, tam regiæ dignitatis et corone ſuz quam 
e libertatis eceleſia Weftm: et maxime in preſentia iplus 
* domini regis tempore partiamenti ſui ibidem ; ita quod nullus: 
% ſummonitiones ſeu citationes ibidem faciat,” &c. and the 
officer was committed to the tower of London during the king's 
pleaſure. This caſe cannot be diſtinguiſhed in principle from 
the preſent ; and if it were any anſwer for the defendant to the 
contempt that the palaee court had juriſdiction in this caſe, it 
would equally have availed the officer there. And the ſame 
anſwer would have availed in all thoſe cafes where common law 
writs have been executed in or near Veflminfler Hall, over which 
it cannot be doubted but that the common law hath juriſdiction. 
Long's caſe, 2 Mod. 181. 27 Af}. 140. pl. 49. Dal. 188. pl. 10. 
41 Aff. 25. Cro. Eliz. 405. Ow. 120. Cro. Car. 373. and V. 


Jones 343. S. C. and 14 Vin. Abr. 365. are all illuſtrative of 


the ſame principle. Analogous to this are the cafes of arreſts in 
church- yards during divine ſervice, which are expreſsly prohibited 
by 50 Ed. 3. c. 5. and 1 R. 2. c. 15. for doing which therefore 
there is no doubt but an indictment lies. Cro. Car. 602. Cre. 
Elix. 655. and 2 Hawk, P. C. cb. 25. and yet the arreſt is 
good. 2 Bulſtr. 72. and 2 Keb. 777. Watf. cb. 34. Beſides, 
the juriſdiction conferred upon the palace court is no more than 
a concurrent juriſdiction with the common law; and it cannot 
be denied but that an arreſt made by the ſheriff's officer within 
the verge would be good, and yet, ſuch officer would be guilty 
of a contempt againſt the king's palace, and ſubject to an in- 
ditment. There is a late inſtance of ſuch an indictment, Rex 
v. Ferguſon, 10 Geo, 3, where the defendant, a ſheriff's officer, 
who had executed a writ within the palace, was convicted be- 

fore 
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1790. fore Lord Mansfield at Weſiminfler, but died before he was 
— brought up for judgment. And what Lord Mangſield's opinion 
The King was upon the ſubject is evident from another caſe of Fitzpatrick 
* 4 v. Kelly, M. 22 Geo. 3. B. R. where cauſe was ſhewn againſt a 
rule obtained by the defendant for diſcharging him out of cuſ- 
tody upon an arreſt at the ſuit of the plaintiff. The defendant 
was arreſted upon a peace warrant at the Salopian Coffee- Houſe 
within that part of the verge declared to be part of the palace by 
the ſtatute of H. 8. and carried before a juſtice by whom he was 
diſcharged ; and on his return was arreſted in a civil action at 
the ſuit of the plaintiff. It was contended that this arreſt being 
made under colour of the peace warrant to clude the franchiſe 
was void: as to which Lord Mansfield ſaid that, as it appeared 
to have been a contrivance, it was the ſame as if the defendant 
had been arreſted within the verge of the court, But ſuch ar- 
reſt was not void. The perſon making the arreſt was liable to 
anſwer to the perſon poſſeſſed of the franchiſe which had been 
.violated ; but the perſon arreſted was entitled to no action. 
There is alſo an opinion of Sir George Treby's, when Attorney 
General, to the like effect, dated 1ſt June 1693, upon the ſub- 
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. ject of an arreſt within the verge at Mbiteball on proceſs out of 
it the Marſbalſea Court for debt (a). It would be ſtrange then to 
4 : contend that the officer of the higher juriſdiction ſhould be 


guilty of a contempt, from which the officer of the inferior one 
would be exempt. It does not appear-from any caſe in print, 
till that before Lord Mangfield, that this point was ever ſtirred 
from the reign of queen Anne, when it appears from 6 Mod. 7 3. \ 
and 2 Lord Raym. 978. that Elderton and others, who were 
bailiffs, were committed by the Lord High Steward and other 

. commiſſioners of the board of Green Cloth, for executing a fiers 

Jaciat within the palace at Whrteball, without leave from the 
Board. Upon the defendants being brought up by &4beas corpus, 
Powell and Gauld, J. ſeemed clearly of opinion that they had been 

. guilty of a contempt; and Holt, Ch. J. only doubted whether the 

. Privilege of the palace remained after the queen had left it, taking 

a diſtinction between a total. and an occaſional abſence: but he 
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(a) To a guere if the arreſt were good, Alen of aſſault and falſe impriſonment, 
there being no leave from the Board of Green | for the arreſt was good as againſt him; but 
Cloth; and what: remedy by the party, if | the offence was to the king. It was not a 

the arreſt were not good? Anſwer, That, | private but a royal Priviiege, not the party's 

the bailiff might have been committed, and: | but the king's. The ;lace and party were 
an information brought againſt him: for | generally ſpeaking avith.n the juriſdiclion of the 
violating the peace and privilege of the pa- marfbai”s court, and with leave the arreſt 
Jace. That the party could not maintain an | might have been abſolutely good. 


1 agreed 


IN THE THIRTIETH YEAR OF GEORGE III. 


agreed that it was a great contempt to arreſt any perſon in the 
queen's palace to the diſturbance of the queen or her fervants. 
And Powell, J. ſaid, he had known arreſts condemned for being 
in Whitehall without leave. He then ſpoke as to the form of 
the commitment, which he doubted was defective: and all the 
court agreed that, though the commitment ſhould be bad in 
form, and the defendants ſhould be difcharged of it, they would 
not ſet them at liberty, but commit them legally by virtue of 


the univerſal power of the court, and bind them to appear at the 


ſeſſions of Green Cloth: and they were remanded in order that 
the court might conſider of the matter, though they offered to 
give bail in the mean time. The matter however never came 
before the court again, for the priſoners were diſcharged the 
next day. The defendants were afterwards indicted in the court 
of verge (a) : but it does not appear what became of it. Now 
it never was ſuggeſted to be a ſufficient anſwer in that caſe that 
the common Jaw juriſdiftion extended over the verge, and there- 
fore that the officers could not be guilty of a contempt. There 
is alſo a ſtrong recognition of this privilege upon the Lords' 
Journals, 2oth November 1678. Upon report from the Lords 
«« Committees for examining perſons in order to the diſcovery of 
* the horrid deſign againſt his majeſty's perſon and government, 
<< that Le Lieure [for apprehending whom a warrant had been 
« iſſued by the Lord Privy Seal and Marquis of Winton] re- 
e ſideth in his majeſty's royal palace of Sr. Tamas, ſo that the 
„ warrant cannot be executed; it is ordered by the lords ſpiti- 
« tual and teinporal in parliament aſſembled that the Lord 
«© Chamberlain of his majeſty's houſehold do attend his majeſty 
* humbly to deſire bim from this houſe that his majeſty will be 


4 pleaſed to give order that the ſaid Le Lieure may be brought 


« before the Lords Committees.” It alſo appears from the 
records of the court of Verge, in the commiſſion for holding 
which the twelve judges are regularly named, and where ſome fo 
them have always attended, that there are frequent precedents of 
indictments againſt bailiffs for executing proceſs within the pa- 
lace without leave, and ſome inſtances of fuch indictments 
againſt officers of the ancient Marſhalſea Court, upon the ruins 
of which the preſent palace court was erected, and which had 
equal juriſdiction at leaſt over the palace, and in ſome degree 
more extenſive, for it was peculiarly appropriated to the king's 


(a) As appears from a MS. book of entries in that court, | 
Vol. III. 9 E ſervants, 
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ſervants. And it can hardly be preſumed that the objection 
now ſtarted,-if any, could have eſcaped the notice of the ſeveral 
judges before whom ſuch. courts have been held. The uſage 
ſtated in the ſpecial verdict has alſo great weight in a caſe like 
the preſent, If then this privilege appear to have held in the 
moſt extenſive degree according to the beſt authorities from the 
remoteſt antiquity; if it has prevailed againſt the officers of 
courts with peculiar juriſdiction over the palace; if the general 
juriſdiction of the courts of common law has acceded to it; 
and the firſt houſe of parliament has deemed it neceſſary to ap- 
ply for permiſſion to deal it's juſtice within the palace; there 
ſeems no ground for making an exception in favour of the 
palace court, who have no greater or more effectual ro 
than either of thoſe other powers. - 

Mood, contra, inſiſted that the A0 was juſtified 
under the. expreſs words of the . charter of Charles the Se- 
cond. : This caſe does not interfere with any queſtion that 
may ariſe reſpecting the execution of any writ, within the verge, 
iſſuing out of any other court; and therefore the authorities 
cited upon that head of argument are inapplicable here. But 
this writ, the execution of which within the verge is the only 
crime imputed to the defendant, ifſued out of the palace court, 
and was directed to the defendant, as one of the bearers of the 
verge of that court, Now, it was undoubtedly competent to the 
king to diſpenſe with any of the privileges which the common 
law had annexed to his palaces; and in this particular inſtance 
he has diſpenſed with ſome of them, by erecting a court of record 
with a juriſdiction over the palace and it's environs, and by giv- 
ing the power of arreſting within that juriſdiction all his ſub- 
jets, except the officers of his houſehold ; and it is to be ob- 
ſerved that a capias is one of the proceſſes particularly men- 
tioned in the charter. The evidence ſtated in the verdi with 
reſpe& to the leave which has ſometimes been granted by the 
Board of Green Cloth to arreſt within the verge cannot affect 
this caſe, for it is not equivalent to a cuſtom : it ib only ſtated 
that for 100 years paſt the officers, wiſhing to arreſt within 
the verge, have in ſome inſtances aſked permiſſion for that pur- 
poſe ; in oppoſition to which it appears that many other arreſts 
have been effected without ſuch leave. And indeed in thoſe 
inſtances where leave has been requeſted, it may probably have 
been for the purpoſe of arreſting the ſervants of the king, who 
are excepted out of the charter. But even if the evidence had 


been 
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been more pointed to ſhew. a cuſtom, cuſtom is a fact, and 
ſhould have been found by the jury. It is admitted that no 
action could be maintained againſt the defendant by the party 
arreſted : then it would be abſurd to hold that an indictment 
can be ſupported for the ſame act. If the officer could plead a 
Juſtification, under the proceſs of the palace court, to an action 
of falſe impriſonment, à fortiori may he juſtify to an in- 
dic ment. In no caſe indeed will an indictment lie for making 
an arreſt within a peculiar juriſdiction : the lord of the fran- 
chiſe may maintain an action for it; but it is merely an infringe- 
ment of a civil right. In this caſe, however, the defendant is 
not liable either to an action, or an indictment, inafmuch as 
the arreſt in queſtion was neither an infringement of a civil right 
of any ſubject, or of any privilege of the king or the public, but 
is expreſsly warranted by the charter of Charles the Second. 
This is not like the caſe of arreſts in a church- yard, or on a Sur- 
day, for they are prohibited by ſtatute, and become therefore an 
indictable offence. 5 13 
Eaſt in reply. The indictment is founded upon the contempt 
of the officer in executing the proceſs within the palace without 
leave, and not the want of juriſdiction in the court out of which 
it iſſued: and therefore all the caſes touching common law writs 
apply ſtrongly to the preſent ; becauſe they ſhew that notwith- 
ſtanding the court out of which the writ iſſues has general 
juriſdiction over the palace, -which undoubtedly the courts of 
Meſiminſter have, yet that ſuch juriſdiction does not prevent the 
officer arreſting another there under a common law writ from 
being guilty of a contempt, if done without ſpecial leave. 
Then the facts ſtated in the ſpecial verdict ſufficiently account 
for the want of any expreſs adjudication upon the caſe of a writ 
out of the palace court ; for the officers of that court have for 
1co years laſt paſt and upwards, which carries it up to the time 
of granting the letters patent by Charles the Second, from time 
to time applied for leave to execute the proceſs within the 
palace; which poſitive acts of acknowledgment have always been 
conſidered as much ſtronger towards eſtabliſhing an uſage than 


many inſtances of omiſſion, more eſpecially as it is found that 


ſuch inſtances of arreſts without leave have-been unknown to the 
officers of the king's houſehold. Nor could the inftances of 
2pplications for leave to arreſt within the palace upon proceſs 
out of the palace court have been (as is ſuggeſted) in the caſes of 
the king's ſervants ; for the letters patent expreſsly except thoſe 
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from the juriſdiction conferred, As to what is ſaid that no 
indictment lies for a breach of a franchiſe; that is true with 
reſpect to private perſons, but not ſo with regard to the king, 
according to the principle before cited from Hawkins. Be- 
ſides, the inſtances mentioned by Lord Coke in his chapter upon 
miſpriſions are deciſive upon this head; for the objection would 
tend equally to ſhew that arreſts within the palace under com- 
mon -law proceſs could not be conſidered as criminal, a point 
which is eſtabliſhed beyond. all contradiction. And it is no 
ſmall confirmation of the principle, as extended to this caſe, 
that there have been indictments for theſe very offences in the 

court of verge, wherein the judges preſide, | 
Lord Kenyon, Ch. J. If the deciſion of this queſtion were to 
interfere with any of the privileges, annexed by the common 
law to the king's palaces, or if the opinion which I am pre- 
pared to give on this record were to militate againſt any of the 
authorities which have been cited, and particularly that before 
Lord Holt, Mr. J. Powell, and Mr. J. Gould, I ſhould have 
wiſhed to conſider the point more fully before I pronounced 
judgment. But the determination of this caſe will not interfere 
with either. There is a great deal of good ſenſe in guarding 


the king's palaces in an extraordinary manner againſt any thing 


which tnay lead to a riotous aſſembly of perſons there, And 
therefore the common law has in my opinion wiſely ordained, 
(if it has provided,) that perſons not immediately connected with 
the houſchold ſhould not come within the palaces, though pro- 
feſſing to execute the proceſs of the law. Upon this principle 
ſtands the authority in the 3d nf. But no one caſe has been cited 
to ſhew that the proceſs iſſuing out of the palace court cannot be 
executed within the juriſdition of that court. Then ſuppoſing 
that there were certain privileges annexed by the common law to 
the king's palaces prior to the reign of Char/es the Second, yet 
undoubtedly the king had a right to diſpenſe with any of thoſe 
privileges, and he did by that charter diſpenſe with ſome of 
them, as far as reſpects the palace at Weftminfler ; for by that 
he erected a juriſdiction within the palace of Weſtminſter and ex- 
tending 12 miles round it, and directed that one of the pro- 
ceſſes of that court ſhould be a capias. And this charter gave 
a general power to execute the proceſs of that court within the 
juriſdiction. It is true indeed that the officers of the houſehold 
are exempted out of this charter ; and that accounts for the 


ſeveral applications that have been made to the board of Green 
4 5 Cloth, 
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Cloth, in order to diſcriminate detween thoſe perſons who were 
exempted in the charter, and thoſe who were liable to the pro- 
ceſs of the court. Theſe applications probably were made to 
the board of Green Cloth, who have the ſuperintendance of the 
houſehold, to know whether the perſon, againſt whom proceſs 
had iſſued, did or did not belong to the houſehold, upon which 
depended the privilege of being exempt from arreſt there. I avoid 
giving any opinion as to the powers which other courts may 
have at common law within the palace; my judgment proceeds 
entirely on the charter of Charles the Second, by which this court 
was created, and which gives expreſs juriſdiction and power to 
execute the proceſs of the palace court within the palace. This 
determination, therefore, will leave untouched every common 
law privilege, and every authority which has been cited, 

ASHHURST, J. If this had been an infringement of any of 
the king's privileges, I ſhould have wiſhed to have tzken time to 
conſider whether an indictment would not have lain for it: but 
we are relieved from the conſideration of that queſtion, becauſe 
it appears from the facts ſtated in the ſpecial verdict that the 
defendant has not been guilty of a contempt or infringement of 
any of the king's prerogatives. It would be very extraordinary if, 
when the charter of Charles the Second had erected a court with 
Juriſdiction within the palace, the proceſs of that court could 
not be executed without the leave of the crown. The excep- 
tion in the charter explains the practice of applying for leave to 
arreſt within the palace, which was for the purpoſe of enquir- 
ing whether the party againſt whom the writ was ſued out was 
or was not of the houſehold. Such was probably the origin of 
that practice, which at laſt became almoſt general without ad- 
verting to the reaſon on which it was founded, 

BULLER, J. It is expreſsly provided by the charter, by which 
this court was erected, that all proceſs iſſuing out of it thall be 
executed by the n of the rod of the houſehold; and it is 
ſtated in this verdict that the writ in queſtion was directed to the 
bearers of the virge of the houſchold, and that the defendant is 
one of them. | 


GRos8, J. of the ſame opinion, 
Judgment for the defendant. 
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The KING again The Inhabitants of LEITIOG H. 


O NN Plurten an inhabitant and occupier of lands in the 
townſhip or liberty of Field in the county of Stafford, ap- 
pealed againſt a poor's-rate made by the churchwardens and 
overſeers of the pariſh of Leigb in the ſame county, upon the 
ground that the townſhip of Field was entitled to maintain its 
own poor ſeparately from the reſt of the pariſh of Leigh, within 
which it was ſituated. The ſeſfions quaſhed the rate generally, 
and ſtated the following caſe. - The pariſh of Leigh is five miles 
in length, and four and an half in breadth, It conſiſts of eight 
townſhips. The townthip of Field (one of the eight) is within 
the faid pariſh, and conſiſts of ſix farm-houſes, with farms there- 
unto belonging, containing 700 acres of land, and 3 or 4 ſmall 
houſes. The townſhip of Field for 60 or 70 years, (and before 
for any thing that appears to the contrary,) has had ſeparate 
overſcers, and ſeparately maintained it's own poor. Two over- 
ſeers have been appointed for the townſhip of Field, and two for 
the reſt of the pariſh of Leigh. A conſtable has regularly been 
appointed for the townſhip of Field, and another for the reſt of 
the pariſh. In 1764 a pauper was removed by an order of two 
juſtices from the pariſh of Leig to the townthip of Field with- 
in the ſaid pariſh, from which it does not appear that there was 
any appeal. | 
Bower, Touc bit, and Leigh, in ſupport of the order of ſeſſions. 
This caſe clearly comes within the ſtatute of 1 38 14 Car, 2. 
c. 12. /. 21. For, 1ſt, it is ſtated as a fact that Field is a town- 
ſhip, and has a conſtable; and, 2dly, it appears that the pariſh of 
Leigh cannot have the benefit of the 43 E/rz. as it cannot main- 
tain it's owN poor as a pariſh, It is not neceſſary that it ſhould 
be ſtated poſitively as a fact that the pariſh cannot have the be- 
nefit of the ſtatute of Elizabeth; R. v. Sir IF atts Horton, ante 1 
vol. 374: it is ſufficient if that may be collected by neceſſary 
inference from the facts ſtated. In thoſe caſes where it has been 
determined that the parith ought to be united, although. it trad 
been ſubdivided for many years before, it appeared that the pariſh 
had at ſome time or another had the benefit of the ſtatute of 
Eligabetb; as in Peart v. Icfigarth (a), R. v. The Juſtices of 
Midaleſeæ (b), and R. v. Urtaxeter (c): whereas in this caſe it 


(a) 3 Birr, 1510. (3). Bert. 17. pl. 21. (c) Deugl. 332. 
does 
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does not appear that at any time whatever the pariſh of Leigh 
ever maintained it's own poor jointly, It is ſtated that for 60 
or 70 years (and before, for any thing that appeared to the con- 
trary,) the townſhip of Field has provided for its own poor ſepa- 
rately; and, nothing being proved to the contrary by the other 
ſide, it muſt be taken that the pariſh at large never had the be- 
nefit of the ſtatute of Elizabeth. 

Leyceſter, contra. Although the circumſtances of this caſe are 
not preciſely ſimilar to thoſe of any of the former caſes, yet the 
principles on which thoſe cafes have been decided will govern 
this. One of thoſe principles is, that it is ſound policy rather 
to extend than diminiſh the extent of diſtricts liable to main- 
tain their own poor. Primd facie the pariſh at large muſt ſup- 
port it's own poor jointly; and- therefore it is incumbent on 
thoſe who controvert that point to ſhew that they cannot do ſo. 
The ſeſſions ſhould either ate as a fact that the pariſh cannot 
have the benefit of the ſtatute of Elizabeth; or they ſhould Bate 
other facts from whence no other concluſion can be drawn. But 
here it is not pretended that the firſt is ſtated ; nor does it follow 
as an inevitable concluſion from the facts ſtated in the caſe that 
the pariſh cannot, as @ pariſh, maintain it's own poor jointly. 
But one fact is alleged, namely, that there are only four over- 
ſeers in the whole pariſh, which ſhews that the pariſh may have 
the benefit of the ſtatute. And the circumſtance of the re- 


moval in 1774 is too ſlight to induce the Court to ſay that the 


pariſh onght to be ſubdivided. 

Lord Kenyon, Ch. J. I cannot help regretting that this 
queſtion ſhould ever have been ſtarted, becauſe it tends to diiturb 
the quiet of this place where the poor have been ſo long provided 
for in a particular way. It is of ſome importance to ones“ own 
mind, though it cannot indeed affect the deciſion of this caſe, 
that the gentlemen of this county have confidered this as an at- 
tempt which ought not to have been made, as being an innova- 
tion on the old ſettled mode of maintaining the poor in this 
diſtrict. There is no doubt but that this caſe is within the 13 
& 14 Car. 2. c. 12. In ſome of the cafes it has been made a 
queſtion whether the particular diſtrict were or were not a vill 
or townſhip: but no ſuch difficulty occurs in this caſe, becauſe 
it is ſtated as a fact that Field is a townſhip. Then the queſtion 
is, whether at the time of paſiiag the ſtatute of Cha- the 
Second this diſtrict was in a fituation to receive the benefit of 


the 43 Eliz. c. 2; for if the parith were properly divided at thut 


time, 
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1790. time, nothing which has happened ſince will induce us to make 
— any innovation. In the caſes cited, Peart v. Weſtgarth, ana 
The Kine K. v. The Juſtices of Middleſex, it was ſtated that from the time 
| 1 of Elizabeth down to the reign of George the Firſt thoſe pariſhes 
1 had in fact reaped the benefit of the ſtatute of Elizabeth : where- 
EIGH. . 
as here for 60 or 70 years, and perhaps for a longer period for 
any thing that appears to the contrary, this pariſh has been 
| ſubdivided, and has not had the benefit of that ſtatute. This 
therefore is like the caſe of The King v. Sir Watts Horton. It 
has been doubted by country gentlemen whether the poor are 
better maintained in large or ſmall diſtrias, though the former 
has been judicially ſaid in this court. In ſmall diviſions the 
officers are more attentive to their duty, and in the part of the 
country with which Iam acquainted the poor are better pro- 
vided for in the ſmall diſtricts. T herefore as the uſage in this 
caſe coincides with our ideas on the policy; and as we are war- 
ranted by the adjudged caſes on this point, we think it highly 
proper that the diviſion of this pariſh, which has ſubliſted ſo 
long, ſhould continue; and conſequently that the order of Seſſions 
mould be affirmed. | 
ASHHURST, J. Wherever it appears that for any length of 
time the pariſh has had the benefit of the 43 of E/zabeth, it 
- muſt be ſhewn that from the encreaſe of population, or ſome 
other cauſe, it is impoſſible that they can continue to reap the 
benefit of that ſtatute, But that is not the. caſe here: And 
nothing can be ſtronger to ſhew that this pariſh cannot have the 
benefit of the 43d. of Elizabeth, than that in fact they have not 
had it as far back as any memory goes. 
 BuLiLER, J. Before a pariſh can be ſub-divided into ſmaller 
diſtricts for the maintenance of their poor, it muſt appear. that 
they cannot have the benefit of the 43d. of Eligabetßh. But it is. 
material to confider the meaning of the phraſe, that a pariſh 
cannot reap the benefit of that ſtatute, It does not mean that 
it is abſolutely inpeſſible for them to maintain their own poor, as 
@ pariſh, for that would not be the caſe even if the pariſh were 
100 miles in circumference, but that it is z?nconvenrent for them 
ſo to do. Now in judging on a queſtion of: convenience there 
can be no doubt on the fas of this caſe; for it is ſtated that 
for 60 or 70 years paſt, and perhaps for all preceding times, this 
+ pariſh have not maintained their own poor jointly, And the 
. ſtrongeſt inſtance of their having been ſub- divided for a long 
period is the circumſtance of the pariſh at large having removed 


a pauper into this particular diſtrict, as a place liable to maintain 
| — its 
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it's own poor ſeparately. I entirely agree with my Lord Ch. J. 
that greater care is taken of the poor in ſmall than in large diſ- 
tricts. And if in any caſe we were to find that it was formerly 
inconvenient to the pariſh at large to maintain their own poor 
jointly, though it were convenient for them to do ſo now, we 
would not aſſiſt them in overturning the old practice; for that 
would operate as a diſcouragement to the efforts of individuals 
to reduce the poor rates, which have ſucceeded in many ſmall 
diſtricts. I even go further; for though it ſhould appear that 
a pariſh had enjoyed the benefit of the 43 Elizabetb, yet if they 
could not now conveniently maintain their own poor jointly, we 
would permit them to divide themſelves, pravided there be ſuch 
legal diviſions in the pariſh as are capable of ſupporting their 
own poor ſeparately under the proviſions of the ſtatute of Charles 
the Second. | | 
GROSE, J. In determining this queſtion, I ſhall not proceed 
on any ſpeculation of my own; for the act of parliament itſelf has 
ſuppoſed that the largeneſs of a pariſh may be a good reaſon for 
dividing it. Though if I were to give my own opinion of the 
policy of the law, I ſhould not heſitate to fay that from my own 
experience I have found that the poor are better provided for 
in ſmall than in large diſtricts, The queſtion here is whether 
it does not appear that the pariſh cannot have the benefit of the 
ſtatute of E/izabeth ; and Iam clearly of opinion that on theſe 
facts they cannot. For in the firſt place it does not appear that 
the pariſh have ever as a pariſh maintained their own poor. And 
in the next place it is ſtated that in 1764 a pauper was actually 
removed from the pariſh at large to this very townſhip, which 
is an admiſſion on their part that they had no right to call on 
this diſtrict to contribute to the general poor rate of the 
pariſh. 
Per Curiam, | Order of Seſſions aftirmed. 


Dos on the ſeveral Demiſes of CHURCH and 
PaiLLips againſf PerRKiNs and Twenty-three 
other Defendants. 


L THIS was an ejectment to recover ſome premiſes at Ven- 
dover, Bucks. At the trial before Lord Loughborough at. 
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notes at any time, even after final judgment, and a writ of error brought. A witneſs may retreth his 
memory by any book or paper, if he can afterwards ſwear to the fact from his own recollection. But if he 
cannot ſwear to the fact from recollection any farther than as finding it entered in a book or paper, the 


original book or paper muſt be produced. 
Vor. III. 98 the 
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the laſt Spring Aſſizes for Bucks, a verdict was given for the 
plaintiff againſt twenty-two of the defendants. The poſtea 
ſtated that (** as to all the premiſes in the within written de- 
claration mentioned, except as to two cottages parcel thereof,” 
twenty-two of the defendants (naming them) were guilty &c; 
and damages were aſſeſſed at 1s. and coſts; and (“ as to the ſaid 
two cottages parcel of the premiſes in the ſaid declaration men- 
tioned,”) that the ſaid N. and M. (the other two defendants) 
were not guilty Sc. The defendants brought a writ of error; 
and after joinder in error, and a day appointed for argument, the 
defendant in error applied to Lord Loughborough in the vacation 
between Eafter and Trinity Terms to amend the poſtea by his 
notes, which he did, by directing that the words within the in- 
verted commas (as above) ſhould be ſtruck out, The defen- 
dant in error then applied to Mr, Juſtice Buller to amend the 
judgment roll and the tranſcript thereof, as above; who made 
an order that the defendants ſhould have leave within the firſt 
four days of the next {Trinity} term to move for a new trial ; 
and, in caſe the Court ſhould refuſe to grant ſuch new trial, 
then that the leſſors of the plaintiff ſhould be at liberty to 
amend the roll (on payment of coſts) agreeably to the poſtea. 

Lowndes accordingly now moved for a rule to ſhew cauſe why 
there ſhould not be a new trial (which was granted), and alſo 
to ſet alide the order made by Lord Loughborough for the 
amendment on two grounds ; 1ſt, becauſe it was an amendment 
by a judge of another court, and after the expiration of one term 
after the trial; and 2dly, becauſe the amendment was not war- 
ranted by the Judge's notes. Firſt, The inſtant a poſtea is deli. 
vered into the Court to which the record belongs, the Judge of 
Nil Prius has no longer any control over it; he is then fun&#us 
officio, Beſides this is an amendment which this Court would 
not have permitted to be made after a term had elapſed. Grant 
v. Aſtle, Dougl. 703. Secondly, This is an amendment con- 
trary to the evidence. The verdict of the jury againſt twenty- 
two of the defendants goes only to part of the premiſes, ex- 
preſsly excepting two cottages ; whereas the amendment makes 
it an abſolute verdict as to al the premiſes. 

But The Court (a) ſaid, there was no foundation for the firſt 
objection; for that according to the practice of amending by 
the Judge's notes, which was of infinite utility to the ſuitors, 
and was as ancient as the time of Charles the Firſt, the amend- 


(a) Abſent Lord Kenyon, Ch, J. 
| ment 
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ment might be made at any time. And that the ſecond objec- 
tion might be conſidered when the rule for granting the new 
trial came before the Court on the judge's report; and if, ac- 
cording to that report, the evidence (a) did not correſpond with 
the amendment, the defendants might then have the benefit of 
the objection. 

The motion for a new trial came on the next day; when it 
appeared from the report that the title of the leſſors of the plain- 
tiff to the ſeveral premiſes for which the ejectment was brought 
was not in diſpute ; but that the only queſtion was at what time 
of the year the annual holdings of the ſeveral tenants expired. 
That Aldridge, the witneſs, whoſe teſtimony was objected to, 
went round with the receiver of the rents to the different te- 
nants, whoſe declarations reſpecting the times when they ſe- 
verally became tenants were minuted down in a book at the 
time; ſome of the entries therein being made by Aldridge, and 
ſome by the receiver. When Aldridge was examined the original 
book was not in court; but he ſpoke concerning the dates of 


the ſeveral tenancies from extracts made by himſelf out of that 


book, confeſſing upon croſs-examination that he had no memory 
of his own of thoſe ſpecific facts; but that the evidence he was 
giving as to thoſe facts was founded altogether upon the extracts 
which he had made from the above mentioned book. This 
evidence was objected to at thetime on the part of the defendants, 
upon the ground that, as the witneſs did not pretend to ſpeak to 
thoſe facts from his own recollection, he ought not to be per- 
mitted to give evidence from any extracts, but that the original 
book from whence they were taken ought to be produced. The 
learned judge however being of a different opinion, the evidence 
was admitted, and the plaintiff had a verdict. 

Erſkine, Partridge, Bower, Adair, and Wilſon, ſhewed cauſe 
againſt the rule. Although neither the original book itſelf, any 
more than the extracts, could be produced as evidence in them- 
ſelves, yet the witneſs, who heard the declarations of the tenants, 
and either wrote the entries with his own hand or ſaw them 
written by the receiver, might be permitted to refreſh his own 


memory by referring to either. The objection only holds where 


the inſtrument or paper referred to is brought forward as 

evidence in itſelf of a fact. And therefore if it had been at- 

tempted to give in theſe extracts to the officer of the court to 
(a) According to the evidence afterwards | objeQtion did not appear to be warranted in 

repcrted by the learned Judge, the latter | fat. 
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be read as evidence in the cauſe, there would have been a ground 
for the argument: But the evidence of the fact was here given 
on the oath of Aldridge. In the caſe of The King againſt The 
Ducheſs of Kingſton (a) Mr. Leroche was permitted to refreſh 
his memory from a copy of certain of his own memoranda, 
which copy too had been taken by another perſon, though vader 


his direction. 


Law, and Lowndes, contra, inſiſted on the known diſtinction 
between caſes where the witneſs ſwears from his own know- 
ledge of the fact, though his memory may be aſſiſted by memo- 
randa, and where he does not ſpeak from any recollection which - 
he has, but merely from ſuch memoranda; in the latter caſe it 
has always been required that the original minutes ſhould be 
produced, becauſe of the great door which might otherwiſe be 
opened to fraud and concealment. For it might happen in a 
variety of inſtances that ſomething would appear vpon the 
original paper itſelf, which Would do away the effect of the 
evidence, but which might be ſuppreſſed in a copy, and till 
more eaſily in an extract. 

The Court did not appear to entertain much doubt as to the 
inadmiſſibility of the evidence, but they ſaid that as it was a 
matter of ſuch general practice they would confider of it, that 
the rule might be finally ſettled for the future. 

Lord Kenyon, Ch, J. read the following note from the Ms. 
of the late Lord Aſhburton. 

Michaelmas Vacation 1757, at Lincols's-Inn- Hall, before the 


Lord Chancellor zd December. Mr. Noel moved to ſuppreſs depo- 


ſitions on a certificate from the commiſſioners, hefore whom they 
had been taken, thatthe witneſs, whoſe depoſitions they were, re- 
freſhed her memory during her examination by minutes conſiſting 
of ſix ſheets of paper of her own hand writing, the ſubſtance of 
which ſhe declared to them ſhe had ſet down from time to time as 
the fats occurred to her memory ; that five of the ſix ſheets were 
drawn up in the form of a depoſition, which ſhe told them was 
done by the plaintiff's ſolicitor, whom ſhe had requeſted to di- 
geſt her notes and reduce them to ſome order; and that after 
he had done ſo ſhe tranſcribed and altered them wherever it was 
neceſſary to make them conliſtent with her meaning, The cer- 
tificate added further that ſhe declared the fix ſheets to have been 
entirely drawn up herſelf unaſſiſted by any perſon whomſoever: 


(a) 11 C. Tr. 255s 


that 
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that as they apprehended they had no right to take the 1790. 
minutes from her, ſhe had frequent recourſe to them during WY 
her examination: and this certificate was ſigned by all the com- =_ 
miſſioners. Mr. Neel inſiſted that this practice was too danger- Pane 
ous to have the countenance of the court; and that there was a 
ſufficient foundation for this application to ſuppreſs the depoſi- 
tions. The motion was oppoſed by the Attorney, and Solicitor, 
General, who inſiſted that nothing was more frequent than to 
allow witneſſes in a court of law the uſe of minutes to refreſh 
their memory, That the only circumſtance which ſeemed to 
diſtinguiſh this caſe from that, and to give a colour to the pre- 
ſent application, was the witneſs's employing the plaintiff's 
attorney to digeſt her memoranda; but there eould not be 

much weight in that circumſtance, when it was conſidered that 
it was not pretended that there had been any tampering with the 
witneſs, and that ſhe had carefully altered theſe papers wherever 
the attorney had miſtaken her meaning; that ſhe ſwore poſitively 
to the truth of every part of them : and though it might be 
improper to write the whole of a depoſition before examination, 
yet where a perſon was to be examined to a great number of 
dates &c, it was very neceſſary to have ſome helps of this kind. 

Lord Chancellor. Whether there has been any tampering or 
no I know not; but I know there has been a great miſtake both 
by the parties and the commiſſioners, who however did right, 4 
after their miſtake, to lay it before the court. Should the We | 
court connive at ſuch proceedings as theſe, depoſitions would 
really be no better than affidavits; for ſhould a witneſs be per- 
mitted to uſe a paper, eſpecially one drawn up by the attorney 
of one of the parties, though from memoranda furniſhed by 
the witneſs, I might as well let the attorney draw an affida- 
vit for her, and uſe that inſtzad of a depoſition. She infiſts in- 
deed that ſhe altered and amended it, but every body knows. 
that ſlight alterations in a phraſe make.it convey yery different 
ideas. To be ſure in ſome caſes a man may uſe papers at law, 
but I have known ſome judges [and I think I adhered chicfly to 
that rule myſelf] let them uſe only papers drawn up as the facts 
happened, and all other papers I have bid them put in their 
pockets; and if any had been offered which were drawn by the 
attorney, I theuld have reprimanded him ſeverely. As to dates 
and names, which are merely technical, it is quite another 
thing. The commiſſioners ſhould have rezeQed theſe depoſi- 
Voz. III. 9 H tions: 
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tions: but as they have fairly repreſented the fact, and the 
whole of the motion is to ſuppreſs the depoſitions, for the pre- 
cedent's ſake they ſhall be ſuppreſſed. And as publication is not 
paſſed, you may examine the witneſs. The Chancellor ſeemed to 
intimate that he would have animadverted on the attorney, had 


it been made part of the motion.“ 


On the following day Mr. Juſtice Buller read another MS. 
note of Tanner v. Taylor, Hereford Spring Aſſizes 1756. In 
an action for goods ſold, the witneſs who proved the delivery 
took it from an account which he had in his hand, being a 
copy, as he ſaid, of the day book, which he had left at home : 


and it being objected that the original ought to have been pro- 


duced, Mr. Baron Legge ſaid, that if he would ſwear poſitively 
to the delivery from recollection, and the paper was only to 
refreſh his memory, he might make uſe of it. But if he could 


not from recolleRion ſwear to the delivery any further than as 


finding them entered in his book, then the original could have 
been produced: and the witneſs ſaying he could not ſwear 
from recollection the plaintiff was non-ſuited.” And 

Lord Kenyon, Ch. J. ſaid that the rule appeared to have 
been clearly ſettled, and that every day's practice agreed with it. 
And that comparing this caſe with the general rule, the Court 
were clearly of opinion that Aldridge the witneſs ought not to 
have been permitted to ſpeak to facts from the extracts which he 
made uſe of at the trial, | 

Per Curiam, s 0 Rule abſolute for a new trial. 
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W O juſtices by-an order removed William Read and 
* Mary his wife from the pariſh of Allington to the pariſh 
of Grantham ; the ſeſſions, on appeal, confirmed the fame, ſub- 


ject to the opinion of this court on the following caſe. 


W. Read was hired.. a fortnight. after Martinẽůaas 1784, by 
N. Leadenbam of Allington, farmer, to ſerve him for a year at 
the wages of 6/. 195., and entered upon his ſervice, and con- 
tinued therein about fix weeks, when with his maſter's permiſ- 
fion he went to affiſt his father who then was ill in the ſaid 


to return into pariſk of HAllington, and with whom he ſtayed thirteen weeks; 


the ſervice, 
did not gain 
a ſettlement 


at the expiration of which time he returned, in conſequence of 


by his ſervice, though his maſter paid him his wages for the whole year. 


a warrant 


IN THE THIRTIETH YEAR OF GEORGE III. 


a warrant having been obtained againſt him at the inſtance of his 
maſter, into his ſervice under the original contract, and continu- 
ed with his faid maſter until Sunday evening, three days before 
the expiration of the year; when his maſter came home in 
liquor, abuſed the pauper, threw him down, and afterwards 
turned him out of doors. The pauper flept at his father's that 
night in Allington, and the next morning his maſter would 
have had him return to his ſervice, and ſtay the remainder of 
the year, but the pauper refuſed going into his maſter's ſer- 
vice again, and threatened that unleſs he paid him the whole of 
his wages he would complain of the ill uſage he had received 
to 2a magiſtrate, The maſter then agreed to pay him his full 
year's wages, deducting for the thirteen weeks he was with his 
father in his illneſs, which the pauper took, and then left his 
maſter's ſervice contrary to the expreſs requeſt of his maſter. 
Erſ#ine and Dayrell, in ſupport of the orders. The pauper 
gained no ſettlement in Allington under the hiring and ſervice, 
as ſtated in the caſe, becauſe the contract was diſſolved three 
days before the expiration of the year by the mutual conſent of 


the maſter and ſervant. The converſation, which paſſed the 


morning after the ſervant was turned out of doors, is deciſive 
that both parties then conſidered the contract at an end; other- 
wiſe the maſter would not have red the (ſervant to return into 
his ſervice, and the latter would not have refuſed going. A 
fimilar circumſtance was. much relied on by the court in R. v. 
Greſham (a) ; where, as it was ſtated that the ſervant returned 
at the regueſt of the maſter, it was inferred that he was not 
bound ſo to do. And if the contract were diſſolved, the pay- 
ment of the wages, without deducting for the three days ſervice, 
will not vary the caſe. FL 

Balguy, contra. It is not neceſſary that the pauper ſhould 
continue in the actual ſervice of the maſter during the whole 
year: a conſtructive ſervice is ſufficient for the purpoſe of. giv- 
ing a ſettlement. The contract could. not be diſſolved without 
the conſent of both parties: on the evening when the ſervant 
was turned out of doors, there is no pretence to ſay that the con- 
tract was diſſolved, for that was againſt bis conſent ; and if there 
were no difſolution of the contract at that time, nothing appears 
on the caſe, from which any ſubſequent agreement to put an 
end to the contract can be inferred. But, on the contrary, the 
ſervant, after the maſter had paid him his whole wages, which 
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he was induced to do by the threats of the ſervant, left the ſer- 
vice againſt the maſter's conſent ; conſequently there was no 
agreement at that time to diſſolve the contract. The wrong in 
this caſe proceeded wholly from the maſter ; then the ſervant 
ought not to be prejudiced by it. The abſence of the ſervant 
for the three days at the end of the year was for a reaſonable 
cauſe, in conſequence of the ill-treatment of the maſter ; and in 
R. v. Cbriſicburch (a), an abſence even of ſeventeen days, it 
being for a reaſonable cauſe, did not defeat the ſettlement. 
LordKenyon, Ch. J. The:circumſtance ftated in the caſe 
that this tranſation happened only three days before the end of 
the year might have led us at-firſt to ſuppoſe. that there wes 
ſome fraud intended on the part of the maſter : but none is 
ſtated. It has been ſaid, and rightly ſo, that an a&ual ſervice is 
not neceſſary, for that a conſtrudrve ſervice is ſufficient ; but 
the queſtion here is whether we can ſay that there was a con- 
ſtructive ſervice for the whole year; and whether the relation 
of maſter and ſervant ſubſiſted during that.time. If the abſence 
be for a reaſonable cauſe, it is immaterial whether that abſence be 
at the beginning, the middle, or the end, of the year. And it 
has been argued that this was an abſence for a reaſonable. cauſe, 
on account of the ill-treatment of the maſter. But here there 
was no animus revertendi, which diſtinguiſhes the preſent: from 
the claſs of caſes alluded to. When the ſervant was ill-uſed, 
though he could not have left the ſervice without his maſter's 
conſent, or without applying to a magiſtrate to be diſcharged on 
that account, yet the maſter did conſent to the ſervant's leaving 
him, and, both parties agreed to put an end to the contract. 
If the maſter had afterwards. complained of the pauper's not 
ſerving him for thoſe three days, the latter might have anſwered 
by ſaying that the contract was diſſolved. And if it's being 
abſolutely put an end to only three days before the expiration of 


the year-will not defeat the ſettlement, what..line can be drawn 


with reſpect to the time of the ſervice which is neceſſary to give 


2 ſettlement; if one day, or three days, may be diſpenſed with, 


any other time may be equally ſo. Ia ſome caſes indeed, where 


it has been equivocal what the tranſaction really was, and the 
ſervant has pauſed and-confidered whether he would abſolutely 
quit the ſervice or not, other circumſtances have been admitted 
to explain the abſence; but here was no ſuſpenſe, no locus 
E.peritent;e ; for. both the. maſter and the ſeryant agreed. to put an 


(a) Burr, S. C. 494. 
| end 
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end to the ſervice. The maſter wiſhed to turn away the ſervant, 
though unwarrantably ; and though the latter was not bound by 
ſuch ill- treatment, he afterwards conſented to diflolve the con- 
tract, | | 
A$SHHURST, J. If there be any interruption in the ſervice, 
however ſmall, it will prevent the ſervant gaining a ſettlement. 
And though an abſence does not neceſſarily defeat a ſettlement, 
yet to prevent that it muſt be either with the maſter's conſent, or 
be ſuch as the law will warrant. But this was neither; for both 
the maſter and ſervant agreed to put an end to the fervice: And 
though the former at length conſented to give the latter the 
whole wages, that was not intended to operate as a diſpenſation 
with the remainder of the ſervice, but as a redemption of his 
credit. 

Both orders confirmed. 


Fenn and Another againſt HaRNISsON and Others. 


N a motion for a new trial, the facts appeared to be theſe; 

this was an action for money lent, money paid by the 
plaintiffs to the uſe of the defendants, and money had and re- 
ceived by the defendants to the uſe of the plaintiffs, A bill of 
exchange was drawn by Liveſay and Co. on Gin and TJohn= 
fon in favor of one Norman, which came by indorſement to the 
defendants ; who, being deſirous of getting it diſcounted, em- 
ployed Francis Huet for that purpoſe, telling him to carry it to 
market and get caſh for it, but that they would not indorſe it. 
F. Huet applied to his brother James Huet to get the bill diſ- 
counted, informing him that it was the defendants' bill, and 
that though they did not chooſe to indorſe it, yet he added (as a 
reaſon of his own) that, as their number was on the bill, it was 
equivalent to an indorſement ; and that he (F. Huet) would in- 
demnify him if he indorſed the bill. On an application by 
James Huet to the plaintiffs, and on his indorſing the bill, 
without which indorſement he could not have got the bill diſ- 
counted, the plaintiffs diſcounted it; chiefly relying on the 
credit of Grb/on and Fohnſon, for at that time they did not know 
that the defendants had had any concern with the bill. After- 
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Where the 
holder of a 
bill of ex- 
change de- 
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poſitively re- 
fuſed to in- 
dorſe it, and 
A. delivered 
it to B. for 
the ſame 
purpoſe, in- 
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him to whom 
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and B., find- 
ing that he 
could not 
diſpoſe of it 
without in- 
dorſing it, 
was prevailed 
upon to do 
ſo by 4's 
telling him 
that he would 
indemnify 
him ; but 
the indorſee 
took it upon 
the credit of 
the names on 


| the bill without any knowledge of the real owner; although ſuch original holder afterwards promiſed to 
pay the bill, yet ſuch promiſe cannot ſapport an action brought agaialt him by the indorſee, it being 
nudum pactum; for as A. was a ſpecial agent under a liu. ited authority, he could not bind lis principal by 


any act beyond the ſcope of ſuch limited authority. 


Vor. III. 91 wards 
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wards however, on the failure of Gib/ſon'and-Fobnfon, the plain- 
tiffs, having heard that the bill had paſſed through the defend- 
ants* hands, applied to them for payment, who at firſt refuſed, 
but afterwards promiſed to take it up; and, on their not doing 
ſo, this action was brought to recover the amount of it. Lord 
Kenyon, before whom the cauſe was tried, after reporting the 
above facts, ſaid that he had told the jury that, if they were of 
opinion that James Huet had made himſelf anſwerable to the 
plaintiffs, as agent for the defendants, that was a ſufficient con- 
fideration for the defendants' promiſe; and that they were of 
that opinion, and found a verdict (a) for the plaintiffs. 

A rule having been obtained fo ſhew cauſe why the verdict 
ſhould not be ſet aſide, and another trial granted, on the ground 
that this was nudum pactum; 

Bearcroft, and Erſkine, now ſhewed cauſe againſt it; contend- 
ing that the promiſe made by the defendants was binding on 
them, whether conſidered as given by them when under a moral 
obligation to pay, or as having received a legal and valuable conſi- 
deration for it. As to the firſt; it cannot be denied but that ſo 
much money belonging to the plaintiffs has got into the pockets 
of the defendants, for which they have received no confideration. 
This therefore was a ſum which in conſcience and morality the 


| defendants were bound to pay to the plaintiffs ; and that alone, 


though there were ſtrictly no legal debt, is a ſufficient conſidera» 
tion on which to raiſe a promiſe. But, 2dly, there was alſo a 
legal and valuable conſideration; becauſe the plaintiffs had a 
right of ation againſt James Huet, who might have reſorted to 
the defendants for an indemnity for an a& done as their agent, 
For as James Huet, in putting his indorſement on the bill, ated 
by the direction of his brother, who was the avowed agent of 
the defendants, even admitting that F. Huet exceeded his 
authority, yet as he ated within the ſcope of his employment 
which was to raiſe money on the bill for the defendants, they 
muſt be bound by his acts; and they have a remedy over againſt 
him. But it does not appear that F. Huet did exceed his au- 
thority; for the only reſtraint impoſed on him by the defen- 
ants was not to indorſe in their names, becauſe they did not with 
that their names ſhould appear on the bill, but they did not mean 
to reſtain Sim from indorſing the bill, or any other perſon for 


(a) This was a ſecond verdict: The plain- | diſcuſſion) for the purpoſe of having the ſub- 
tiffs had obtained a former verdi&; but the | ject better conſidered. 
Court granted a new trial (without much 

; him, 
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him, provided the money could not be raiſed on any other terms; 
and that turned out to be the caſe. And whatever doubt there 
might have been originally whether either of theſe agents had 
exceeded his authority, yet the defendants by their ſubſequent 
promiſe have recognized and adopted the acts of their agent, and 
made themſelves immediately anſwerable to the plaintiffs. 
Mingay, and Law, in ſupport of the rule, inſiſted that the de- 
fendants were under no moral or legal obligation when they 
made the promiſe in queſtion, and conſequently that it was not 
binding. The argument of the plaintiffs proceeds on a falſe foun- 
dation; for it ſuppoſes that Francis Huet was not circumſcrib- 
ed in his authority; whereas the very reverſe of that appears 
from the facts reported. The ſubſtance of the authority given 
by the defendants to F. Huet was that he ſhould / the bill; 
for that they would not make themſelves liable either on the 
bill by their indorſement, or by any other circuitous mode. The 
very circumſtance of their refuſing to indorſe the bill negatives 
any idea that they meant to make themſelves reſponſible through 
the indorſement of any other perſon for them. As therefore the 
agent exceeded his authority, the principals (the defendants) are 
not bound, any more than the owner of a horſe would be by the 
warranty of his ſervant, whom he authorized to ſell it with an 
expreſs direction not to warrant (a2). Neither were the defen- 
dants under any moral obligation to pay; for the plaintiffs took 
the bill on the credit of G:4/ou and Jobzſon, and of J. Huet ; 
and at that time they did not even know that the bill had paſſed 
through the hands of the defendants. Therefore the plaintiffs 
have no more equity than the defendants. 
Lord KEN VON, Ch. J. This is a queſtion of great nicety; and 
during the trial of the cauſe .1 entertained conſiderable doubts 
upon the ſubject, and even at this moment the utmoſt that I can 
ſay is that the leaning of my mind is in favor of the verdict. It 
is extremely clear that, if the holder of a bill of exchange ſend 
it to market without .indorfing his name upon it, neither mora- 
lity or the laws of this country will compel him to refund the 
money, for which he has ſold it, if he did not know at the time 
that it was not a good bill, If he knew the bill to be bad, ir 
would be like ſending out a counter into circulation to impoſe 
upon the world, inſtead of the current coin. In this caſe there- 
fore if the defendants had known the bill to be bad, there is no 
doubt but that they would have been obliged to refund the 
money. I agree with the defendants' counſel that Francis 


(a) Vide Godb. 361. 2 Rel. Rep. 270. and 1 Rol. Abr. 95. v. pl. 1. 
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Huet was circumſcribed in his authority; and, if that circum- 
ſtance would protect the defendants, they would not be anſwer- 
able in this action. But I am of opinion that that circumſtance 
is not a deciſive anſwer to this action. For I very much doubt 
the caſe, alluded to by the defendants' counſel, of the ſervant 
warranting the horſe againſt the direction of his maſter ; to ſuch 
a caſe I think the maxim, reſpondeat ſuperior, applies; and the 
principal has his remedy againſt his agent for his miſconduct. 
But the difficulty I meet with is this, this is not an action 
wherein Francis Huet calls on the defendants for an indemnity ; 
if it were, I admit that, as he exceeded the authority of his prin- 
cipal, he could not recover againſt him. But here James Huet, 
who is an innocent man, and not involved in the miſconduct of 
his brother Francis Huet, has a claim on the defendants. When 
James Huet received this bill, be was informed that it came 
from the defendants ; and, on his aſking why they had not in- 
dorſed it, he was told by Francis Huet that they had done that 
which was equivalent to it, for that their number was on it: in 
this indeed he was miſt⸗ken. However he told James Huet 


that he ſhould be ſafe, and that he would guarantee him, on 


which the latter indorſed his name on the bill, and thus in- 


dorſed it got into the hands of the plaintiffs. Then it is clear 


that the plaintiffs migbt reſort to James Huet for payment: and 
that brings it to this queſtion, whether James Huet, who took 
the bill from Francis Huet, knowing him to be the agent of the 
defendants, has not a right to call on the defendants, who con- 
ſtituted Francis Huet their agent, although that agent exceeded 
his authority; I think that he has. And if ſo, that is a good 
conſideration for the promiſe made by the defendants. | 
A$S$HHURST, J. Although I have had doubts upon this caſe, 
I am of opinion that the defendants are not liable. If Francis 
Huet had been the general agent of the defendants, I admit that 
they would be chargeable with his acts: but it appears from the 
evidence that he was conſtituted their particular agent with a 
circumſcribed authority. And that brings it to the caſe put at 
the bar of the ſale of a horſe; where I take the diſtinRion to be, 
that, if a perſon keeping livery ſtables, and having a horſe to ſell, 
directed his ſervant not to warrant him, and the ſervant did 
nevertheleſs warrant him, ſtill the maſter would be liable on the 
warranty, becauſe the ſervant was acting within the general 


| ſcope of his authority, and the public cannot be ſuppoſed to be 


cognizant of any private converſation between the maſter and 
| ſervant 
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ſervant (a) : but if the owner of a horſe were to ſend a ſtranger 
to a fair with expreſs directions not to warrant the horſe, and 
the latter acted contrary to the orders, the purchaſer could only 
have recourſe to the perſon who actually fold the horſe, and the 
owner would not be liable on the warranty, becauſe the ſervant 
was not acting within the ſcope of his employment. And that 
is like this caſe: Here F. Huet, who was employed by the 
defendants to get the bill diſcounted, was expreſsly directed by 
them not to indorſe it, which was equivalent to ſaying that they 
would not pay it. I agree that F. Huet would be liable to 
James Huet, either as for money paid to his uſe, or on the ex- 
preſs promiſe to guarantee: but there it ſtops; for, as to the de- 
fendants, he paid the money in his own wrong, becauſe the au- 
thority which they gave was exceeded. Therefore, on the 
whole, I think that the defendants are neither liable on account 
of the indorſement made by James Huet, nor on their ſubſequent 
promile to pay, becauſe not being under any obligation it was 
nudum pactum. | 

BULLER, J. I confeſs that this does not appear to me to be a 
caſe of much difficulty; for, when the facts are underitood, the 
conſequences follow of courſe. The reſult of my opinion is 
that, as between theſe parties, the plaintiffs have no conſcience 
or equity, and that the defendants are not under any legal or 
moral obligation whatever to pay the amount of this bill. I 
conſider this action as a new attempt; and it is difficult to ſay to 
what extent it may be carried, if it be encouraged. In the caſe 
of a bill of exchange, we know preciſely what remedy the 
holder has, if the bill be not paid; his ſecurity appears wholly 
on the face of the bill itſelf; the acceptor, the drawer, and the 
indorſers, are all liable in their turns, but they are only liable 
becauſe they have written their names on the bill. But this is 
an attempt to make ſome other perſons liable, whoſe names do not 
appear on the bill, and that under circumſtances very alarming 
to mercantile houies through whoſe hands bills of exchange paſs. 
For even indorſers, whoſe names are on the bill, can only be 
called on after notice of non-payment, and without delay. Butif 
theſe defendants be anſwerable, by what rule are we to be guid- 
ed; what notice is to be given to them; are they to be liable at 


anydiſtance of time? Ithink this is a dangerous attempt, and ought 


to be diſcouraged; for in all caſes ariſing on bills of exchange, 
there ſhould be ſome limitation of time, beyond which none of 


(a) Jide io Med. 109. 
vol. III. 9 K the 
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the parties ſhould be called on. In this caſe the defendants ſaid 
in the moſt expreſs terms that they would not make themſelves 
liable on the bill; for when they told F. Huet that they would 
not indorſe it, it was the ſame as if they had told him in terms 
to ſell it. When a perſon refuſes to indorſe a bill, it cannot be 
implied that he means to make himſelf liable on the bill, much 
leſs in a more extenſive way than if he had indorſed it. The 
authority of F. Huet was circumſcribed; he was miſtaken in 
what he ſaid to J. Huet; He did not even deſire F. Huet to act 
on the authority of the defendants ; he #hougbt that the defen- 
dants would be liable; but that was merely his opinion. F. 
Huet therefore did not pledge the names of the defendants in 
any way whatever: Conſequently they were under no obliga- 
tion whatever to promiſe, and it is audum pattum. I agree with 
my brother Aſbburſt, that there is a wide diſtinction between 
general and particular agents. If a perſon be appointed a gene- 
ral agent, as in the caſe of a factor for a merchant reſiding abroad, 
the principal is bound by his acts. But an agent, conſtituted ſo 
for a particular purpoſe and under a limited and circumſcribed 
power, cannot bind the principal by any act in which he exceeds 
his authority; for that would be to ſay that one man may bind 
another againſt his conſent. There is a claſs of caſes, which 
have been thought to bear extremely hard upon maſters, who 
are held liable for the misfeaſance of their ſervants in driving 
their carriages againſt thoſe of third perſons: but thoſe caſes 
have been determined on the ground that it muſt be preſumed 
that the ſervants have ated under the orders of their maſters. 
But ſuppoſe a maſter ordered his ſervant not to take his horſes 
and carriage out of the ſtable, and the latter went in defiance of 
his maſter's orders; there is no authority which ſays that the 
maſter ſhall be liable for any injury done to another by ſuch an 
act of the ſervant: though indeed if the maſter had ordered the 
ſervant to go a particular journey, and in the courſe of it the 
latter did an injury to ſome third perſon, the authorities, which 
have been determined, ſay that the maſter is liable in that caſe. 
GRrose, J. As I have had great doubts on this caſe, l am 
glad to have heard the opinions of my brothers before I deliver 
my own. The queſtion is, whether at the time when the de- 
fendants made this promiſe it was nudum pactum, or whether 
there were any legal conſideration for it. In the firſt place, this 
is a new attempt to make the defendants liable as if they had in- 
dorſed the bill, when in fact they refuſed to indorſe it. The 
3 _ . ſubſtance 


IN THE THIRTIETH YEAR OF GEORGE III. 


fubſtance of the converſation between the defendants and F. 
Huet was this; they ſaid “ take the bill, get it diſcounted, and 
ſell it, but we will not be anſwerable to the holder of the bill 
in any way whatever.” If that be ſo, undoubtedly they were 
not liable to the holder; and then the ſubſequent promiſe is 
without conſideration, unleſs ſomething paſſed at the time when 
it was made to raiſe a conſideration. But nothing is ſtated to 
ſhew that the defendants received any benefit, or that the plain- 
tiffs renounced any advantage. A ſtrong circumſtance in this 
caſe is that at the time of the original tranſaction the credit of 
Gibſon v. Johnſon was much relied on. Then there is no pre- 
tence to impute fraud to any of the parties ; and, if not, the 
morality follows the law. I conſider this as a new and danger- 
ous attempt to make the defendants liable, and that even beyond 
the extent to which indorſers are; and if we were to make them 
liable, it would be difficult to ſay what law attaches on them. 
As to the diſtinction between a general and a particular agency; 
I think it was pointedly put by my brother A/þburft, with whom 
I entirely agree. | | 


Rule abſolute. 


Dos on the Demiſe of Musse1. againſt MoRGaN. 


Go OE Muſſell, ſeiſed in fee of the premiſes in queſtion, 

on 13th December 1727 by will deviſed them to his wife 
Elizabeth for life, remainder to his ſon Ebenezer Mufſell for the 
term of 99 years if he ſhould ſo long live, and from and after 
the ſeveral deceaſes of his wife and ſon to the heirs of the body 
of Ebenezer : but his will was that it ſhovla not deſcend en- 
tirely unto his [ Eenezer's] eldeſt ſon, but that he {Ebenezer] 
might by deed or will deviſe, limit, and appoint, the ſame to and 
for the benefit of all his children that ſhould be living at his 
deceaſe; and if he ſhould make no ſuch limitation or appoint- 
ment then that the ſame ſhopld be equally divided among all and 
every the ſon and ſons as tenants in common, and the ſeveral 
heirs of the body and bodies of ſuch ſon and ſons, with benefit of 
ſurvivorſhip among the ſons, and if there ſhould be but one ſon to 
that ſon only; in default of ſuch iſſue to the daughters with like 
limitations; with divers remainders over. George Muſſe/l died 
6th June 1733. The widow entered and died October 1741. 
; | Ebenezer 
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Ebenezer entered, and in 1752; having then only one daughter, 
by leaſe and releaſe conveyed the premiſes, in contemplation of 
a marriage between Morgan and the ſaid daughter, to the uſe of 
the huſtand for life, remainder to the wife for life, remainder 
to the iflue of that marriage. Ebenezer afterwards married and 
had iſſue the leſſor of the plaintiff and died in 1764. The de- 
fendant is the ſurviving iſſue of the marriage between Morgan 
and Elizabeth Morgan, The queſtion was, whether the deviſe 
to the iſſue of Ebenezer was good by way of executory deviſe, 
or was a contingent remainder ; if the former, the plaintiff 
was entitled to recover: but if the latter, it was deſtroyed on the 
death of the tenant for life during Ebenezer's life, for want of a 
particular eſtate to ſupport it. 

Chambre, for the plaintiff, contended that the leſſor of the 
plaintiff took an eſtate by way of executory deviſe under the 
will of the grandfather. Perhaps the defendant may reſt his 
claim on the rule laid down in Purefey v. Rogers (a), that where- 


ever a limitation can take place as a contingent remainder, it 


ſhall not take effect as an executory deviſe; and it may be con- 
tended that this might have taken effect as a remainder, if the 
tenant for life had ſurvived her ſon. To this it may be anſwer- 
ed that that rule is not applicable to the preſent caſe. It has 
never yet been held to extend to a caſe, where (like the preſent) 
an intermediate eſtate was interpoſed: but in all the caſes, to which 

it has been applied, the eſtate limited in remainder was to take 
effect immediately on the determination of the eſtate for life. In 
thoſe caſes the remainders might have taken place exactly in the 
order in which the deviſor ſuppoſed the events would happen: 
but here the remainder (as a remainder) to Ebenezer's children 
could not by poſlibility take place in the order pointed out by 
the will; for this limitation was created on the ſuppoſition 
that the ſon would ſurvive his mother, and yet if it were to 
take place as a remainder, it could only have been in the event 
of the mother ſurviving her ſon. So that effect cannot be given 


to the intention of the deviſor by conſtruing this to be a con- 


tingent remainder ; but it may, by conſidering it as an executory 
deviſe. And as it has always been the object of the courts to 
effectuate the intention of the deviſor, if it can be done con- 
ſiſtently with the rules of law, it may be held that the leſſor 
of the plaintiff is entitled to recover, without infringing on the 


| rule 
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rule in Purefoy v. Rogers, on the ground that this is an ex- 1790. 
ception to it. 88 
. . . Don 
Gregg. contra, relied on the rule in Purefoy v. Rogers, which — 
was inflexible, and had been repeatedly recognized in a variety Moscax. 
of ſubſequent caſes : Carth. 309; 2 Yez.610.; and 3 Will. 246. 


And he cited Popham v. Banfield, Salk. 236. 


Lord Kenyon, Ch. J. No arguments tend ſo much to ſe- 
duce our judgments as thoſe which are addreſſed to our paſſions ; 
and therefore they ought to be diſcouraged in the courts of law. 
I verily believe that it would have been beiter for the public if 
the ſame rules of conſtruction which hold in the caſes of deeds 
had always been applied to wills. For we find that very few 
Queſtions ariſe on the limitations of eſtates in deeds compared 
to thoſe which ariſe on wills, Certain technical expreſſions 
were formerly adapted for the creation of particular eſtates ; and, 
thoſe being well underſtood, it ſeldom happens that others leſs 
definite are ſubſtituted in their room. Soon after the ſtatute of 
Uſes an attempt was made to introduce a different conſtrution 
on deeds to uſes from that which was put on common law con- 
veyances ; but that attempt failed of ſucceſs, and the ſame rule 
of conſtruction applies to both. However it is now too late 
to apply it to wills: but, notwithſtanding greater indulgence 
is ſhewn to wills than to deeds, we mult take care not to depart 
from thoſe rules which have been long eſtabliſhed in the con- 
ſtruction of wills. It was ſome time before executory deviſes 

BE were admitted by the courts of law; but being found of general 
utility, they were eſtabliſhed in the time of Charles the Firſt; 
and therefore it would be dangerous now to overturn them. 
But if ever there exiſted a rule reſpecting executory deviſes, 
which has uniformly prevailed without any exception to the 
contrary, it is that which was laid down by Lord Hale in the 
caſe of Purefoy v. Rogers, that ** where a contingency is limited 
to depend on an eſtzte of freehold, which is capable of ſupport- 

ing a remainder, it ſhall never be conſtrued to be an executory 
deviſe, but a contingent remainder only, and not otherwiſe.” 
Now that rule applies to, and muſt govern, the preſent caſe. 
In Hophins v. Hopkins (a), where there was a deviſe to truſtees in 
truſt for S. Hopkins the ſon of Fohn Hopkins for life, remainder 
to his firſt and other ſons in tail mail, remainder to the other 
ſons of John Hopkins ſucceſſively, with like remainders to their 
firſt and other ſons &c; remainder to the firſt and every other 
WE (a) Cafe Temp. Talb. 44. | 
Vor. III. 9 L ſon 
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ſon of his daughter Sarah; remainder to the firſt and every 
other ſon of Anne Dare in tail male, remainder to his own right 
heirs; and S. Hopkins died in the deviſor's life-time, without 
iſſue ; John Hoptins had no other fon ; and no other remainder- 
man was in e at the time of the dexiſor's death but a ſon of 
A. Dare; the queſtion was whether by Samuel's death in the de- 
viſor's life-time the ſeveral limitations between him and Dare 
were not become void ; or whether the intermediate limitations 
ſhould not enure by way of executory deviſe to any other ſon 
he might thereafter have: Lord Chancellor Hardwicke ſaid 
« ms to be allowed that if things had ſtood at the deviſor's 
d tu as they did at the time of making the will, the limitation 
in queſtion would have been a remainder, by reaſon of Samuel's 
eſtate, which would have ſupported it: So is the caſe of Pure— 


foyv. Rogers; and limitations of this kind are never conſtrued to 
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be executory deviſes, but where they cannot take effect as re- 
mainders.” And in that caſe it was expreſsly decided to be 
an executory deviſe on the ground of Samue!'s death in the 
life-time of the deviſor. This point therefore has been too long 
ſettled to be now over-ruled. 


Per Curiam, Poſtea to the defendant. 


RIDER againſh SMITH, 


HIS was an action on the caſe for not repairing a private 

road leading through the defendant's ground. The de- 
claration ſtated that the plaintiff oa Sc, and long before, was 
and from thence hitherto hath been and {till is poſſeſſed of a cer- 
tain meſſuage &c, and by reaſon of his poſſeſſion thereof was 
entitled to a certain way from the ſaid meſſuage unto into 
through and over a certain cloſe of the defendant &c unto and 
into the king's common highway Ee and ſo back again &c from 
the ſaid king's common highway uato, into, &c to go paſs and 
repais &c; that the defendant now is and during all the time 
aforeſaid hath been lawfully poſſeſſed of and in the ſaid cloſe 
called Sc. and of and in divers, to wit, two other cloſes of 
land in the pariſh of Mancheſter aforeſaid, with the appurtenan- 
ces, contiguous and next adjoining to the ſaid cloſe, &c to wit, 
Sc. And that the defendant, by reaſon of bis poſſeſſion of the 
ſaid cleſe called &c, and the ſaid two cloles of land with the ap- 
3 purtenances, 
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purtenances, contiguous and next adjoining thereto, during all 
the time aforeſaid of right ought to have maintained and re- 
paired and ſtill ought to maintain and repair at his own proper 
coſts and charges, when and ſo often as the ſame hath been 
neceſſary the ſaid way leading &c, yet that he had wrongfully 
and injuriouſly permitted it to be ruinous and out of repair Cc; 
ber quod Sc. 

To this declaration there was a general demurrer, and joinder 
in demurrer, 

Chambre, in ſupport of the demurrer, objected to the declara- 
tion, becauſe it did not ſhew by what right or obligation the 
defendant was bound to repair the road; he is not bound of 


common right, merely as occupier. Declaring generally on 


poſſeſſion is not ſufficient againſt the owner of the foil, though it 
is againſt a wrong-doer, Strode v. Byrt, 4 Med. 420. Kenrick 
v. Taylor, 1 Wilſ. 326. Waring v. Grifith, 1 Burr. 443. In 
Keilw. 52. pl. 4. a diſtintion was taken between the mode of 
charging the owner of the inheritance, and the occupier only, 
with the repair of a road; againſt the latter it is neceſſary to 
allege a preſcription, though not againſt the former. So in R. 
v. Sir T. Fanſhaw, 1 Ventr. 331. an inditmeat for not repair- 
ing a bridge againſt the defendant ratione tenure was held good. 
But in Sty. 400. ſuch an indictment by reaſon of bis tenements 
was quaſhed. This latter authority therefore is directly in 
point. | 

Mood, contra, Formerly a diſtinction was taken between a 
charge againſt a wrong-doer, and again{t the owner of the land: 
but it is now ſufficient to declare generally on the poſſeſſion of the 
defendant, and to charge him in reſpec of that poſſeſſion, The 
precedents for above this laſt century have been in that form, 
and no objection hes hitherto been made to them. And in 
Blocłley v. Slater, i Lutw. 119. it was held ſufficient. Sands 
v. Treſuſes, Cro. Car. 57 5. So in an action for not grinding 
at the plaintiff's mill, it is ſufficient to ſay that the inhabitants 
ought of right to grind their corn there. Chapman v. Flexman, 
2 Ventr. 291. It ſeems admitted that if the defendant had been 
charged. by reaſon of his tenure it would have been ſufficient : 
now this amounts to the ſame thing ; for the onus primd facie 
goes with the poſſeſſion. 

The Court were clearly of opinion that the declaration ſuffici- 


ently charged the defendant by rea/on of bis poſſeſſion. And 
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Bol LER, JI. ſaid the diſtinction was between caſes where the 
plaintiff lays a charge upon the right of the defendant, and 
where the defendant himſelf preſcribes in right of his own 
eſtate. In the former caſe, the plaintiff is preſumed to be ig- 
norant of the defendant's eſtate, and cannot therefore plead it, 
but in the latter the defendant, knowing his own eſtate in right 
of which he claims a privilege, muſt ſet it forth. In R. v. Sir 
J. Bucknall (a), Lord Holt ſaid “ where a man is obliged to 
make fences againſt another, it is enough to ſay omnes occupatores 
ought to repair &c, becauſe that lays a charge upon the right of 
another, which it may be he cannot particularly know.” And 
notwithſtanding two out of three of the judges were of a dif- 


ferent opinion in Holback v. Warner (6); yet ſeveral ſubſequent 


caſes have been determined on the above diſtinction. In 1 Ventr. 
264, there is the report of an action on the caſe againſt the de- 
fendant for not repairing a fence, where the allegation was that 
the tenants and occupiers of ſuch a parcel of land adjoining 
the plaintiff's have time out of mind maintained it &c; Holt 
moved in arreſt of judgment ** that the preſcription is laid 
in occupiers, and not ſhewn their eſtates; and that hath been 
Judged naught in 1 Cro. 155. and 2 Cro. 665. But the Court 
ſaid it is true there have been opinions both ways; but tis 
good\thus laid, for the plaintiff is a ſtranger and preſumed ig- 
norant of the eſtate: but otherwiſe it is if the defendant had 
preſcribed.” 80 in Tenant v. Goldwin (c) in an action on the 


caſe for not repairing a wall“ debuit reparare” was held ſuffici- 


, ent, The caſe of Vinford v. Wooliaſton (d) is alſo to the ſame 
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Britiſh ſkips, 
in paſung by 
the Eay/tone 
and other 
lighc-houſes 
in the chan - 
nel, not 
touching at 
any place in 


Great Fritain 


or Ireland, are not liable to pay the light- houſe duties to the T; rinity- Houſe, 


effect. 
| Judgment for the plaintiff. 
(a) 2 Ld. Raym. 804. | (c) Salk. 360. 
(6) Cro. Zac. 665. (4) 3 Lev. 266. 


The Trinity Hos E againſt SoRSBIE. 


HE queſtion in this action was whether Britiſb built ſhips, 

the property of Britiſh ſubjects, are liable to the payment 

of the various light-houſe duties for paſſing by the Edyſtone and 
the other light-houſes in the channel, in failing from foreign port 
to foreign port, not having touched at any place in Great Britain 
or Ireland. On the trial before Lord Kenyon a ſpecial verdict 


Was 


5 
| 
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was found, diſcloſing the facts which gave riſe to the queſtion 
and ſtating the ſtatute 4 Ann. c. 20 (a), reſpecting the duties 
Payable on paſſing the Edy/tone Light-Houſe, and ſeveral char- 
ters granted to the Trinity- Houſe with reſpe& to the light- 
Houſes on the ifland of Portland (5), on the Caſtett (c) Rocks, 
near Alderney, and on the Needles (d) Point in the Me of Wight. 

Holroyd for the plaintiffs. It appears from the preamble 
of the ſtatute. of Arn that that act was paſſed for the en. 
couragement of trade and navigation, and for the ſupport of 
light-houſes which are ſo conducive to thoſe ends ; and there- 
fore, in order to anſwer the purpoſe of creating a ſufficient fund 
for the maintenance of theſe lights, it ought to be liberally con- 


ſtrued. 


| (a) This act is not printed in the common 
edition of the ſtatutes. Ir is entitled“ An 
act for the better enabling the maſter, war- 
dens, and aſſiſtants of the Trinity-Heuſe, to 
rebuild the light-houſe on the Edy/tone 


Rock,” After alluding to the ſtatute of 
8 El. c. 13, it recites the danger to which 


ſhips are liable in paſſing the Zdy/one Rock, 
and that in conſequence of an agreement 
entered into between the Trinity- Houſe and 
the maſters and owners of ſhipping, the for- 
mer, in conſideration of receiving 1d. per 
ton outwards, and the like inwards, for all 
ſhips and weſfſels which fhbould paſs by fuch 
light-houſe, (coaſters excepted, which ſhould 
pay 12 4. only for each voyage) had in 1696 
erected a light-houſe on the rock, to the 
ſatisfaction of the officers of ſhips of war, 
and of all others concerned in trade and na- 
vigation, and that it was preſerved till 1703, 
when it was blown down ; the preamble 
then ſtates the necethty of rebuilding it, and 
in order to encourage the Trinity-Hou/e fo 
to do, the ſtatute enaQts that after the build. 
ing &c, and placing a light &c, there ſhall 
be paid to the ſaid maſter” c. by the ma- 
ſters and owners of all Engliſh ſbips hoys ard 
tarks, which ſpall paſs by the ſaid light=bouſe, 
ſo intended to be erected (except coalters) 
the duty of 1 d. per ton outward bound, and 
alſo 1 d. per ton inward bound, that is to ſay, 
of the merchant one moiety, and of the owner 
of the ſhip the other moiety; and for all 
ſtrangers', or aliens”, ſhips 24. for every ton; 
and for coaſters 2 5. for each time theyſhall 


Vol. III. 


So alſo ought the king's charters to be, which were 
granted for the ſame purpoſe. By the act of 8 Elix. c. 13., 


paſs ; the ſaid ſeveral duties to be collected 
and received byſuch perſon as the maſter c, 
ſhall appoint in that behalf, in /uch port or 
place whence ſuch ſhip & c, ſhall ſet forth, 
or where ſuch ſhip &c, ſhall arrive before 
' they load or unload the goods therein, 

(6) Under the charter of 2 Geo. 4., re · 
lating to the light-houſe on the iſland of 
Portland, the maſter, wardens &c, are en- 
titled to receive of the maſters and owners 
of all ſhips and veſſels the ſeveral duties of 
on* half-penny per ton in, and one half- 

penny per ton ont, for all Britiſh n bound 
to or from foreign ports ; double the ſame for 
ſtrangers; and 124. a veſſel for coaſters, as 
often as they ſhould paſs by the ſaid light. 
houſe; the duties upon outward bound 
ſhips to be paid before their clearing out- 
wards at any of the king's cuſtom houſes.” 

(c) The words in the charter of 9 Geo. 1. 
reſpecting this duty, are preciſely ſimilar to 
thoſe in the 2 Geo. 1. ſup. 

(4) The charter 22 Geo. 3., under which 
this light-houſe was erected, enables the 
Trinity- Houſe ©* to receive of the maſters and 
owners Cc theſe duties; for all Britiſh ſhips 

or veſſels, which ſhould paſs by the ſame lights, 
inward or outward beund one half-penny per 
ton, and for all ſuch flrangers or aliens ſhips 
er veſſels as ſhould happen to paſs by the ſame 
light, or which might be benefited thereby, the 
ſum of 14. per ton; and for every coaſter 
paſſing by the ſame lights 12 4.; the tolls or 
duties upon outward bound ſhips to be paid 


before their clearing outwards.” 
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which enables the corporation of the Trinity- Houſe to erect 
beacons &c, it appears that it was for the preſervation of ſhips 


The Taxi- in general. The preamble of the ſtatute of 4 Anne c. 20, re- 


11 Hoss 
againſt 
Sons BIE. 


ſpecting the Edyſlone Light- Houſe, mentions that it was com- 
pleted to the ſatisfaction of 4 concerned in trade and naviga- 
tion; and the duty is impoſed upon «// ſbips paſſing by the 
light-houſe. The words © inward” and ** outward bound” 
do not apply to the clauſe in which foreign ſhips are mentioned: 
but the expreſſion *©* outward bound” means evidently to apply 
to Britiſh ſhips ſailing from the port from which the ſails, 
whether that be in Great Britain or in foreign parts. The ſub- 
ſequent ſtatute of 8 Ann. c. 17, Which extends the former ſta- 
tute to ſhips coming into Iriſb harbours, does not take notice of 
any other voyages, and therefore leaves them in the ſame ſtate as 
they were before. The ſame conſtruction, that is put upon 
this ſtatute, (4 An.), muſt alſo be put upon the charters, which. 
are in pari materid ; and the words are nearly the ſame in both. 

Par# for the defendant was ſtopped by 

The Court. It is moſt evident that the words imward and out- 
ward bound reſtrain the payment of theſe duties to ſuch veſſels as 
depart from, or touch at, Britiſb ports, This is clearly proved 
by the act of the Legiſlature, who deemed it neceſſary to paſs 
the ſtat, of 8 Anne, in order to extend the liability to pay to ſuch 
ſhips as touched in Jre/and only. It is impoſſible to argue that 
foreign ſhips, ſailing from foreign port to foreign port, are 
liable to be called upon for this duty. Upon principles of pub- 
lic policy then we ought not to impoſe upon our own ſhips, 
when engaged in foreign ſervice, any burdens to which foreign- 
ers are not ſubject. In time of peace, our tranſports are engaged in 
foreign ſervice, to the great increafe of our navigation, the en- 


cCouragement of trade, and the ſupport of our ſeamen. But if 


ſubject to duties, to which forcigners are not, the latter will be 
able to let their ſhips at a lower rate, or the Britiſh freighter 
muſt pay the duties out of his own pocket, which will put a 
total top to this ſpecies of trade, The caſe is too plain to admit 
of any doubt. 

Judgment for the defendant. 


IN THE THIRTIETH YEAR OF GEORGE III. 


The Kixd againſt The Inhabitants of CarTarrINGTON, 


WO juſtices by an order removed William Booker, Sarah 
his wife, and their three children from the pariſh of 
Compton in the county of Suſſex to the pariſh of Catberington in 
the county of Hants, Upon appeal the Seſſions confirmed the 
order, ſubject to the opinion of the Court on a caſe ; ſtating 
T hat the pauper gained a ſettlement in Catherington prior to 
Micbaelmas 1789, by refiding upon a freehold eſtate, belonging 
to his wife, The pauper was alſo entitled to the equity of re- 
demption of a freehold eſtate in Compron, confiſting of ſeveral 
dwelling-houſes, of the annual value of 13/7. 54. which had 
been mortgaged by his father to E/izabeth Morey, which mort- 
gage was afterwards aſſigned to one Aykes. In Micbaelmas Term 
1788 Ayles delivered declarations in ejectment to the pauper as. 
landlord, and to the ſeveral tenants in poſſeſſion of the eſtate in 
Compton; and thereupon the tenants attorned to Ay/es, About 
Michaelmas 1789 the pauper aſked permiſſion of Mr. Newland, 
the agent and ſolicitor for Ayles, to inhabit one of the houſes, 
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The mort- 
gagee of ſe- 
veral houfes, 
after reco- 
vering poſſeſ- 
ſion in eject- 
ment, per- 
mitted the 
mortgagor ts 
inhabit one 
of them for 4 
particular 
purpoſe ; the 
latter gained 
no ſettle- 
ment by ſuck 
reſidence ; 
for he was 
not in poſ- 
ſeſſion as 


mort gager. 


part of the mortgaged eſtate, and which was then untenanted, 


for the purpoſe of over-looking ſome repairs, which he propoſed 
to do upon the eſtate with an intention to ſell the ſame, and pay 
the mortgage money. In conſequence of ſuch permiſſion he 
went into one of the houſes, and inhabited the ſame for upwards 
of three months, when he was removed by the preſent order. The 
pauper did not during ſuch reſidence do any thing towards the 
repairs of any of the houſes, or towards a ſale of the eſtate, No 
agreement was made between the pauper and Mr. Newland with 
reſpect to any rent to be paid by the pauper for ſuch houſe. 
Chambre, in ſupport of the orders. This is not like any of the 
"caſes, in which it has been holden that a ce/uigue truſt, or a mort- 


gagor in poſſeſſion, has gained a ſettlement; for here the pauper 


was not in poſſeſſion as mortgagor, but only by the licenſe of the 
mortgagee for a particular purpoſe. In R. v. St. Michael's Bath 
(a), an inſolvent, who had conveyed his whole eſtate to truſtees 
for the payment of his debts, which appeared to exceed the value 
of his eſtate, did not acquire a ſettlement by reſiding upon that 
eſtate. 3 

Bower, contra. Before the mortgagee gained poſſeſſion of the 
eſtate, the mortgagor was ſtrictly tenant at will; ſo he became 


(a) Dougl. 608. and Cald. 110. : 
4. again 
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again on the mortgagee's permitting him to have the poſſeſ- 
ſion, after the recovery in ejectment. And if a reſidence 
upon ſuch eſtate in the firſt inſtance would have been ſufficient 
to give him a ſettlement, there ſeems to be no reaſon why he 
ſhould not alſo acquire a ſettlement by reſiding upon the eſlate 
in the other inſtance. Now it has been repeatedly held that a 
mortgagor in poſſeſſion gains a ſettlement. 

Lord Kxnyon, Ch. J. It has been long eſtabliſhed that an 
equitable title is ſufficient to give a ſettlement. But in the caſe 
alluded to the mortgagor was in poſſeſſion. So, by the act for 


regulating votes of county elections, either the mortgagor or 
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Renting a 
dairy will 
give a ſettle- 
ment. 


So will a rab- 


bit-warren, 
though the 
party taking 
it have no 
intereſt in 
the ſoil, ex- 
cept that of 
enterin g up- 
on the war- 
ren to kill 
rabbits. 


mortgagee in poſſeſſion may vote. But in this caſe the party 


had neither us in re or ad rem. 
BULLER, J. In the caſe of R. v. Str. Michael's Bath it was 


ſaid that either a mortgagor or mortgagee might gain a ſettlement 
according to circumſtances; one of thoſe circumſtances is pe 


fon: And upon poſſeſſion all the queſtions have turned. 
Per. Curiam, | Both orders confirmed. 


The KING againſt The Inhabitants of Pip DIR“ 
 _TTRENTHIDE. 


8.65 Juſtices by an order removed John Belly, Eliza- 
beth his wife, and their nine children; from the pariſh of 


Chaldon Herring in the county of Dor/et to the pariſh of Pid- 
dletrenthide in the ſame county. The Seſſions on appeal con- 
firmed the order, ſubject to the opinion of this Court on the 


following caſe. 
It was proved that for two or three years, while the pauper 


lived in the pariſh of Chaldon Herring, he rented in that pariſh a 
dairy of 30 cows, ſome at 5/. 105. and others at 5 J. per cow, 
with liberty to cut furze on Grange Warren, and on other parts 
of the farm, for the uſe of the dairy only ; and a warren to kill 
rabbits for his profit, called Grange Warren, with a ſmall houſe 
on it to keep nets, in the ſame pariſh, of the ſame man, at 3o/. 
per annum; and alſo another rabbit-warren in the neighbour- 
hood, called Helworth Warren, for the ſame purpoſe at 15/. per 
annum. The cows were to feed in particular grounds at par- 
ticular ſeaſons of the year, as is uſual in the letting of dairies, 
The pauper and his man ſometimes ſlept in the houſe in Grange 
Warren. The pauper bad no right in the ſoil of either of the 


ſaid 
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the faid warrens, except that of entering upon and killing rab- 
bits there; the perſons of whom he rented the warrens con- 
ſtantly depaſturing the ſame, and ploughing ſome part thereof. 

Bond, N. in ſupport of the order of ſeſſions, contended that 
the pauper did not gain a ſettlement in Chaldon Herring either 
by renting the dairy, or by the right of entering on the warren 
and killing the rabbits. As to the firſt, the caſe of R. v Lock- 
erly (a) is deciſive; where the Court conſidered it as a mere 
perſonal contract for the uſe of the cows; and that caſe has 
been recognized and acted upon in ſeveral ſubſequent deter- 
minations. With regard to the 2d, it cannot be denied but that 
2 warren is a tenement; but this was not a taking of a warren, 
but merely a perſonal contract for the rabbits on a particular ſpot, 
with liberty of entering on the foil for the purpoſe of killing 
them. It appears that the pauper had no right in the ſoil, the 
produce or any thing fixed to the foil ; the produce of the ſoil 
was in another, who depaſtured and ſowed it; the pauper had 
only a right of entry; all other right is negatived by the caſe; 
his profits did not ariſe from that right of entry; that was only 
the mean of uſing his property. But a mere right of entry can- 
not be conſidered 2s a tenement, on which a perſon comes to 
fettle, within the 13 & 14 Car. 2. All the cafes on this ſubject 
have turned on the queſtion whether or not the ſoil was taken; 
R. v. Minchinghampton (5); R. v. Linwood (c); R. v. Whixley 
(4); R. v. Old Alresford (e); R. v. Stoke (f); and R. v. 
Lockerly (g): but here the ſoil did not paſs. The intereſt which 
the pauper had could not have been recovered in ejectment; 
neither could he have maintained treſpaſs guare clauſum fregit 
for any injury done to it; nor indeed had he any other remedy, if 
his right had been invaded, but that which is applicable to mere 
perſonal property, an action of treſpaſs for the taking. 

Coxe, contra, inſiſted that the pauper was not an object of re- 
moval within the 13 & 14 Car. 2., which was paſſed, as appears 
by the preamble, to prevent vagrancy. The Legiſlature, in 
paſſing that ſtatute, conſidered that a perſon, who was of ability 
to rent a tenement of 101. per annum, was not likely to become 
chargeable to the pariſh, and they ſaid that ſuch a perſon ſhould 
be irremoveable, Now it appears by the caſe that the pauper 


(a) Burr. 8. C. 315. Bott. fl. 642. (e) Ante 1 vol. 358. 
) Beit. pl, 639. J ) dnte 2 vol. 451. 
( Pore. pl. 641. ns (g) Burr. S. C. 315» 


(4) 'nte 1 vol. 137 
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was of ability to, and actually did, rent nearly 200 J. per annum; 
he cannot therefore be ſaid to come within the miſchief which 
the ſtatute intended to prevent. On the true conſtruction of 
that act the pauper gained a ſettlement in Chaidon Herring, 
either by renting the dairy, or by taking the rabbit warren, As 
to the firſt, he had a viſible poſſeſſion of a permanent intereſt de- 
rived from the ſoil. The caſe of R. v. Lockerly was determined 
on a different ground: the principle in that caſe may govern 
the preſent; for the Court, in conſidering what was a tenement, 
ſaid it muſt lie in tenure and relate to land; now the intereſt which 
the pauper in this caſe had in the daity lay in tenure, and it re- 
lated to land. Upon the very principle of that caſe therefore it 
may be decided here that the dairy is a tenement within the ſta- 
tute ; the principle was only miſapplied in that caſe. In R. v. 
Old-Alresford, although the Court ſaid that on the facts ſtated 
they would preſume that it was a ſeveral fiſhery, and that the 
ſoil paſſed with it, yet Buller J. ſaid he was by no means ready 
to allow that, if it had been any other kind of fiſhery, it would 
not have given a ſettlement. In 1 It. 4.6. 6. 4. & 19, 6. profits 
2 prendre are conſidered as a tenement; Now this is ſuch; and it is 
connected with an intereſt in the land. Secondly, a ſettlement 


alſo was gained by taking the rabbit-warren ; it appears on the 


caſe to be a renting of the warren, and not a mere perſonal con- 
tract for rabbits at ſo much per couple. The ſtatement of the 
caſe that the pauper had no intereſt in the ſoil is no more than 
would have been implied; for if a perſon rent a turbary, he can 


only dig turves; if he rent a coppice, he can only enter and cut 


the wood: So he, who takes a warren, has only a profit à prendre, 


and no right in the ſoil, A warren is diſtia& from the land; 


and a leaſe of the latter will not paſs the former. Dy. 306. 
& Marg. 209. The rabbits in a warren, like deer, attend the 
inheritance; 1 I. 8. az 1 Roll. Abr. 916; and 2 Bl. Com. 
17. If chis be conſidered as a leaſe of the warren, with a reſer- 
vation to plough it, yet the landlord. could not have deſtroyed 
the warren, but he muſt have left pafture for the rabbits, It is 
ſufficient if they occupied the warren in common. R. v. 
Whixley, ante, 1 vol. 137. If then this were a taking of a 
warren, it was ſufficient to give a ſettlement; for in Kinver v. 
Stone (a), a warren was held to be'a tenement: And the Court 
there ſaid “ a mill has been held to be a tenement within the 
ſtatute, and why not this? It is his ability to pay 10 J. per ann. 


(a) 1 Stra 678, 
that 
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that is the foundation of the ſettlement; and whether he pay 
it for a houſe for habitation, or for a warren which brings him 
in a profit, is not material.” Now the ground, on which the 
Court proceeded in that caſe, is applicable to both the points 
an the preſent. 

Lord Kenyon, Ch. J. If we were now called upon for the 
firſt time to make a deciſion on this ſtatute, perhaps I ſhould 
have ſome difficulty on the ſubject: but the courts have put a 
liberal conſtruction on it. I cannot quite agree with the deter- 


mination of R. v. Lockerly ; becauſe after it had been decided in 


ſo many caſes that an incorporeal hereditament would give a 
ſettlement, I ſhould have thought that that caſe would have re- 
ceived a different determination. But without conſidering that 
caſe, I think that the pauper took a tenement in Chaldon Herring 
both by renting the dairy and the warren. Lord Ceke fays that 
prima tonſura is a tenement: then the dairy was a tenement. 
The other taking was alſo ſufficient; for it was, if I may uſe the 
expreſſion, a pernancy of the profits of the land by the mouths 
of the rabbits. A free warren is the ſubject of a family ſettle- 
ment; apracipe will lie for it; and the renting of it is ſuffi- 
cient to give a ſettlement. If this caſe had been preciſely ſimilar 
to that of R. v. Lockerly, perhaps ] ſhould have heſitated before 
I agreed to overturn that deciſion: but as this is diſtinguiſhable 
from that caſe (though the diſtidction is nice) I think that the 
pauper gained a ſettlement in Chaldon Herring. 

AsHHURST, J. It ſecms difficult to reconcile all the caſes on 
this ſubject. If the caſe of R. v. Lockerly be law, I do not fee 
 -how this pauper can have gained a ſettlement in Chal/don Her- 
ring: but as there are authorities both ways, I am inclined to 
think that a ſettlement was gained in Chaidon Herring; the cri- 
terion, by which the queſtion is to be decided, being the ability 
of the perſon taking the tenement. | 


BuLLER, J. In all doubtful caſes one leading ground is, the 


ability of the pauper to pay the 10. per annum. But, on the 


facts here ſtated, I think this perſon rented a tenement within 


the conſtruction of the ſtatute of Charles. I cannot agree with 
the determination of R. v. Lockerly ; That was conſidered as a 
perſonal eontract: but all contracts are, in ſome reſpects, per- 
ſonal. The queſtion in ſuch caſes really ought to be whether 
or not it be à contract to receive profits out of land: The pre- 
ſent I conſider as ſuch; and ſo was that in R. v. Lockerly; I 
am therefore of opinion that the concluſion drawn in that caſe 

2 Was 
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confirm the 
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ſuch judg- 
ment is con- 
cluſive, and 
the party 
cannot lodge 


tenant would be deſtroyed. 
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was wrong. As to the other point: I do not conſider this 
merely as a privilege to kill rabbits when the pauper could find 
them, and that the landlord might take them all if he choſe it: 
but the warren was to be kept in the ſame ſtate as it was when 
it was let; otherwiſe the contract between the landlord and the 
In that reſpe& then the pauper had 
an intereſt in the land. Beſides he took a houſe with the warren. 

GROSRE, J. It is impoſſible to reconcile all the caſes on the 
ſubject; and I do not underſtand the ground on which that of 
R. v. Lockerly was decided. In theſe caſes I think that if the 
pauper has credit to rent 10/. per annum, he gains a ſettlement, 
The caſe of Kinver v. Stone decides the preſent. 

Both orders quaſhed. 


The KING again/# The Juſtices of the WzsT-R1ving 


of YORKSHIRE. 


 Mandamus was applied for to the defendants com- 
manding them to receive and determine an appeal at the 
general Quarter Seſſions by the ſurveyors of the highways of 
the townſhip of Leſlon, againſt a conviddion by a juſtice of 
peace dated 151th December 1789, for not having delivered in, 
purſuant to notice, to. the truſtees of a turnpike road (under 
17 Geo. 3. c. 106.) aliſt in writing of the inhabitants &c. in the 
ſaid townſhip liable to do ſtatute duty. In which ſtatute it is 
provided ** that if any perſon ſhall think himſelf aggrieved by 
* any thing done in purſuance of this act Cc, ſuch perſon may 
«« appeal to the juſtices of the peace at any general Quarter Seſſion 
of the peace, to be holden for the We/t-Riding of the county 
« of York, within fix calendar months after the cauſe of ſuch 
complaint ſhall have ariſen; ſuch appellant firſt giving ten days 
notice at leaſt in writing of his intention to bring ſuch appeal, 
% and of the matter thereof, to the clerk or treaſurer to the re- 
te ſpedtive truſtees, and within four days after ſuch notice en- 
e tering into a recognizance before ſome juſtice of the peace for 
© the ſaid Riding, with two ſufficient ſureties, conditioned to 
try fuch appeal, and abide the order of, and to pay ſuch coſts 
eas ſhall be awarded by, the juſtices at ſuch quarter ſeſſions; and 
« the ſaid juſtices at ſuch ſeſſion, upon due proof of ſuch notice 


.a ſecond appcal from the fame conviction, though within the fix te, 


„ being 
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being given as aforeſaid, and of the entering into ſuch recogni- 
_ *© Zance, thall hear and finally determine the cauſes and matters 
of ſuch appeal in a ſummary way, and award ſuch coſts to the 
parties appealing or appealed againſt as they the ſaid juſtices 
* ſhall think proper; and the determination of ſach quarter 
e ſeſſion ſhall be final, binding, and concluſive, to all intents 
and purpoſes.” On the 19th December 1789 notice of ap- 
peal was given by the ſurveyors of the highways of Lepton 
againſt the ſaid conviction; and on the 2gth of the ſame month 
they entered into a recognizance to try the appeal at the next 
ſeſſions. The appeal was accordingly entered ; and the appel- 
lants being called upon to prove their notice of appeal, and it 
appearing to the court that the recognizance had not been en- 
tered into within four days after notice given to try the appeal, 
it was ordered that the appeal ſhould be diſallowed ; where- 
upon the conviction was affirmed. On the 19th January 1790, 
[which was within ſix months after the conviction, ] the appel- 
lants gave a ſecond notice of appeal foꝶ the enſuing ſeſſions, 
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and entered into another recognizance to tty the ſame, within 


the four days: but the ſeſſions refuſed to proceed thereon, 
being of opinion that the appellants were concluded by the firſt 
determination. | 

Erſgine and Lambe ſhewed cauſe againſt the rule, infiſting 
that the juſtices were not bound to proceed upon the ſecond 
appeal, although lodged within the fix months. The firſt ap- 
peal was not reſpited or withdrawn, but the ſeſſions made a 
complete adjudication upon it, and confirmed the conviction. 
It never could be the intention of the act that parties might 
appeal twice againſt the fame conviction; otherwiſe it would 
open a door to great vexation and oppreſſion ; and it could not 
be known after an appeal had been heard and determined whe- 
ther the matter was at reſt, or the parties might proceed without 
hazard to levy the diſtreſs, in purſuance of the act, to ſatisfy 
the penalty. At all events the coſts of the firſt appeal ought 
to have been tendered before the ſeflions could proceed upon 
the ſecond. 

Cockell, Serjt. in ſupport of the rule for a mandamus. The 
terms of the act have been literally and ſubſtantially complied 
with by lodging the ſecond appeal within the fix months. It 
never was determined that a party ſhould be bound by an in- 
formal appeal, when the merits were not entered into, provided 


he is within time to inſtitute another. The firſt attempt can- 
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riot in ſtrictneſs be conſidered as any appeal at all, for the juſtices 
were not empowered to receive it unleſs the recognizance had 
been properly entered into; the whole of that proceeding there- 
fore was a nullity. And as the merits have never yet been diſ- 
cuſſed the court will not be inclined to put ſuch a conſtruction 
on the act as will preclude the parties from their defence. 
Lord Kenyon, Ch. J. I am of opinion that the mandamus 
ought not to be granted; for though on the one hand the Le- 
giſlature have provided that the conviction of the magiſtrate 
ſhall not be final, and have therefore given to the party convicted 
a power of appealing, yet on the other hand ĩt cannot be ſuppoſed 
that in giving him ſuch power they meant to enable him to 
harraſs his proſecutors and heap coſts upon them by preferring 
informal appeals which could not conclude the matter. On 
the contrary, I am of opinion that after the appeal was lodged, 
and adjudged by the juſtices of ſeſſions to be informal, they 
were fund officio, and could not take cognizance of the ſecond 
appeal. The ſtat. 43 Eliz. c. 2. (a) gives an appeal generally 
from any ſeſs or tax (5), or other act done by the churchwardens 
Se. Now ſuppoſing an appeal lodged againſt an act done by 
virtue of that act, which is diſmiſſed by the ſeflions on the 
ground of informality, and the original act confirmed, was it 
ever conceived that a ſecond appeal could be lodged at any time 
ſubſequent, and the matter be again brought into judicial diſ- 
cuſſion ? I am clearly of opinion that it could not. If the firſt 
appeal is not concluſive, I do not ſee where the line is to be 
drawn, or why a ſecond appeal might not equally be lodged, 
provided it came within the ſix months, although the ſeſſions 
had diſmiſſed the firſt, after going into the merits. 

ASHHURST, J. The Legiſlature thought it proper to give the 
party convicted a right of appeal; but ſome conſideration was 
alſo due to the party againſt whom that appeal was to be made 
that he might not be unneceſſarily harraſſed. The appellant 
has no cauſe of complaint, for he has once proſecuted his ap- 
peal; and it was his duty to have taken care that it was brought 
forward in a proper form; but he neglected to do ſo, in con- 
ſequence of which the proſecutor. has incurred an expence which 
he has not been reimburſed. It neyer could have been in. the 
contemplation of the Legiſlature to permit the, party convicted 

(a) Sect. 6. | any appeal therefrom muſt be to the next 


(6) As far as reſpects poor- -rates it ®8 been general or quarter ſeſſions, 
ſince provided by 17 Go. 2, c. 38. /. 4. that 


4 


to 
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to-bring a ſecond appeal on account of his own negligence in 
the manner of inſtituting the firſt; and thereby oblige the pro- 
ſecutor to incur the trouble and expence of a ſecond litigation 
before the ſame tribunal. There muſt be ſome period when 
the proceedings ſhould be cloſed, and none ſeems ſo proper as 
on the firſt appeal. | 
BULLER, J. The act ſays “ that if any perſon ſhall think 
« himſelf aggrieved &c. he may appeal to the juſtices at any 
«« general quarter ſeſſions &c, within fix months,” that certainly 
only gives a right of appealing once: and the parties here, 
having had ane appeal, are bound by that. If the queſtion had 
reſted ſolely on the notice of appeal for the firſt ſeſſions which 
happened, and nothing further had been done, I ſhould not 
have thought the parties bound by it; for the act gives the 
power. of appealing within a certain time wich theſe two re- 
quiſites, that the appellant muſt give ten days notice &c. and 
within four days after enter into a recognizance to try his ap- 
peal. When the party therefore found out his miſtake, he 
might have ſtopped there; but he perſiſted in going on with 
his appeal, and brought it before the court, and took their 
judgment upon it. The appellant juriſdiction was therefore 
fully exerciſed : and though it was originally ia the option of 
the parties whether they would appeal to the firſt or ſecond 
ſeſſions which took place within the fix months, yet having 
made their election to appeal to the firſt, they muſt abide by 
the judgment there given. 
GRose, J. of the ſame opinion. 1 
| Rule diſcharged. 


STREATFIELD and Others, Aſſigners of Jaunrs DE 
DzvusiNna, Jautgs Clerk, and J. C. Ripper, 
Bankrupts, again// HaLLID AX and Others. 


_— F Streatfield, D. B, and J. M. affignees of the eſtate 
to wit, J 7 Cc. of James de Druſina and J. Clerk, bank- 
rupts, according to the force form and effect of the ſtatutes made 
and now in force concerning bankrupts, and alſo afſignees of the 
Mate, debts, and fecte, of F. C. Ridder a bankrupt, according to 
the force &c, complain of John Halliday, T. D, and S. L. be- 


779 
1790. 


Wa wo 


The KING 
againſt 
The Juſtices 
of Yor «-. 
SHIRE, 


Widne/aay, 
Tune 23d. 


The plaintiff; 
ſued as aſ- 
ſignees of A4. 
and B. and 
al/o aſſignees 
of C. for a 
joint demand 
due to all the 
bankrupts, 
and ſuch de- 


_ claration was held good on motion in arreſt of judgment after verdict. 


ing 


780 
1790. 


— 


STREAT- 
FIELD 
againſt 

HALLIDAY. 


CASES IN TRINITY TERM 
ing in the cuſtody &c. for that whereas the ſaid deſendants, 


before the ſaid J. de D. and J. C, and the faid J. C. R. 


were reſpectively become bankrupts, to wit, on, &c. at, &c. 
where indebted to the ſaid F. de D. J. C. and J. C. R. in 
zool. &c. for divers goods &c. by the ſaid F. de D. and F. C. 
and the ſaid J. C. R. before then, and before they were re- 
ſpectively become bankrupts, fold and delivered to the ſaid 
defendants Gc. and being ſo indebted they the ſaid defendants 
in conſideration thereof afterwards, and after the ſaid J. de D, 
and J. C, and the ſaid F. C. R. were reſpectively become bank- 
rupts, to wit, on Sc. at Cc. undertook and to the ſaid plain- 
tiffs, as aſſignees as aforeſaid, then and there promiſed to pay 
Sc. There were other general counts laid in the fame man- 
ner. And after a verdict for the plaintiffs a motion was made 
in arreſt of judgment, upon the ground that it appeared upon 
the face of the record that it was a joint demand on the part of 
all the bankrupts under ſeparate commiſſions, the one taken 
out againſt the tuo former jointly, and the other againſt the lat- 
ter only, For which objection was cited the caſe of Allan and 
Others v. Hartley and Another (a), where in an action brought 


by Allan and Others, as aſſignees of Marlar, a bankrupt, to- 


gether with Down ſurviving partner of Pe againſt the defen- 
dants on a bill of exchange due from the defendants to the 
houſe of Marlar, Pell, and Down, the plaintiffs were non- ſuited 
for want of proving the aſſignees of Marlur entitled to join in 
the action with Pell the ſolvent and ſurviving partner. Two 
commiſſions were proved to have been taken out, the one 
of which was held bad, being taken out againſt all three of 
the partners, and two of them only having been found to have 
committed acts of bankruptcy. As to the other, Lord Mans- 
Feld ſaid, the objection to it is, that it is a commiſſion againſt two 
of three partners : a commiſſion might be joint or ſeveral, but 
that was neither. 

Erſtine and Law ſhewed cauſe againſt the rule, admitting the 
law as laid own in Allan v. Hartley, but denying the application 
of it to the facts appearing on the record. Non conftat that there 
was more than one commiſſion under which the plaintiffs acted, 
which would certainly be good. So if there were three ſeveral 
commiſſions againſt each of the bankrupts, the action might 
equally be ſuſtained. Again, even if the court thought them- 


(a) M. 25 Geo. LO B. R. Fid. Cook”s Bankrupt Laws, 2d edit. 
ſelves 
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ſelves bound 'to conſider the plaintiffs as declaring under one 
' commitiion for the two firſt bankrupts, and a ſeparate commiſ- 
| fion for the laſt, yet as this objection is made after verdict, the 
court muſt ſuppoſe that a ſeparate debt was proved from the 
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STREAT= 
FIELD 


againſt 


two firſt bankrupts to ſupport a diſtint commiſſion againſt Harri. 


them, and another ſeparate debt againſt the Jaſt to ſupport the 
other commiſſion; in which caſe alſo the declaration would 
be good, as appears from Hancock and Others v. Heywood (a, 
where the court held that aſſignees under different commiſſions 
might join in an action to recover a joint debt due to both the 
bankrupts. | 

Park, contra. It appears upon the face of the declaration to 
have been a joint demand on the part of all the bankrupts, 
for it is for goods ſold and delivered by all of them; there- 
fore they muſt be taken to have been partners in that re- 


ſpect. If ſo the caſe of Allan v. Hartley applies expreſsly, 


for it is evident from the manner in which the declaration 


is drawn that the plaintiffs claim under two ſeparate com- 
miſſions, the one a joint commiſſion againſt two of the part- 
ners, which is clearly bad according to the docttine in that cafe, 
the other a ſeparate commiſſion againſt the third partner. They 
firſt declare as aſſignees of D. and C. and alſo as aſſignees of R; 
which was exactly the method of declaring in Hancock v. Hay- 
wood, wherein upon a motion in arreſt of judgment it appear- 
ed ſufficiently clear to the court that the plaintiffs declared in 
ſeparate rights. The defendants too are ſtated to have become 
indebted before the ſaid D, C, and the ſaid R, reſpectively be- 
came bankrupts, and the promiſe to pay to the plaintiffs is 
laid in like manner to have been made after thoſe perſons re- 
ſpeftively became bankrupts ; all theſe averments are particularly 
appropriated to caſes where the plaintiffs claim under diſtinct 
commiſſions. 25 

Lord KEN VON, Ch. J. This objection ariſes after verdict; 
and therefore if the court can intend that the plaintiffs ſtood in 
ſuch a relation to the bankrupts as will ſupport this action, they 
are bound to do ſo. Now there is nothing upon the record to 
ſhew that they do not claim under a joint commiſſion againſt all 
the bankrupts, or under a ſeparate commiſſion againſt each, in 
cither of which caſes the ation may well be maintained. As it 
mult therefore be taken that the plaintiffs at the trial proved 


(a) Ante 433. 


Vor. III. 9 P their 
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their title by legal evidence, we muſt intend that they were 
legally conſtituted aſſignees, there being nothing ſtated on the 
record to contradict ſuch an intendment. 

ASHHURST, J. of the ſame opinion. 

BuLLER, J. The caſe of Allan v. Hartley turned on com- 
paring a commiſſion of bankrupt to an action, and indeed it has 
often been ſtiled a ſtatute execution: it was therefore held ne- 
ceſſary that the aſſignees ſhould make out their title to main- 
tain the action, by ſhewing that the perſons, under whoſe com- 
miſſion they claimed, would have been entitled to recover in 
their names alone. That was a caſe of a partnerſhip of three 


perſons, and therefore a joint commiſſion againſt two of them 


was held bad for that reaſon. The ſame principle holds with 
reſpect to bonds. If three be bound jointly and ſeverally in a 
bond, the obligee cannot ſue two of them only, but he muſt 
cither ſue them all, or each of them ſeparately. And though 
that doctrine has been ſeveral times queſtioned, yet it has been 
held good law from the time of Lord Coke, Now whether the 
aſſignees in the preſent caſe claim under three ſeveral commiliions, 
or one joint commiſſion, does not appear ; and in either of theſe 
caſes their title would clearly be good. But even ſuppoſing we 
could ſay that on the face of the record there appeared to have 
been tuo commiſſions, the one a joint commiſſion againſt two of 
the bankrupts, and the other a feparate commiſſion againſt the 
other, yet in the manner that the argument was put by the 
plaintiff's counſel the verdict may equally be ſupported. For 
we are not to advert to the demand made in this action to de- 
termine the validity of the commiſſions, ſuppoſing there were two, 


but to what might have been the petitioning creditor's debts, on 


which the commiſſions iſſued, and whether they were warranted 
thereby. Now, for any thing that appears to the contrary, one 
commiſſion may have been ſued out on a joint debt of De Druſina 
and C/er4 only, which would clearly have been good, and ano— 
ther commiſſion might have been founded on a ſeparate debt, 
and act of bankruptcy, of Ridder; and then the afſignees under 
both commiſſions might join in maintaining an action againſt 
the defendant for a debt due to both the eſtates. 


GRoszE, J. of the ſame opinion. | 
Rule diſcharged. 
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LovELOcEk on the Demiſe of Norr1s, againſf Weinſiy, 
Tune, 23d. 
DAaNnNCASTER. 
A/JORGAN ſhewed cauſe againſt a rule to permit certain The court 
2h : . : will not per- 
deviſees to defend in ejectment inſtead of the tenant in mitadeviſee, 
ejectment. He reſted his oppoſition to the rule on the ground "ravages. 
that they had never been in poſſeſſion, and could not be conſider- n to be 
| ace - 
ed as landlords under the 11 Geo. 2. c. 19. J 13. fendant in 
Laws, contra, relied on the caſe of Fairclaim d. Fowler and fes uf te 
Others v. Shamtitle (a), where the Court ſaid that they would er 
3 8 andlord, un- 
permit the lord claiming by e/cheat for want of an heir to de- der 11 Ces. 


fend as againſt a perſon claiming to be heir. ; 

Lord Kenyon, Ch. J. If the perſon requiring to be made a 
defendant under the act had ſtood in the ſituation of immediate 
heir (5) to the perſon laſt ſeiſed, or had been in the relation of 
remainder-man under the ſame title as the original landlord, I 
am of opinion that he might have been permitted to defend as 
a landlord, by virtue of the directions of the ſtatute; but here 
the very queſtion in diſpute between the adverſe party and him- 
ſelf is, whether he is entitled to be landlord or not; and there- 
fore we are not authorized to extend the proviſion of the ſtatute 
to ſuch a caſe as this. As to the caſe mentioned, it appears to 
have been by conſent. | 

Per Curiam (c), 


Rule diſcharged, 
and defend in an ejectment. The father 
under whom he claimed died juſt before, 
having firlt obtained a ſimilar rule. 
| (c) Baller, J. abſent. 


(a) 3 Burr. 1290. | | 
(5) In Dee d. Hel!othwa'te and Others, 
v. Roe, on this day, the Curt, on the mo- 
tion of Mr. Holroyd, permitted an heir 
who had never been in pollellion to come in 


* 


KIN LO ch and Others, Aſſignees of SAN DU AN and 
GRAEHAu, Bankrupts, againſt C RAI, Sequeſtrator 
of Joan STEINE. 


| HIS caſe came on firſt before the Court upon a motion for 
a new trial in Hilary Term, 29 Geo. 3. (which is reported 
ante 3 vol. 119.) and the rule having then been made abſolute, 


2.6.19. /. 13. 
But they will 
permit the 
heir at law, 
or remainder *' 
man claiming 
under the 
ſame utle. 


Faſter Term, 
29 Geo. 3. 
Tue/day, 
May, 19th. 


If a factor 
accept bills 
drawn by 

his principal 
upon the 


f:irh of confignments agreed to be made by the principal to the factor, and both of them become bank- 

r1pts before a cargo contigned come into poſſeſſion of the factor, his aflignees have no property in ſuch 

cargo, and cannot recover the produce of it againſt the aſignees of the principal if they have ſold it and re- 

ceived the parcha ſe money. | | 
the 
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the record was ſent down to trial a ſecond time, when a ſpecial 


verdict was found, ſtating, in ſubſtance, the bankruptcy- of 
Sandiman and Graham ; and the ſequeſtration of Steine's effects, 
according to the laws of Scotland, on the 2gth of February 1788. 
In 1783 Sandiman and Graham became the ſole factors and 
agents in London of Fobn Steine, who reſided in Scotland, and 
were employed by him in ſelling cargoes of ſpirits ſhipped by 
him from thence. The bankrupts were alſo employed as fac- 
tors for James Steine, a brother of Jobn Steine, reſiding allo in 
Scotland, in ſelling ſpirits in like manner. By agreement be. 
tween theſe parties the bankrupts were paid a ſalary of 1200 J. 
per ann. of which James Steine paid 4-7ths, and Tobn Steine 
the remaining 3-7ths.: being at the rate of 2 J. for every 100 l. 
of the amount of the money produced by the ſale of the ſyirits, 
eſtimating the ſame at the annual amount of 60,000/7. In confidence 
and on the faith and credit of ſuch cargoes from time to time ſent 
to the bankrupts for ſale, they accepted bills of exchange drawn 
on them by John Steine, it being agreed between them that they 
ſhould from time to time be indemnified againſt ſuch acceptances 
by the ſale of the ſpirits; and if by ſhort conſignments or bad 
ſales the ſums due on the bills ſo accepted exceeded the produce 


of the ſales, John Steine remitted to the bankrupts, as it had 


been agreed, the ſums neceſſary for the payment of the ſame, and 
they charged one-quarter per cent. thereon, over and above the 
ſaid annual ſalary of 1200/. Oficntimes no bills of lad- 
ing were ſent with theſe cargoes, and, when ſent, were not 
in general indorſed to any perſon, though the cargoes were 
thereby made Celiverable e eln Steine or bis affigns, From 
1783, when Sandiman and Graham became factors for John 
Steine, to 26th March 1788, when they became bankrupts, out 
of 84 conſignments of cargoes only 10 were ſent with bills of 
lading regularly indorſed. On the 4th of February 1788, when 
advice was received by the bankrupts of the conſignment herein- 
aftermentioned from John Steine, they had upon the faith and 
credit of thoſe conſignments, according to their uſual courſe of 
dealing, accepted bills of exchange drawn by him to the amount 
of 28,985 / at which time they were only poſſeſſed of funds to 


the amount of 2342/7. belonging to John Steine. The bank- 


rupts after notice of the aftermentioned conſignment accepted 
other bills drawn by John Steine to the amount of 1410/. On 
4b February 1788, the bankrupts received a letter from FJobn 
Steine dated 3iſt January preceding, adviſing them of a con- 

| ſignment 
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ſignment of a cargo of ſpirits by the ſhip Ceres. On 11th 


February 1788 the bankrupts received another letter from Jobn 


Steine, dated the 7th of the ſame month, adviſing them that they 
ſhould have the invoice and bill of lading in a few days. By 
another letter dated gth February 1788 from Jebn Steine the 
bankrupts received the bill of lading of the cargo on board the 
Ceres, which was expreſſed to be © ſhipped by John Steine to 
be delivered to him or his aſſigns, he or they paying freight ;” 
dated gth February 1788, and not indorſed by Steine to the 
bankrupts or any other perſon. The bankrupts, by another 
letter dated 16th February 1788 (a), received the invoice of the 
Ceres's cargo, ſaid therein to be conſigned to them for ſales on 
account of Jobn Steine. Jobn Steine was in London when the 
bankrupts received the laſt letter of the gth of February, who 
ſhewed it to him, and the bill of lading incloſed therein ; and 
converſed with him teſpecting the inſurance, which was effected 
by his direction in the names of the bankrupts on the next day, 
being the 15th of February, for 4000 l., the premiums of 


which inſurance were charged to his account. The inſurances. 


on the cargoes ſo conſigned were always filled up in the ſame 
manner, the bankrupts being to receive the loſſes (if any) in diſ- 
charge of the acceptances ſo made by them. Sandiman ſub- 
ſcribed the policy as one of the under-writers, (which the ſpe- 
cial verdict finds 1s not contrary to the uſual cuſtom of mer- 
chants). John Steine continued in London till the 18th Fes. 
1788; and previous to his departure for Scotland, he ſtrongly re- 


commended it to the bankrupts to unload the Ceres, immediately 


on her arrival at London, to avoid a new duty of 6d. per gallon 
on ſpirits, which was ſoon to take place, In conſequence of 
the ballance due and owing by John and James Steine to San- 
diman and Graham as ſuch factors, and Jobn and James Steine 
being dilatory in remittances, Sandiman and Graham, on the 
20th of February 1788, were obliged to ſtop payment. If 
John and James Steine had enabled Sandiman and Graham to pay 
the ſaid acceptances made on their account, Sandiman and Gra- 
ham would at the time they ſtopped payment have been worth 
upwards of 1200/. Sandiman and Grabam committed no act of 
bankruptcy till the 24th of March 1788. On the 21ſt of Feb. 


1788 the Ceres with the ſaid conſignment arrived at. Londun ; 


and on 22d February the captain came to Sandiman and Gra- 


(a) Theſe letters were in fact written by } ſo found by the ſpecial verdict. 
Steine's clerk, by his directions, which was 
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ham, and requeſted them immediately to unload the ſhip, on 
which they told him to lay out in the ſtream, and not come to 
the wharf, as they could not then unload the ſhip, there being 
a duty of 25. per gallon to be paid, which the captain accord- 
ingly did. Sandiman and Graham having ſo ſtopped payment 
told the captain that they did not think it proper in their fituation 
to give directions to him for unloading the ſaid cargo: And they 
ſuffered the goods to remain on board the ſhip, though the captain 
was very anxious to have the cargo unloaded, that he might re- 
turn to Scotland, On 8th March 1788 the captain, wanting 
money, received fix guineas from Sandiman and Graham on ac- 
count of the freight of the ſaid cargo of ſpirits, and gave a re- 
ceipt for the ſame as follows; received Lendon 8th March 
1788, of Meſirs, Sandiman and Graham, 61. 6s, on account of 
freight. Thomas Jameſon. After ſequeſtration had been 
granted againſt John Steine in Scotland to the defendant, he 
claimed the ſaid cargo, in conſequence of which it was not 
landed or delivered to Sandiman and Graham, or their aſſignees, 
and it being afterwards fold for 40 50 J. the money was received 
by the defendant for the uſe of ſuch perſons as were entitled to 
the ſame, The bills which had been accepted by Sandiman and 
Graham on account of John Steine, to the amount of 30,coo/. 
(a) have been proved as debts under their commiſſion, althuugh 
Sandiman and Graham, at the time they became bankrupts, had 
only the ſum of 2382 J. 19s. 7d. in their hands as factors of 
Jobn Steine. The ſaid cargo of ſpirits remained in the ſhip 
in the poſſeſſion of the captain until they were fold, and Sandi- 
man and Graham never had the poſſcſſion thereof. The ſpecial 
verdict concluded by ſtating a demand by the plaintiffs, and re- 
fuſal by defendants to pay the produce of the ſaid fale, But 
whether &c. | 
The Court gave judgment for the defendant, without hearing 
any argument, ſaying that the caſe as it ſtood now on the ſpecial 
verdict could not be diſtinguiſhed from that which had come on 
before: whatever difference there was made it ſtill ſtronger 
againſt the plaintiffs; for it was now poſitively found that the 
bankrupts had refuled to accept the cargo, and never had poſſe/- 


ſion thereof. | | 
Judgment for the defendant. 


A writ of error was afterwards brought in the Houſe of Lords, 
where the judgment of B. R. was aftirmed (5), by the unani- 


(a) It was near 30,00c/, ) Dom. Proc, Friday, May, 14th, 1790. 
I | mous- 
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mous advice of all the other judges. And the Lord Ch. Baron 
Eyre, in delivering the opinion of the Judges, obſerved that the 
parties adted entirely upon the faith of the agreement between 
them, that they (the bankrupts) ſhould accept the bills drawn on 
them by the Steines, and ſhould indemnify themſelves out of 
the produce of the ſales, in caſe any conſignment ſhould be made 
them; and if none, or thoſe ſales ſhould fall ſhort, then by re- 
mittances ; and that the bankrupts ſhould receive a falary of 
1200. from the Steines. And he ſaid that the tranſaction between 
them with reſpe to the conſignments was as between principal 
and factor, and not as between vendor and vendee; that there- 
fore Sandiman and Graham could have no property in the cargo : 
and the right of ſtopping in tran/itu was out of the queſtion; 
that never occurring but as between vendor and vendee. And for 
this he relied on the caſe of Wright v. Campbell. 4 Burr. 2050. 
That the bankrupts could have no lien in this caſe as the ſpe- 
cial verdict found that the goods never got into their poſſeſſion. 
That though the bankrupts might hive given their acceptances 
on the faith that theſe conſignments would be made to them, 
yet ſtill it was an executory agreement, for the non-performance 
of which only a right of action accrued ; but that no property in 
the goods was thereby veſted in them. And that upon the 
whole they were of opinion that the proceeds of the cargo of 
the ſhip Ceres were not money had and received to the uſe of 
the plaintiffs, 


The following Rule was made by the Court in this Term. 
GENERAL RULE. 


Thurſday next after Fifteen Days of The Holy Trinity, in the 
Thiriieth Year of the Reign of King George the Third. 


T IS ORDERED, That from and after the laſt Day of 
this Term, the Cuſtos Brevium of this Court ſhall indorſe 
upon every Writ on what Day and at what Hour the ſame was 
| filed, 


By the Court. 
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A, 


BATEMENT, 
Sie PLEADING, No. 7. 16. 23. 28. 


ACTION, 
Cee As8umesiT, Dczrr. 
JoinpeR in ACTION. 
PzAacTice, No. 13. 


ACTION on the Caſe, 
See DRCEIT. Pew, 


1. A. having propoſed to ſell goods to B. 
gave him a certain time at his requeſt to 
determine whether he would buy them or 
not; B. within the time determined to buy 
them and gave notice thereof to A; yet A. 
was not liable in an action for not deliver- 
ing them ; for B. not being bound by the 
original contract, there was no conſidera- 
tion to bind 4. Cooke v. Oxley. E. 30 
Geo. 3. Page 653 


ADMINISTRATOR, 
See EjecrmenT, ExECUTOR. PROBATE. 


ADMIRALTY, 
See PROHIBITION, | 
1. Whether the Admiralty have or have not 
juriſdiction depends upon the ſubjef? mat- 
ter. Menetone v. Gibbons, E. 29 G. 3. 267 
Vol. III. 


2. Therefore they may take cognizance of an 
hypothecation bond given in the courſe of 
a voyage, though it be executed on land and 
under ſeal, Page 267 
3. The Admiralty Court has juriſdiction over 
the queſtion of freight, claimed by a 
neutral maſter againſt the captor, who 
has taken the goods as prize. Smart v. 
olf. T. 29 G. 3. 323 
4. And a monition having iſſued, after the 
goods were condemned and decreed to be 
delivered to the captors, at the ſuit of ſuch 
maſter againſt the plaintiffs as owners or 
agents of the prize goods to bring into court 
the produce remaining in their hands to 
anſwer the freight, the court of B. R. re- 
fuſed a prohibition; though no fidejuſſory 
caution had been taken before the goods 
were delivered to the captor, but the gueſ- 
tion of freight had been reſerved by the terms 
of the decree for future conſideration. 
ib. 
5, If the legal property in the goods had been 
altered by a ſale in market overt, whether 
that would have vatied the caſe. Qu? 342, 
| 348 
6. The fidejuſſory caution is only an accumu- 


lative remedy, the better to enable that 


court to purſue the property; but it 
g9R does 


INDEX TO THE PRINCIPAL MATTERS. 


does not ſuperſede the juriſdiction in rem. 


Pages 342. 346 
4. The Court of Admiralty has excluſive 


juriſdiction over queſtions of prize and 


344, 
8. The Admiralty have no juriſdiction in, 


their conſequences. 


a caſe where a veſſel is injured in the 
Thames, within the body of a county. Veltha- 
ſen v. Ormſley Tr. 29 G. 3. 
9. And in ſuch caſe the Court will grant a 
prohibition of courſe without impoſing 


any terms on the party applying. ib. 


AFFIDAVITS, 

Loe ATTACHMENT, No. 3. PENAL ACTION, 
No. 1, 2. VENnvue, No. 5. 

1. Affidavits for an attachment in a civil 
ſuit are proceedings on the civil fide of the 
court until the attachment iſſues, and muſt 

be entitled with the names of the parties: 
dut as ſoon as the attachment iſſues, the 
proceedings are on the crown, fide, and 
from that time the king is to be named as 
the proſecutor. Mied v. Webb. E. 29 G. 
3. (explaining the caſe of R. v. The 
Sheriff of Middleſex, 133. 253 

2. The Court will in no caſe iſſue an attach- 
ment againſt a party at the ſuit of an- 
other, where the affidavits on which the 
motion is founded are ſworn before the 
agents of the proſecutor. R. v. //allace. 
T. 29 C. 3. 403 

3. If a rule to ſhew cauſe why there ſhould 
not be judgment as in caſe of a nonſuit be 
diſcharged on an affidavit, which contains 
an anſwer falſe in itſelf, the court will not 


afterwards open the matter on an affidavit | 


which diſproves the contents of the for- 
mer one; though, if they ſce reaſon to 
doubt the truth of the firſt affidavit at the 
time, they will ſuſpend their judgment till 
the matter be examined into. Davies v. 
Cottle. M. 30 G. 3. 405 
4. Affidavit to hold to bail, “that the de- 
* ſendant is indebted to the plaintiff in 
* 20/. according to the bill delivered by the 
<« plaintiff to the deſendant” is inſufficient ; 


it muſt be poſitive. Williams v. Jackfon. 


H. 30 G. 3. 575 


5. Where a ſubmiſſion to an award is made a 


rule of court under the ſtatute, there being 
no action, the affidavits on which to apply 


315 


for an attachment for diſobeying the award 
need not be entitled in any cauſe, but the 
affidavits in anſwer muſt. Bevan v. 
Bevan, E. 30 G. 3. Page 601 


AGENT. 


1. Where an agent is employed to buy 
goods, an acknowledgment under his hand 
writing of his having received them is 
evidence of a delivery to the buyer. Biggs 
v. Lawrence, M. 30 G. 3. 454 


2. A ſpecial agent under a limited authority 


cannot bind his principal by any act be- 
yond the {cope of ſuch authority. Fenn v. 
Harriſon. Tr. 30 G. 3. 757 


AGREEMENT, 
See CoveENANT. 


1. A broker when he bought goods for his 
principal agreed for ; per cent. to indem- 
nify him. from any loſs on the reſale: It 
was held that this undertaking was diſ- 
charged when the principal had a fair op- 
portunity of ſelling to advantage, but 

neglected it, tho' he was afterwards 
obliged to ſell at a'loſs. Curry v. Edenſor. 

H. 30 Ges. 3. 524 

2. If A. agree to give B. a certain ſum for 
goods, in advancement of C. any ſecret 
agreement between B. and C. that the 
latter {hall pay a further ſum, is void, as a 
fraud on A. altho* the bill of ſale is made 
to A: and B. cannot recover ſuch further 

_ ſum againſt C. TFatkjon v. Duchaire. H. 

30 Geo. 3. 551 

3. A. gave B. a bond to ſecure an annuity, 
and before any payment became due, A. 
lept B. a ſum of money; on which it was 

agreed that B. ſhould retain the payments 
of the annuity as they became due till that 
ſum was diſcharged: then B. became a 
. bankrupt, and the agreement to retain was 
held a good plea to an action on the bond 
by B's aſſignees for the payments accruing 
after the bankruptcy ; being equivalent to 
a plea of ſolvit ad diem. Sturdy v. Arnaud. 


E. 30 Geo. 3. 599 


ALIMONY, 
See IndeEmxiITY, No. 1. 


AMBASSADOR, 


See ARREST, No. 1. 
DV 


INDEX TO THE PRINCIPAL MATTERS. 


AMENDMENT. 


1. Where the defendant in replevin made 
cognizance for rent in arrear, and the jury 
found a verdict for him, and damages tothe 
amount of the rent claimed in his cogni- 
zance, witbout finding either the amount of 
The. rent in arrear, or the value of the cat- 
-#le difirained, and judgment was entered 
for the damages aſſeſſed, the court permit- 
ted the defendant to amend his judgment, 
and to enter a judgment pro retorno habende, 
Aſter a writ of error brought. Rees v. Mor- 
gan, T. 29 Ges. 3. Page 349 
2. If a f. fa. be ſued out into one county, 
| (when it ſhould. have been a tet. f. fa.) 

. without any original F. fa., and the plaintiff 

. afterwards ſue out an original fi. fa., the 
Court will permit the party to amend the 
former on paying the coſts. Cowperth- 
waite v. Owen, E. 30 Geo. 3. 657 
3- Defendant pleaded the general iſfue 
and the ſtatute of Limitations ; a verdict 
was found' for the plaintiff on the firſt iſſue, 
and no notice taken of the laſt ; after error 


brought and joinder in error (which was 


aſſigned on this point, ) the Court allowed it 
to be amended by the judge's notes, on 


payment of coſts, Petrie v. Hannay, E. 


30 Geo. 3. 659 
4. The peſlea may be amended by the judge's 
notes at any time, even after final judgment 
and a writ of error brought. Doe d. Church 
v. Perkins, Tr. 30 Geo. 3. 749 


AMERICA, 
' $:e Covenant, No. 5, 6. InsvrAnce. 


1. The acts of confiſcation paſſed in the ſeveral 
States of North America after the declara- 
tion of independence and before the trea- 
ty of peace, by which this country ac- 
knowledged their independence, are con- 
ſidered as a nullity in the courts of law in 
this country. Dudley v. Folliott, E. 30G. 3. 
584 

2. S. P. in Ogden v. * in error. Tr. 
30 Geo, 3. 726 


ANNUITY. 


1. If the conſideration of an annuity be in 


notes, they muſt be ſpecifically ſet forth in 


the memorial. Rumball v. Murray, E. 29G. 3. 
Page 298 

2. Bank notes are money within the annuity 
act 17 Ges. 3. c. 26. and may be deſeribed 
as ſuch in the memorial. Mrigbt v. Reed, 


H. 30 G. 3. 554 


1. The pariſhioners, as well as the overſeers 
who are appointed, may appeal to the ſeſſions 
under the 43 El. c. 2., againſt the appoint- 
ment of overſeers. R. v. Forreſt, H. 
29 G. 3. 38 
2. The ſeſſions are not bound to receive and 
adjourn the hearing of an appeal againſt an 
order of removal at the next ſeſſions, if 
they think the appellants had ſufficient time 
to be prepared to try it, and to give notice 
to the reſpondents. R. v. Juſlices of Vork- 

| Hire North Riding, E. 29 G. 3. 150 
3. The juſtices are to judge of the reaſonable- 
neſs of the time. ib. 


4. By the 17 Geo. 3. c. 106. an appeal is 


given on certain conditions from a convic- 
tion by a juſtice of the peace to any quar- 
ter ſeſſions to be holden within ſix months 
from ſuch conviction: if the appellant lodge 
his appeal and the court diſmiſs it without 
entering into the merits, becauſe the previ- 
ous conditions have not been regularly 
complied with, and confirm the conviction, 
ſuch judgment is concluſive, and the party 
cannot lodge a ſecond appeal from the ſame 
conviction, though within the ſix months. 
R. v. Ye Juſtices of the Ni Riding of 
Yorkſhire, Tr. 30 Geo. 3. 776 


APPRENTICE. 
Ses SETTLEMENT BY APPRENTICESHIP. 


1. A perſon, occupying lands within a pariſh, 
is compellable to receive a pariſh 2ppren- 
tice, though he do not reſide within ſuch 
pariſh. R. v. Clapp, H. 29 Geo. 3. 107 

2. So, altho' it is enaQted by 20 Geo. 3. c. 36. 
relative to the binding of poor apprentices 
within particular incorporated diſtricts, that 
no perſon ſhall be bound to receive any 
ſuch apprentice, unleſs he be an inhabitant 
and occupier in the pariſh where ſuch child 


lives, it is not neceſſary that the maſter 
hn 
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ſhould actually reſide in the pariſh: if he 
be an occupier there it is ſufficient ; for in- 
havitant and occupier are for this purpoſe 
ſynonimous terms. R. v. Tunſtead and 
Happing Hundreds, H. 30 Geo. 3. P. 323 
3. A pariſh-indenture of apprenticeſhip aſ- 
ſented to by two juſtices ſeparately is void, 
R. v. Homſcall, Ridware, Tr. 29 G. 3. 380 


APPRO VER, 
Sce Maxon, 


ARBITRATOR, 
See Arripavirs, No. 5. Bon, No. 1. 
CosTs, No. 2, 3. REFERENCE. 


ARREST, 
See FALSE IMPRISONMENT, FEES. 


1. The ſecretary of a foreign miniſter is pri- 
vileged from arreſt, though his name be not 
regiſtered at the office of the Secretary of 
State. Hopkins v. De Robeck, H. 29 Geo. 3. 

79 

2. A perſon within the walls of a priſon, tho' 
voluntarily, cannot be arreſted by a creditor 
in the ordinary manner; but a detainer muſt 
be lodged againfthim. Wiikinſon v. Jagues, 

Tr. 29 Geo. 3. 392 
3.-An arreſt within the king's palace by 
an officer of the palace court of a 
perſon, not of the houſehold, againſt 
whom a writ has iſſued out of that court, 
is good, though no leave to make the arreſt 
has been obtained from the Board of Green 
Cloth; and no indictment will lie againſt 
the officer making it. R. v. Stobbs, Tr. 


30 Geo. 3. 735 


| ASSUMPSTLIT, 
See AGREEMENT. JOINDER IN ACTION, 


1. A promiſe, made by a friend of the bank- 


rupt, when he was on his laſt examination, 
that in conſideration that the aſſignees and 
commiſioners would forbear to examine him 


touching certain ſums which he was charg- | 


ed with having received, and not accounted 
for, he would pay ſuch ſums as the bank- 
rupt had received and not accounted for, 


is void as being againſt the policy of the | 


I 


- bankrupt laws. Nerot v. Wallace, in error. 
H. 29 Geo. 3. Page 17 
2. Quzre if the creditors had conſented to the 
agreement made by the aſſignees, whether 
that would have varied the caſe ? 23. 

| 25. 27 

3. An action for money bad and received 
will not lie to recover the premium of a re- 
aſſurance (void by the 19 Geo. 2. c. 37.) 
after. capture, Andree v. Fletcher, E. 
29 Geo. 3. d i 266 
4. If two perſons jointly engage in a ſtock 
jobbing tranſaction, and incur loſſes, and 
employ a broker to pay the differences, and 
one of them repay the broker with the privi- 

ty and conſent of the other the whole ſum, 
he may recover a moiety from that other 
in an action for money paid to his uſe, not- 
withſtanding the 7 Geo. 2. c. 8. which 
avoids and declares illegal all ſtock- jobbing 
tranſadtions. Petrie v. Hannay, M. 30 
Geo. 3. 418 
5. But in ſuch a caſe of an illegal tranſaction 
if one partner pay money ſor another, with- 
out an expreſs authority, he cannot recover it 
back, | | ib. 
6. Where perſons, engaged in ſtock- jobbing, 
are alſo concerned in making real transfers 
of ſtock, and the ballance is paid upon 
the whole by one for both of them, a moi- 
ety of the money paid on the real tranſac- 
tions may be recovered, even under cir- 
cumſtances in which the other part could 
not. | 1 
7. If a debtor make his creditor and another 
perſon executors, and the creditor neither 
proves the will nor acts as executor, he 
may maintain an action againſt the other 
for his demand on the teſtator, Rawlinſon 
v. Shaw, H. 30 Geo. 3. 657 
8. 4. having propoſed to ſell goods to B., 
gave him a certain time at his requeſt to 
determine whether he would buy them or 
not; B. within the time determined to buy 
them, and gave notice thereof to 4; yet A, 
was not liable in an action for not deliver- 
ing them; for B. not being bound by the 
original contract, there was no conſidera- 
tion to bind it. Cooke v. Oxley, E. 30 
Geo. 3. | 653 
9. The holder of a bill of exchange deſired 
A. to get it diſcounted, but poſitively re- 
fuſed 


INDEX TO THE PRINCIPAL MATTERS. 


Fuſed to indorſe it, and A. delivered it to 
B. for the ſame purpoſe, informing him to 
whom it belonged, and B., finding that he 
could not diſpoſe of it without indorſing it, 
was prevailed upon to do ſo by A.'s telling 
him that he would indemnify him ; but the 
indorſee took it upon the credit of the 
names on the bill without any knowledge 


of the real owner; although ſach original 


holder afterwards promiſed to pay the bill, 
ſuch promiſe could not ſupport an action 
by the indorſee, it being nudum paum ; for 
as A, was a ſpecial agent under a limited 
authority, he could not bind his principal 
by any act beyond the ſcope of ſuch limited 
authority. Fenn v. Harriſon, Tr, 30 Geo. 3. 

Page 757 


ATTACHMENT, 


See ArFiDaviTs, No. 5. LIMITATIONS, 
Statute of, No. 2. 


1. Motions and affidavits for an attachment 
in a Civil ſuit are proceedings on the civil 
ſide of the court until the attachment 
iſſues, and muſt be entitled with the names 
of the parties : but as ſoon as the attach- 
ment iſſues, the proceedings are on the 
crown ſide, and from that time the king is 
to be named as the proſecutor. Mood v. 
Webb, E. 29 Geo. 3. (explaining the caſe 
of R. v. The Sheriff of Middleſex 133) 253 

2. Where a ſheriff has been guilty of a con- 
tempt in the courſe of a civil ſuit, and the 

defendant afterwards dies, an attachment 
may ſtill iſſue againſt the ſheriff for the pri- 
or contempt. R. v. The Sheriff of Middle- 
ſex, H. 29 Geo. 3. 133 

2 An affidavit to ſupport a rule for an at- 
tachment for a contempt muſt ſtate that 
the defendant was ſerved perſonally with a 
copy of the rule, and that the original was 
ſhewn to him at the ſame time, X. v. 
Smithies, T. 29 Geo. 3. 351 

* But where a mandamus has been granted 
for the election of a mayor under the 
11 Geo. 1. c. 4. / 2, and a rule made that 
public notice ſhould be affixed in the mar- 
ket- place, which has been done according- 

ly, the court will grant an attachment for 
diſobeying the mandamus againſt a member 


of the corporation who was ſerved with a 
Vo. III. 


copy of the rule, notwithſtanding neither 
the original mandamus or rule was ſhewn 
to him at the time; for the public notice 
directed by the act is primd facie ſufficient, 
R. v. J. Edyvean, T. 29 Geo. 3. P. 352 
5. Though the application for the attach- 
ment would be well anſwered, if the party 
could ſhew that he had no notice of the 
mandamus. ib. 
6. The court will in no caſe iſſue an attach- 
ment againſt a party at the ſuit of another, 
where the affidavits on which the motion 


is founded are ſworn before the agents of 
the proſecutor. R. v, Wallace, T. 29 G. 3. 
| 403 
7. Where a rule had been granted for a quo 
warrants information againſt A. as mayor 
of B., on the relation of ſome of the cor- 
porators, and another rule in that cauſe for 
inſpecting ell the corporation books, papers, 
&, directed to the town-clerk, an inſpec- 
tion of ſuch only as related to the electian and 
office of mayor was held a ſufficient com- 
pliance with the latter rule, ſo as to protect 
the town-clerk from an attachment as for a 
contempt of the court; it appearing that 
he had ated bond fide, R. v. G. Babb, 
H. 30 Geo. 3. 579 
8. The ten days after a demand of coſts un- 
der a recognizance taken by virtue of the 
5 N. & A. c. 11. / 2, 3. muſt elapſe be- 
fore an attachment can be granted againſt 
the party refuſing to pay them. R. v. 
Ireland. M. 30 Geo. 3. 512 


ATT ORNIEsS. 


1. The court under circumſtances will en- 
tertain a ſummary juriſdiction over an at- 
torney of the court in obliging him to de- 
liver up deeds &c. on ſatisfaction of his lien, 
though they came into his hands as ſteward 
of a court, and receiver of rents. Hughes 
v. Mayre, E. 29 Geo. 3. 275 

2. But if it appear that a third perſon is 
intereſted in the deeds, the Court will take 
a ſecurity from the perſon to whom they 
are delivered to produce them on demand 
for the inſpection af ſuch third perſon. ib. 

3. An attorney when plaintiff may lay the 
venue in Middleſexz but when defendant he 
has no privilege Ko change the venue to Mid- 

dleſex. 


INDEX TO THE PRINCIPAL MATTERS. 


dleſex. Yeardley v. Roe, H. 30 Geo. 3. 
Page 573 


AUCTION. 


1. A bidder at an auction, under the uſual con- 
ditions that the higheſt bidder ſhall be the 
purchaſer, may retract his bidding any time 
before the hammer is down. Payne v. Cave, 
E. 29 Geo. 3. 148 


AWARD, 
See AFFIDAVITS, No. 5. BonD, 


B. 


e 
See AFFIDAVIT, No. 4. 


1. The court will not ſtay proceedings againſt 
the bail pending a -writ of error on the 
judgment againſt the principal, if the prin- 
cipal has confeſſed that the writ of error is 
brought purely for delay. Pool v. Char - 
nock, H. 29 Geo. 3. 

2. But they will, if there be no ſuch con- 
feſſion. | 78 

3. Where a ca. ſa. is returnable againſt the 
principal on a particular day, before which 
a writ of error is allowed and ſerved ; that 
operates as a ſuperſedeas to any proceeding 
againſt the bail, though the ca. ſa. has lain 
four days in the office before the allowance 
of the writ of error. Perry v. Campbell, 
Tr. 29 Geo. 3. 3090 

4+ The clerk of the bails is directed in future 
to mark the bail pieces numerically as 
they are received. R-g. Gen. E. 30 Gee. 3. 

660 
BAIL-BOND. 

1. The Court refuſed to order a bail-bond, 
given on an arreſt in a penal action, to be 
cancelled ; on an affidavit of the defendant 
that he was not the perſon who had incur- 
red the penalty; and they left him to his 
plea in abatement. Salter v. Shergold, 
H. 30 Geo. 3- | 572 


SALILIFF, 
See FEES. ; 


BANK-NOTES. 
1. Bank- notes are money within the annuity 
act. 17 Geo. 3. c. 26. and may be ſtated 
as ſuch in the memorial, right v. Reed, 


1 


H. 30 Geo. 3. 554 
4 


2. A tender of Bank-nates is good unleſs ſpe- 
cially objected to on that account at the 


time. Bid. Page 455 
BANKRUPT. 
Ses Assuursir, No. 1, 2. Cons1GnoR. 


Joinper IN AcTion, No. 1, 2. SHIP, 
1. Where a bankrupt is in the poſſeſſion of 
the goods of another bond fide with the own- 
er's conſent at the time of the bankruptcy, 
for a ſpecific purpoſe, beyond which he has not 
the right of diſpoſition or alteration, that is 
not ſuch a poſſeſſion as entitles the aſſignees 
to recover the value of them under the 
21 Fac. 1.c.19. / 11. Collins v. Forbes, T. 
29 Geo. 3. oF. 316 
If a demand be payable at all events, though 
at a future day, it may be proved under a 
commiſſion of bankrupt againſt the debtor, 
or ſet off againſt an action brought by his 
aſſignees: but if it reſt in contingency 
whether it will become payable or nat, it 
cannot be ſo proved or ſet off, unleſs it be 
ſecured by a penalty which is forfeited at 
law. Hancock v. Entwiſtle, MA. 30 Gee. 3. 
435 
3. Therefore where an agreement was made 
between the bankrupt and the defendant 
that a loſs upon cotton which the latter had 
ſuſtained by means of the former, who was 
a broker, ſhould be fixed at a ſum certain 
and that in ſatisfaction of that ſum the 
bankrupt ſhould for four years recommend 
certain parcels of cotton to the defendant, 
which he ſhould purchaſe by notes at three 
months date, the clear produce on the ſale 
of which the bankrupt undertook ſhould 
amount to the ſum ſo agreed upon before 
for the former loſs, in default -of which 
he was to make good the deficiency, if 
living; it was held that ſuch ſum could 
not be ſet off by the defendant to a de- 
mand made by the aſſignees of the bank- 
rupt. ib. 
An action does not abate by the plaintiff's 
becoming a bankrupt. Waugh v. Auſtin, 
M. 30 Gee. 3. 437 
And where the plaintiff became a bank- 
rupt between the interlocutory and final 
judgment, and ſued out execution in his 


own name, the Court refuſed to ſet aſide - 


th, 
6. When 


the proceedings, | 
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6. When a creditor has a demand on his 
debtor, which is capable of being aſcer- 
tained without the intervention of a jury, 
and which does not ſound merely in da- 
mages, and the debtor becomes a bank- 
rupt, it may be proved as adebt under the 
commiſſion. Utterſon v. Vernon. H. 
30 Geo. 3+ Page 539 

7. Therefore if 4. lend B. ſo much ftork, to 
be replaced as ſtock without naming any 

particular day, and B. become a bankrupt, 
A. may come in under the commiſſion for 
the price of the ſtock on the day of the 


bankruptcy. ib. 
8. The 7 Geo, I. c. 31. is a declaratory la. 
ib. 546 


9. A. gave B. a hond to ſecure an annuity, 
and before any payment became due A. 
lent B. a ſum of money; on which it was 
agreed that B, ſhould retain the payments 
of the annuity as they became due till that 
ſum was diſcharged: Then B. became a 
bankrupt, and the agreement to retain 
was held a good plea, to an action on the 
bond by B's aſſignees, for the payments 
accruing after the bankruptcy: Such 
agreement and retainer being equivalent 
to a plea of folvit ad diem. Sturdy v. 
Arnaud. E. 30 Geo. 3. 599 

10. A woman may before marriage, with the 
conſent of her intended huſband, convey 
all her ſtock in trade and furniture to 
truſtees, to enable her to carry on her 
buſineſs ſeparately ; and if the huſband do 
not meddle with them, and there being 
no fraud, ſuch effects (though fluctuating) 
are not liable to his debts. Jarman v. 
Woolloton. E. 30 Geo. 3. 618 

11. But whether the trade be carried on 
ſolely by the wife, or jointly with the huſ- 
band, is a queſtion of fact for the jury ; and 
if they determine the latter, the aſſignees 
of the huſband are entitled to the ſtock in 

- trade under the 21 Fac. 1. c. 19. ib. 

12. But even in ſuch caſe they are not en- 
titled to the furniture, tho* removed to the 
huſband's houſe. ib. 

13. It is no objection to ſuch a ſettlement 
that there is no inventory of the goods in- 
tended to be ſo ſettled. ib. 

14+ The queſtion in all ſuch caſes is, whe- 
ther the poſſeſſion is conſiſtent with the 


deed. Haſelingten v. Gill. Tr. 24 Geo. 3. 
Page 620 n. 

15. And where cows on a dairy were ſo ſet- 
tled, the wife was alſo held entitled to the 
encreaſe and produce ariſing therefrom. ib. 


BARON and FEME, 


See IndeEMNITY. 


1. A woman may before marriage with the 
conſent of her intended huſband, convey 
all her ſtock in trade and furniture to truſ- 
tees, to enable her to carry on her buſineſs 
ſeparately ; and if the huſband do not in- 
termeddle with them, and there be no 
fraud, ſuch effects, though fluctuating, are 
not liable to his debts, Jarman v. Mool- 
loten. E. 30 Ges. 3. 618 

2. But whether the trade be carried on ſolely 
by the wife, or jointly by the huſband, is 
a queſtion of fact for the jury, and if they 
determine the latter, the ſtock in trade 
may be ſeized by the affignees of the 
huſband, if he become bankrupt, under 
21 Fac. 1. c. 19. ib. 

3. But even in ſuch a caſe the furniture is 
not liable, though removed to the huſ- 


band's houſe. Op 


4. It is no objection by creditors to ſuch a 
ſettlement that there is no inventory of 
the goods intended to be thus ſettled, ib. 

5. The queſtion in all ſuch caſes is whether 
the poſſeſſion is conſiſtent with the deed, 
 Haſelington v. Gill. Tr. 24 Ces. 3. ib. 

620. n. 

6. And where cows on a dairy were fo ſettled, 

. the wife was alſo held entitled to the in- 


creaſe and produce ariſing therefrom. ib. 


7. An action of treſpaſs for an injury done to 
the property of the wife, dum ſola, ſhould 
be brought by the huſband and wife: But 
if ſuch action be brought by the wife alone, 
the defendant muſt plead the coverture in 
abatement and not in bar. Milner v. Milnes. 


E. 30 Geo. 3. 627 


B ARR ATR, 
See INSURANCE, No. 1, 2. 


BASTARDY, Order of, 
See SESSIONS, No, 4. 
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INDEX TO THE PRINCIPAL MATERS. 


BILLS of EXCHANGE, and Premiſſory 


Notes, 
See Assuurstr, No. g. 


1. Where a promiſſory note, after it was 
due and had been noted for non-pay- 
ment, was indorſed to the plaintiff, 
who ſued the maker upon it, the 
latter was entitled to go into evidence to 
ſhew that the note was paid as between 
him and the original payee, from whom 
the plaintiff received it. Brown v. Davies, 
H. 29 Geo. 3. Page 80 
The ſame rule holds in all caſes where 
the note is indorſed to one after it is due. 
ib. and Taylor v. Matthew. E. 27 Ges. 3. 

83 n. a. 

2. Where a bill of exchange was drawn by 
the defendant and others on the defendant 
alone payable to à fictitious perſon, 
(which was known to all the parties con- 
cerned in drawing the bill,) and the de- 
fendant received the value of it from the 
ſecond indorſer; it was held that a bond 


fide holder for a- valuable conſideration | 


| might recover the amount of it in an action 
againſt the acceptor for money paid, or 
money had and received. Tatloct v. Harris. 
E. 29 Geo. 3. 174 
3- It was conſidered as an agreement by all 
parties to appropriate ſo much property to 
the account of the holder. 
4+ A bill ſo drawn is in its legal operation 
payable to bearer, and may be declared on 
as ſuch; ſemb. Vere v. Lewis. E. 29 


Geo. 3. 182 
5. And fo held in Minet v. Gitſon. M. 30 
Geo. 3. 481 


6. The acceptance of the drawee is prima 
facie evidence of his having effects of the 
drawer in his hands. 183 
7. If adefendant, ſued on a bill of exchange, 
| ſuffer judgment by default, he admits that 
he is liable to the amount of the bill; and 
therefore tho” the bill muſt be produced on 

- _ executing the writ of inquiry, it need not 
be proved. Green v. Hearne. E. 29 Ges. 3. 

| 301 

8. The only reaſon for producing the bill is 
to ſee whether or not any part of it has 
been paid. ib. 


BILL OF SALE, 
See SHIP, | 


182 | 


is CusToM. 


BOND, 


Ses ADMIRALTY, No. 1, 2. IxDEMNIT V, 
No. 1. Issut, No. 1, 2. PLEapinG. 


t. Where in an arbitration bond the time 
was limited for the arbitrator to make his 
award, and the declaration ſtated that 
ſuch time was afterwards enlarged by mu- 
tual conſent, it was held that no action 
could be maintained on the bond to re- 
cover the penalty for not performing the 
award made after the time firſt limited. 
Brown v. Goodman. E. 29 Geo. 3. Page 

592 n. b. 

2. See Covenant, No. 7, 8. 


BO ORS. 


1. Two penalties may be incurred on the 
ſame day on the 12 Ges. 2. c. 36. for ſelling 
books, the originals of which have been 
written and publiſhed here, and afterwards 


reprinted in another country, and import- 
ed into this, if the atts of ſale be diſtinct. 
Brooke v. Milliken, M. 30 G. 3. 5og 


BRIBERY ACT, 


1. Conſtruction of, as to the proceeding 
without wilful delay. See Practice, No. 


3» 4» 5* 


BURGAGE Textnmext, 
See QUo WARRANTO, No. 12. 


BUTTER, 


BYE-LAW. 


1. When the mode of electing the officers of 
a corporation is not regulated by charter 
or preſcription, the corporation may make 
bye-laws to regulate the eleCtion. Newling 


v. Francis. E. 29 Geo 3. 189 


4A 


CAMBRIDGE, 
See CORPORATION, No, 1, 2. 


CERTIFICATE, 


See CosTs, No. 1, 3,4 SETTLEMENT, 
CERTIFICATE, SHIP. 


INDEX TO. THE PRINCIPAL MATTERS. 


CERTIORARL 


1. The Court will grant a certiorari to re- 
move an indictment for a miſdemeanor 
from the Great Seſſions in Wales into this 
court. R. v. Griffith. E. 30 Geo. 3. P. 658. 


CHAPEL, 
See ManDamus, No. 3, 4, 5 


CHARTER, 
See JURISDICTION, USAGE, 


CHILDREN, 
See Iss uk. 


CHURCHWARDENS, 
See OvERSEERS, 


I, The ſpiritual court may compel church- 
wardens to deliver in their accounts, but 
cannot decide on the propriety of the 
charges: and if they take any ſtep after 
the accounts are delivered in, it is an ex- 
ceſs of juriſdiction, for which a prohibi- 
tion will be granted even after ſentence. 
Leman v. Goulty. H. 29 Ges. 3. 3 


CONSIDERATION. 
See Ass Uurstr. 


CON SIGN OR. 
I. If a factor, in conſideration of goods be- 


ing conſigned to him, accept bills drawn 


by the conſignor, and pay part of the 
freight, and become inſolvent before the 
bills are due, and befote the goods get 
into his aua! poſſeſſion, the conſignor 
may ſtop them in tranſitu. Kinloch v. 
Craig. H. 29 Geo. 3. 1193 783 
Where goods were conſigned to A, and 
on his becoming a bankrupt, his aſſignee 
went to the inn, where they were ar- 
rived, and put his mark on them, but did 
not take them away, becauſe they had 
been attached there by a creditor of the 
bankrupt; the conſignor could not after- 
wards ſtop them becauſe they were not 
then in tranſitu. Ellis v. Hunt, The 
Same v. Dawes, M. 30 Geo. 3. 464 
3. It is not neceſſary in order to deveſt the 
conſignor's right to ſtop in tranſitu that 
Vo. III. | 


| 


the goods ſhould have been taken by the 
hands of the conſignee himſelf. Page 464 

CONTINGENT REMAIN DER, 
See DE ISE. 


CONTRACT, 
See AGREEMENT. 


CONVICTION, 
See APPEAL, No. 4. 


COPYHOLD, 
Ses EsTOPPEL, No. 1. 


1. A lord of a manor cannot ſeize a copyhold 
eſtate as forfeited pro deſedlu tenentis without 
a cuſtom. Rae d. Tarrant v. Hellier. E. 
20 Geo. 3. 162 
2. Therefore, where on the death of a copy- 
holder of inheritance the lord, after three 
proclamations for the heir to come in, 
- ſeized the eſtate into his hands, and after- 
wards granted it in fee to another, the 


and conſequently irregular, there being no 
cuſtom to warrant it; and being irregular 
as an abſolute ſeizure, it could not after- 
wards be ſet up by the lord as a ſeizure 
quouſque. ib. 
3. If one of ſeveral co-heirs of a copyholder 
be a feme covert at the time of the anceſ- 
tor's death, and the lord ſeize the whole 
eſtate (in default of the heirs not coming 
in to be admitted after three proclama- 
tions) without firſt appointing an attorney 
or guardian for the feme covert, accord- 
ing to the requiſites of 9 Ges. 1. c. 29. a 
ſeizure of the whole eſtate is irregular, 
though it be not known to the lord that 
one of the heirs is a feme covert, ib. 
4+ A torfeiture by. a copyholder's levying a 
fine may be waved by the lord. ib. 
5. A forfeiture of a copyhold ettate can only 
be taken advantage of by him who is lord 
at the time of the forfeiture, except in 
thoſe caſes where the act of forfeiture de- 
ſtroys the eſtate. ib. 
6. A fine levied by a copyholder, who con- 
tinues in poſſeſſion, is void as againſt the 


lord. ib. 
9 T 7. Whether 


4 Pa, 77. 


court conſidered it as an abſolute ſeizure, 


INDEX TO THE PRINCIPAL MATTERS. 


7. Whether the lord's right of entry for a 
forfeiture is not barred after 20 years by 
the ſtatute of limitations. Yu? Page 162 

8. The proclamations need not enumerate 
the particular eſtate of which the tenant 
died ſeiſed. ib. 

9. Nor is it neceſſary they ſhould be proved 
by vivd voce teſtimony; the entry in the 
Court rolls is ſufficient. - th. 

10. In order to effectuate the intention of the 
parties, the court will conſtrue the word 
er“ to mean © and” as well in a ſur- 
render of copyhold premiſes as in a will. 
Wright v. Kemp. M. 30 Gee. 3. 470 

11. Therefore where the ſurrender was to 

the ſurrenderor himſelf for his life, and 
after his deceaſe to his widow durante vi- 

duitate, and upon her deceaſe or marriage, 
to V. Wallis for life, remainder to the 
iflue of his body; with a proviſo that in 
caſe . V. ſhould die in the life-time 
of the ſurrenderor OR without iſſue &c. 
remainder to the ſurrenderor's right heirs ; 
the iſſue of V. NM. were held entitled 
to the premiſes after the death of the ſur- 
renderor and his widow, altho* V. I. 
died in the liſe-time of the ſurrenderor. ib. 


CORPORATION, 
See ATTACHMENT, No. 4, 5. InsPECTION, 
No. 3. JURISDICTION, No. 1, 2, 3, 4 
Qvo WARRANTO INFORMATION. 


1. The proclamation of James the Second, 
in the 4th year of his reign, for reſtoring 
corporations to their ancient charters &c, 
operates (when accepted) as a grant of 
revival to ſuch of the old corporations as 

had ſurrendered their corporate franchiſes 
to Charles the Second, (but which ſurren- 
ders were not inrolled,) who had granted 
new charters; and overturns ſuch new 
charters. Newling v. Francis. E. 29 | 
Geo. 3. 189 


2. The corporation of Cambridge, did ac- 


cept and act under that proclamation. ib. 
3. When the mode of electing officers is not | 
regulated by charter or preſcription, the | 
corporation may make bye-laws to regu- 
late the election. 1b. 
4. When an integral part of a corporation is 
gone, and the corporation has no power 
to reſtore it, or to do any corporate act, 


75 5 


the corporation is ſo far diſſolved that the 
Crown may grant a new charter. R. v. 


J. Paſmore. E. 29 Geo. 3. Page 199 | 


COSTS, 


See INDEMNITY. 


1. If the plaintiff in treſpaſs vi et armis for 
beating his dog recover leſs than 4os., 
the judge may certify under the 43 
Elia. c. 6. to prevent his recovering 
more coſts than damages. Dand v. Sexton. 
H. 29 Geo. 3. 37 

2. Where a cauſe has been referred by a rule 
at niſi prius, and the coſts directed to abide 
the event, that muſt be taken to mean the 
legal event. Swinglehurſt v. Altbam. HI. 
29 Geo. 3+ A 138 

3- Therefore where treſpaſs was brought for 
pulling down the plaintiff's gates and aſ- 
ſaulting him, and the defendants juſtified 
to all the counts (except one) under dif- 
ferent rights of way, and pleaded not 

. guilty to the whole, and under the above 
rule the arbitrator awarded a right of way 
to the defendants different from any of 
thoſe pleaded, and gave 5 5. damages to the 

* plaintiff for the aſſault, as having been 
committed when the defendants were at- 
tempting to exerciſe the right of way 
negatived by the arbitrator, the plaintiff 
can recover no more coſts than damages; 
for the arbitrator's award is not tanta- 
mount to a judge's certificate under the 
22 & 23 Car. 2. c. . ib. 

4+ In treſpaſs for an aſſault and battery where 

the defendant juſtifies the aſſault only, and 
the plaintiff obtains damages under 40s. and 
the judge does not certify, the plaintiff is 
entitled to no more {coſts than damages. 

Page v. Creed. T. 29 Gra. 3. 391 

Where a caſe is reſerved, and from the 

inſufficient ſtate of it is neceſſary to be ſent 

down to a ſecond trial, and nothing is ſaid 
reſpectiug the cofts ; the party ſucceeding 
en ſuch ſecond trial is not entitled to the 
coſts of the firſt.  Hankey v. Smith. AA. 

30 G. 3. 507 

If the plaintiff enter a noli proſequi, the 

defendant is entitled, to coſts under - 

8 Eliz. c. 2. fe 22 Cowper v. Tiffin. M. 

30 G. 3. 5171 


| a 7. The 
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7. The ten days after a demand of coſts un- 


der a recognizance taken by virtue of the 
5 W.& M.c.11. % 2, 3. muſt elapſe be- 
fore an attachment can be granted againſt 
the party refuſing to pay them. K. v. 
Ireland. M. 30 G. 3. Page 512 
8. If there be two diſtinct cauſes of action in 
two counts, and as to one the defendant 
ſuffers judgment by default, and as to the 
other takes iſſue and obtains a verdict ; 


he is entitled to judgment for his coſts on | 


the latter count, notwithſtanding the 
' plaintiff is entitled to judgment and coſts 
on the firſt count, Day v. Hanks. E. 
30 Geo. 3. b 654 
9. If the defendant pay money into court, 
and the plaintiff proceed to trial, when a 
juror is withdrawn, the plaintiff is not en- 
titled to the coſts up to the time of pay- 
ing money into court. Stodhart v. John- 


fon. E. 30 Geo. 3. | 657 
10. Wherever a juror is withdrawn, each 
party muſt pay his own colts, tb, 

- COVENANT, 


See AGREEMENT, ESTOPPEL, No. 3, 4. 

EviDENCE, No, 2, InDemnITY, 
INSURANCE. LanD-Tax. PLEADING. 
No. 14. WiIrNxss, No. 5. 


1. If mortgagor and mortgagee make a leaſe, in 
which the covenants for the rent and repairs 
are only with the mortgagor and his afligns, 
the aſſignee of the mortgagee cannot main- 
tain an action for the breach of theſe co- 
venants, becauſe they are collateral to his 
grantor's intereſt in the land, and there- 
fore do not run with it. Mebb v. Ruſſell, 


T. 29 Ces. 3. 393 
2. But the mortgagor himſelf may. Stckes 
v. Ruſſell, T. 30 Geo. 3 678 


3. If tenant for a term of years leaſe for a 
leſs term, and aſſign his reverſion, and the 

- aſſignee take a conveyance of the fee, by 
which his former reverſionary intereſt is 
merged, the covenants incident to that re- 
verſionary intereſt ate thereby extin- 
guiſhed. 393 
4. By 32 H. 8. c. 34. grantees of revetrſions 
have the ſame remedy againſt leſlees their 
executors &c. as their grantors had. #6, 
5. A covenant in a conveyance of lands in 
America, during the time of the rebellion 


— 


in that country, that the grantor had a dd 
title, and that the grantee might peaceably 
enjoy &c, without the let, interruption 
&c. of the grantor and his heirs, or of any 
other perſon tubomſaever, is not broken by 
the States of America ſeizing the lands as 
forfeited for an act done previous to the 
conveyance; notwithſtanding the ſubſe- 
quent acknowledgement of their inde- 
pendence by this country. Dudley v. 
Folliott. E. 30 Ges. 3. Page 584 
6. Such a covenant does not extend to the 


acts of wrong doers, but only to per- 


ſons claiming by a legal title: for «let, 
interruption” &c, means © lawful let and 
interruption,” ib. 
7. Plaintiff covenanted to build two houſes 
for 500 l. by a certain day, and averred in 
an aQtion of covenant for the money that 
the houſes were built in the time; evidence 
that the time had been enlarged by parol 
agreement, and the houſes finiſhed within 
the enlarged time, did not ſupport the de- 
claration. Littler v. Holland. E. 30 Ges. 3. 


390, 592 


COURT, 
See ADMIRALTY. PaLATINnE Court, 
PROHIBITION. 


COVERTUR E, 
See PLEADING, No. 23. 


CREDITOR, 


Sce BankRupT. OFFICERS. 
PRACTICE, No. 26. 


CURATE, 
See ManDamus, No. 3, 4, 5+ 


CUSTOM, 


1. A cuſtom that every pound of butter ſold in 
a particular market-town ſhall weigh 18 
ounces is bad. Noble v. Durrell. E. 
29 Geo. 3. 271. 

2. Whether a cuſtom, that butter ſhall be 
ſold in lumps of a certain weight, may not 
be ſupported. gu ? ib. 


D. 
DAMAGES 
Aſſeſſed feverally. Sce Joinder in AQion, 
No. 1. 


INDEX TO THE PRINCIPAL MATTERS. 


| 


D AY» See Tint, 


DEBT. 
See PLEADING, No. 29. 


DECEILT. 


1. A falſe aſfirmation, made by the deſen- 
dant with intent to defraud the plaintiff, 
whereby the plaintiff receives damage, is 

the ground-of an action upon the caſe in 
the nature of deceit. Paſſey v. Freeman. 
H. 29 Geo. 3. Page 51 

2. In ſuch an action it is not neceſſary that 
the · defendant ſhould be benefited by the 
deceit, or that he ſhould collude with the 
perſon who 1s. "7200 


DEED. 
dee ATTORNIES, No. 1, 2. ESTOPPEL, 
| No. 3, 4. Evivence, No. 6. 


1. A deed may be pleaded as loft by time and 
accident without profert. Read v. Brook- 
man. E. 29 Geo. 3. 151 

2. Where the conſideration expreſſed in the 
deed of conveyance, under which the pau- 
per claimed a ſettlement, was 28 J. parol 
evidence was admitted to prove that 3o/. 


was the real conſideration. R. v. Scam- 
monden. MH. 30 Ges. 3. 474 
DET AINE R. 
See PRACTICE, No. 26. 
DEVASTAVIT:. 


Sie Exxcurox, No. 2. 


DEVISE. 


1. A deviſe.to truſtees till A. ſhall attain the 


age of 24, and when he ſhall attain that 


age to him in fee, gives him a veſted- 


intereſt, which will deſcend to his heirs 
though he die before 24. Doe v. Lea, H. 
29 Geo. 3. 
2. Under a deviſe to“ A. for life, remainder 
to his firſt and other ſons in tail male, re- 
mainder to the uſe of all and every the 
daughters &c, as tenants in common, and 
in default of ſuch iſſue, to the uſe of the right 
heirs of the deviſor,” an only daughter 
took only an eſtate for life on the death 


of A. without a ſon. Hay v. The Earl of 
Coventry. H. 29 Gee. 3. 83 
1 


41. 


3. By a deviſe to S. Naſh, ſon of T. and M. 


Naſs for life, remainder to truſtees &c. 
remainder to the firſt and other ſons of S. 
Naſh, and the heirs male of his and their 
bodies reſpectively, and for default of ſuch 
iflve, to the uſe of all and every the daugh- 
ter and daughters of the ſaid T. Naß, on 
the body of the ſaid M. his wife begotten 
and to be begotten, and for default of ſuch 
i ue, to the uſe of the right heirs of the 
ſaid T. Naſh for ever; a daughter of T. 
Naſa only took an eſtate for life, Denn. 
d. Briddon v. Page. Page 87 


4. An eſtate reſting on a contingency is de- 
viſeable. Tones v. Roe, in error. H. 29 
Geo. 3. 88 


. If lands be deviſed to A. and his heirs 
and aſſigns for ever, and if he die leaving no 
iſſue behind him, then over, the limitation 
over is good by way of executory deviſe. 
Porter v. Bradley. E. 29 Geo. 3. 143 

6. There ſeems no difference in the conſtruc- 
tion of the words © dying without iſſue,” 
or words to that effect, when applied to 
real or perſenal property. Porter v. Brad- 
ley. E. 29 Gee. 3. 146 

7. Adeviſe of all the reſt, reſidue, and re- 
mainder, of the deviſor's lands, heredita- 
ments, goods, chattels, and perſonal eftate, 
* his legacies and funeral expences being 

„ thereout paid,” conveys the fee of all the 

deviſor's real eftate. Doe d. Palmer v. 

Richards. T. 29 Ge. 3. 356 

Whether the word © hereditaments” is 

ſufficient to carry a fee, Cu? 360 

If an eſtate be deviſed to B. the wife of 

A. for life, remainder to truſtees &c. re- 

mainder to the children of A, and B. and 

their heirs for ever, to be divided among 
them equally, and if but one child to ſuch 
only child, and his or her heirs for ever; 
and for default of ſuch iſſue, remainder over; 
and at the death of the deviſor 4, and B. 
have no child; the eſtate limited to their 
children is a contingent remainder in fee, 
which on the birth of a child will veſt 
in that child, ſubject to open, and let in 
thoſe who may be born afterwards; and 
the remainders over will be defeated by 

that eſtate becoming veſted. In ſuch a 

caſe the words © for default of fuch iſſue,” 

mean * for default of ſuch children,” Doe 

v. Perryn. M. 30. Ge. 3. 484 

10. Deviſe 


INDEX TO THE PRINCIPAL MATTERS. 


20. A deviſe to M. L. the teſtator's daughter 
for life, remainder to the children of her 
body begotten and their heirs, and in de- 
fault thererf to W. L. the teſtator's ſon in 
fee, M. L. died without children after 
N. L. held V. L. took a veſted remainder, 
which was deviſeable in the life-time of 
N. L. Tues v. Legge, in Chancery 1743. 

Page 488, n. 

11. A. deviſed to B. for life, remainder to . 
for 99 years if he ſhould fo long live, re- 
mainder to the heirs of the body of C.; the 
remainder to the heirs of the body of C. 
was held a contingent remainder, and not 
an executory deviſe, and was defeated by 
C.'s ſurviving B.; there being no preceding 
eſtate of freehold to ſupport it. Doe d. 
Muſſel v. Morgan, Tr. 30 Gee. 3. 763 


DISSENTING MEETING-HOUSE, 
Se ManDamus, No. 1. 


E. 
ECCLESIASTICAL COURT. 


&. PON a libel in the Conſiſtorial Court 
for diſturbance in the plaintiff's right 

to a pew, the Court adjudged the right to be 

in the plaintiff, and admoniſhed the defend- 
ant not to ſit in thepew; the Court of Arches 
reverſed that ſentence, but admoniſhed the 
defendant not to uſe the pew again; theſe 
ſentences were held not to be concluſtue evi- 

| dence of the plaintiff's right in an action for 
a diſturbance between the ſame parties. 


Croſs v. Salter, E. 30 Ges. 3. 639 


EJECT MEN, 
Ser PRACTICE, No. 20. 46. 


1. In the caſe of a tenancy from year to year 
as long as both parties pleaſe, if the tenant 
die inteſtate, his adminiſtrator has the ſame 
intereſt.in the land which his inteſtate had; 
and the leſſee of ſuch an adminiſtrator 
may declare in an ejectment on a term for 
ſeven years; for the time is not concluſive. , 


Doe d. Shore v. Porter, H. 29 Geo. 3. 13 


EMANCIPATION, 
See SETTLEMENT, © 


Vol. UL 


1. The ſettlement of a child five years old, 
leaving the father's family and living with 
different relations till ten, follows that of 
the father, if he has not gained any ſettle- 
in his own right, X. v. Offhurch, H. 
29 Geo. 3. Page 114 

2. A ſon ſixteen years old was bound appren- 
tice in A. for four years, which he ſerved, 
and never afterwards returned to his fa- 
ther's family, the indenture was void for 
want of a ſtamp, and the father in the 
mean time gained a ſetilement at B.; held 
that the ſon was not ſettled in A. by the 
apprenticeſhip, and that he was not eman- 
cipated, but followed his father's ſettlement” 
at B. R. v. Edgeworth, T. 29 Ge. 3. 

353 

3. A child is not emancipated ſo as to loſe 
the benefit of any ſettlement which his fa- 
ther may gain, till twenty-one, or marriage, 
or till he has gained a ſettlement in his 
own right, or till he has contracted a re- 
lation inconſiſtent with the idea of his be- 
ing part of his father's family, R. v. Vit- 
ton cum Twambrookes, T. 29 Geo. 3. 355 


ERROR, Vrit of 
See PRACTICE, No. 6, 7, 8. 25+ 
MENT, No. I. 3. 4. 


AMEND= 


ESSOIGN DAY. 


1. The Efſoign-day is conſidered for many 
purpoſes the firſt day of the term. Belk v. 
Breadbent, E. 29 Geo. 3. 185 

2. And if a writ be pleaded as ſued out on a 
day between the Eſſoign-day and the firſt day 
of the term, and there be a ſpecial de- 
murrer for that cauſe, the objection will 
not prevail, though the Court do not in 
faQ ſit till the quarts die poft. ib. 


ESTOPPEL. 
1. If the heir apparent of a copyholder infeeſur- 


render in the life-time of his anceſtor, and 
ſurvive him, the heir of ſuch ſurrenderor 
is not eſtopped by that ſurrender of his 
anceſtor from claiming againſt the ſurren- 
deree. Goodtitle v. Morſe, T. 29 Ges. 3. 
| 365 
2. Whether, in the caſe of a freehold eſtate, 
if the heir had made a feoffment under ſuch 
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INDEX TO THE PRINCIPAL MATTERS. 


circumſtances, his heir would not be eſtop- 
ped Qu. ? Page 365 
3. 4, — that he had a right to a pa- 
tent machine, covenanted with B. that he 
ſhould uſe it in a particular manner, in con- 
ſideration of which B. covenanted that he 
' would not uſe any other; in an action by 
A. on the covenant, B. is not eſtopped by 
his covenant from pleading in bar to the 
ation, that the invention was not new, or 
that the patentee was not the inventor ; but 
he may thus ſhew that the patent was void, 
and conſequently that there was no con- 
ſideration to him, Hayne v. Malily, M. 
3 Geo. 3. 438 
4. But in an action by the aſſignee of the 
patent:e againſt the patentee himſelf, he is 
eſtopped from ſhewing that it was not a 
new invention againſt his own deed. Ola. 

m v. Langmead, Sitt. after Tr. 1789. 
cx. Lord Kenyon, ib. 439. & 441 


E VID EN CE, 
Sce WITNESS. 


1. Where a promiſſory note has been indorſ- 


To to the plaintiff after it became due, and 


e ſues the maker, the latter is entitled to 
go into evidence to ſhew that the note was 
paid as between him and the original payee 
from whom the plaintiff received it. Brown 
v. Davies, H. 29 Geo. 3. 81 
. The breach of a covenant being aſſigned 
thus, <« that the defendant had not uſed a 
farm in an huſbandlike manner, but on 
the contrary had committed waſte,” it was 
held that the plaintiff could not give evi- 
dence of the defendant's uſing the farm in 
an unhuſbandlike manner, it not amounting 
to waſte, Harris v. Muntle, Tr. 29 Geo. 3. 

* 
Where an agent is employed to buy goods, 
an acknowledgement under his hand- wri- 
ting of bis having received them is evidence 
of a delivery to the Ws Biggs v. Law- 
rence, M. 30 Geo. 3 454 
4+ Where the 1 expreſſed in a 
deed of conveyance, under which the pau- 
per claimed a ſettlement, was 28/., parol 
evidence w:s admitted to prove that gol. 
was the real conſideration. RX. v. Scam- 
monden, M. 30 Geo. 3. 474 


2 


The ſame in caſe of a bond. 
7. The pariſh of A. conſiſted of ſeveral ham- 


10. If the offence charged be the letting and 


| 


A corrupt agreement for the forbearance 


of money till one or the other of tus days, at 
the option of the borrower, muſt be plead- 
ed according to the fact in the alternative; 
and if it be ſlated as an abſolute forbear- 
ance till one of thoſe days, the evidence will 
not ſupport the plea. Tate v. Wellings, 
H. 30 Geo. 3. Page 531 
Plaintiff covenanted to build two houſes for 
5ool. by a certain day and averred in an 
aclion of covenant for the money that the 
houſes were built in the time; evidence 
that the time had been enlarged by parel 
agreement, and the houſes finiſhed within 
the enlarged time, cannot be received, 
Litiler v. Holland, E. 30 Gee. 3. 590 
592, n. 


lets, having ſeparate churchwardens and 
overſeers; and a certificate having been 
granted by ſome of them deſcribing them- 
ſelves as officers of the pariſh at large, evi- 
dence was admitted to ſhew that they were 
the officers of the hamlet in which the pau- 
per was ſettled, XR. v. Samborn, E. 
30 Geo. 3. 609 


Such evidence does not contradia, it only 


explains, the certificate. ib. 


In an action for penalties on 27 Geo. 3. 


c. 26, [whereby the duties on poſt-horſes 
leviable under the 25 Geo. 3. c. 51. were 
transferred from the government to the 
farmers of the tax, ] brought by the farmer 
of the tax, it is not neceſſary for the plain- 
tiff to give in evidence his appointment by 
the Lords of the Treaſury or the Com- 
miſſioners of the ſtamp duties authorized 
by them; proof that the defendant has ac- 


counted with him, as farmer, for the duties 


is ſufficient. Radford 2, T. v. Mc Intoſb, 
E. 30 Geo. 3. 632 


not accounting for divers, to wit, eight 
horſes, proof that the defendant let and did 
not account for five will ſupport the declara- 
tion, ib. 


11. In an lien for non-reſidence evidence 


that the defendant did ſeveral acts, as par- 
ſon, ſuch as receiving tithes &c. is ſufficient 
without proving his admiſſion, inſtitution, 
and induction. Bevan &. T. v. Williams, 
Z. 16 Geo. 3. ib. 635, n. 

12. Sq, 


INDEX TO THE PRINCIPAL MATTERS, 


22. So, in an action on the poſt-horſe at 
againſt an inn-keeper for penalties incur- 
red, it is not neceſſary to ſnhe the licence 
ittelf of the deſendant, but as againſt him 
other evidence is ſufficient, as that he had 
written over his door * Licenſed to let 
poſt horſes.” Radford . T. v. Briggs, 
E. 30 G. 3. Page 637 
13. Upon a libel in the conſiſtorial court for 
diſturbance in the plaintiff's right to a 
pew, the court adjudged the right to be in 
the plaintiff, and admoniſhed-the defendant 
not to fit in the pew; the Court of Arches 
reverſe the ſentence, but alſo admoniſhed 
the defendant not to uſe the pew again; 
theſe ſentences were held not concluſtue evi- 
dence of the plaintiff's right in an action 
for a diſturbance between the ſame par- 
ties. Crofs v. Salter, E. 30 Geo. 3. 639 
14. An averment in a declaration on 11 G. 2. 


c. 19 / 3. to recover double the value of | 


goods, re moved in order to pre vent diſtreſs, 
that 57/. was due for rent” before the 


goods were removed, need not be preciſely | 


proved as laid. Gwinnet v. Phillips, E 


30 Geo. 3. 643 
15. Nor is the notice of diſtreſt, which alleged 
a different ſum to be due, material, ib. 


16. Whether the declarations of a pauper as 
to his ſettlement be admiſhble evidence to 
prove his ſettlement after his death Qu.? 
R. v. Inhabitants of Erifwell, Tr. 30 Geo. 3. 
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17. If two juſtices take the examination of a 
pauper relative to his ſettlement, but do 
not remove him, and the pauper after- 
wards die or become inſane, whether two 
other juſtices may remove his family on 
that evidence only &? ib. 

18. Quære, if there be any other inſtance, in 
which hearſay evidence is admiſiible, but 
theſe two, namely, the caſes of pedigrees 
and preſcriptions? ib. 

19. A witneſs may refreſh his memory by 
any book or paper, if he can afterwards 
ſwear to the fact from his own recollecti- 
on: but if he cannot ſwear to the fact from 
recollection any further than as finding it 
entered in a book or paper, the original book 
or paper muſt be produced. Roe d, Church 
v. Perkins, Tr. 30 Geo. 3. 749 


EXCISE, 


Ste LicENcxR. 


EXECUTION, 


See PRACTICE, No. 22, 23, 243 25. 27. 31. 


SHERIFF. 


EXECUTOR, 


See JoixpER IN ACTION, No. 3, 4. LAxp- 


LORD AND Texant, No. 1. ProBarTE. 


1. If a debtor make his creditor and another 


perſon executd&s, and the creditor neither 
proves the will, nor acts as executor, he 
may maintain an aQion againſt the other 
for his demand on the teſtator. Rawlinſon 


v. Shaw, H. 30 Gee. 3. Page 557 


If an executor plead (to an action on bond) 


payment, and omit to plead p.enz adminiſtra- 
vit, and a verdi& be given againſt him 
on ſuch plea, it operates as an admiſſion of 
aſſets in an action founded on that judg- 
ment, ſuggeſting a deuaſtavit. Erving v. 
Peters, Tr. 30 Ges. 3. 685 


But if he plead plenè adminiſtravit, he is 


only liable to the amount of the aſſets in 
his hands. Harriſon v. Beecles, cor. Lord 
Mantfield, at Guildhall 1769. 658 


EXECUTOR e So tort. 


An executor d. , t, cannot diſcharge him- 


ſelf from an action brought bya creditor by 
delivering over the effects to the rightful 
executor after the aclion is brought, Curtis 


v. Vernon, E. 30 Geo. 3. 587 


. Nor can he retain for his own debt of an 


higher nature by conſent of the rightful ex- 
ecutor, given a/ter the bringing of the ac- 
tion by the creditor, 15. 


EXECUT ORTY DEVISE, 


See DEvISE. 


I. An executory deviſe is tranſmiſſible ; aſ- 


Le... 56: 


ſignable; deſcendible ; and deviſable. Jones 4E 


v. Roe in error. H. 29 Gro, 3. 9475 
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F. 


FACTOR, | 


See ConsiGnor. LIEN. 


1 


FALSE IMPRISONMENT. | 


1. A defendant in an action for falſe impriſen- 
ment, pleadipg a juſtification under meſne 
proceſs ſued out by him in a cauſe in which 
he wasplaintiff, may ſtate that the writ iſſued 
upon an affidavit to hold to bail, without 
ſetting forth the cauſe of action; for if a 
party be arreſted maliciouſly and without 

any cauſe of action, his remedy is by an 
action for maliciouſly holding him to bail. 
Belk v. Broadbent, E. 29 Geo, 3. Page 183 


FALSE PRETENCES. 


1. To conſtitute an offence within 30 G. 2. 
c. 24. money or goods muſt be obtained 
by the defendant by a falſe pretence with in- 
tent to defraud: and it is no objection that 
the pretence conſiſts in a repreſentation as 
of ſome tranſaction to take place at a future 
time. J. Young v. The King, in error. 
H. 29 Geo. 3. 98 
2. Where the pretence is conveyed by words 
ſpoken by one defendant in the preſence of 
others, who are aCting in concert toge- 
ther, they may be all indicted jointly. ib. 
FE ES. 

Juſtices in ſeſſions have no authority to 
fix the bailiffsꝰ fees for arreſts in civil ſuits; 
nor will the court of B. R. allow more 
than the uſual fee of one guinea, though a 
larger ſum has been in fact paid under the 
ſanction of a table of fees ſettled by the 


ſeſſions, and acted upon in practice for many 
years. Boldero v. Meſſe, M. 30 Geo. 3. 417 


FEME COVERT, 
See CopynoLD, No. 3. PLEADinG, No. 23. 


FIERI FACIAS, | 
See SHERIFF, PRACTICE, No. 22, 23, 24. 27. 


„ 
See PRACTICE, No. 32. 47. 


C f 


F- 1 N. . 


1. A fine levied by a copyholder, who con- 
tinues in poſſeſſion, is void as againſt the 
lord. Roe v. Hellier, E. 29 Geo. 3. 
ä 5 Page 162 


1 


t. Fiſh are tithable by cuſtom, and the pro- 
prietors of ſuch tithes are liable to be rated 
to the relief of the poor. R. v. T. Carlyon, 
T. 29 Geo. 3. 385 


FLEET PRISON, 
See PRACTICE, No. 26. 


FORFEITURE, 
See CoPYHOLD. 


FRAUD, 


1. If A. agree to give B. a certain ſum for 
goods, in advancement of C., any ſecret 
agreement between B. and C., that the lat- 
ter ſhall pay a further ſum, is void, as a 
fraud upon A. : and B. cannot recover ſuch 


further ſum againſt C. Jackſon v. Duchaire, 
H. 30 Geo. 3. | 551 


FREIGHT, 
Sce ADMIRALTY, No. 3, 4, 5, 6. 
ANCE, No. 4. 


Insvr- 


| 8. 
GUERNS E x, 
See SMUGGLING, 


H. 


HALF. PAT, 
See Or rickxs. 


HERE DIT AMENTzꝭù, 
See DzvisE, No. 7, 8. 


HIGHWAY, 
Ser PLEADING, 10. 18. 


HYPOTHECATION, 
See ADMIRALTY, No. 1, 2. 
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I. & J. 


JEOFAILS, 
Je Venue, No. 4. 


INCLOSURE, 
See Manor. 


INDEMNITY. 


1. Declaration on bond: plea that it was 
conditioned for performance of covenants, 
which were to indemnify the obligee from 
alimony and debts incurred by his wife 
after their ſeparation, and that defendant 
had performed the covenants : replication, 
that a judgment was recovered againſt the 
obligee bya creditor of his wife, and he paid 
debt and coffs, of which defendant had no- 
tice, On demurrer, the defendant was 
held liable for the cs as well as the debt; 
for the covenant to indemnify is general; 
and it was not neceſſary for the plaintiff to 
give notice that an action was commenced : 
but if it had been neceſſary, the plaintiff 
mult have recovered on theſe pleadings ; 


for the defendant has admitted notice. 


Duffield v. Scott, Tr. 29 Geo. 3. Page 374 
A broker, when he bought goods for his 
principal, agreed for 7} per cent. to indemni- 
fy him from any loſs on the reſale : it was 
held that this undertaking was diſcharged, 
when the principal had a fair opportunity 
- of ſelling to advantage, but negleQed it, 
- tho” he was afterwards obliged to ſell at a 
loſs. Curry v. Edenſor, H. 30 Geo. 3. 
524 
INDICTMENT, 
See ArnrEsT, No. 4. CERTIORARI, FALSE 
PrETENCES. LIBEL. 


1. Where ſeveral act in concert together, and 
one of them in the preſence of the others 

- uſes a falſe pretence (by words) to obtain 
money or goods, they may all be indicted 

' faintly. J. Young v. The King, in error. 
H. 29 G. 3. 98 


2. It is no objettion in arreſt of judgment that 

the indictment contains ſeveral charges of 

the ſame nature in the different counts, ib. 
Vol. III. 


. 


3. But in the caſe of felony, if it appear be- 
fore the priſoner has pleaded, or the jury 
are charged, that he is to be tried for /e- 
parate offences the judge in his diſcretion 
may quaſh the indictment, Page 106 

4+ Or if the judge do not diſcover it till after 

the jury are charged, he may put the proſe- 
cutor to make his election on which charge 
he will proceed. ib. 

. When a defendant in an indictment is 

brought up for judgment, his acts ſubſe- 

quent to the trial may be conſidered, ei- 
ther by way of aggravating or mitigating 
the puniſhment, even though they be ſe- 
parate and diſtin offences, for which he 
may be aiterwards puniſhed, But in ſuch 
caſes the Court will take care not to inflit 

a greater puniſhment than the principal 

charge itſelf will warrant, R. v. I itbert, 

M. 30 Geo. 3. | 428 

And R. v. Walter, M. 30 Ges. 3. 432, n. 

An indictment againſt the pariſh of B. 

for not repairing a road leading from A. to 

B. is excluſive of B., and therefore bad ; 
and it 1s not aided by a ſubſequent allega- 
tion that à certain part of the ſame highway 

ſituate in B. is in decay &, R. v. 

Gamlingay, H. 30 Ges. 3. 513 


INFORMATION, 
Se Quo WARRANTO. 


1. The Court will not grant an information 
againſt a magiſtrate for having improperly 
convicted a perſon, unleſs the party com- 
plaining make an exculpatory affidavit de- 
nying the charge. X. v. Nebler, T. 
29 Geo. 3. 388 


INQUIRY, Vi h. 


See BilLs of EXCHANGE, No. 7, 8. 


INSPECTION, 
See ATTACHMENT, No. 7. 


1. Leave to inſpect the Court Rolls, &c. of 
a manor is granted of courſe on the ap- 
plication of a tenant of the manor, who 
has been refuſed that permiſſion by the ' 
lord. R. v. Shelley, H. 29G. 3. 141 

2. But in a queſtion between the lord and a 

ranger, ne ſuch permiſſion is granted. 


9X Talbat 


INDEX TO THE PRINCIPAL MATTERS. 


Talbot v. Villeboys. MH. 23 Ges. 3. B. R. 
cited in Page 142 
3. Though in an action by a corporation for 
toll againſt a ſtranger, the court will give 
the defendant leave to inſpect papers &c. 
relating to the queſiion. Corporation of 
Barn/lalie v. Lathey. E. 29 Geo. 3. 303 
4. Where a rule had been granted ſor an 
information in the nature of a quo war- 
rant againſt A. to ſhew by what authority 
he claimed to be mayor of G, on the re- 
lation of ſome of the corporators ; and an- 
other rule in that cauſe for inſpecting all the 
corporation books, &c. directed to the town- 
clerk; an inſpection of ſuch only as related to 
the election and office of mayor was held to 
be a ſufficient compliance with the rule, ſo 
as to protect the town-clerk from an at- 
tachment as for a contempt it appearing 
that he had ated bona fide. R. v. Babb. 


H. 30 Geo. 3. 579 


INSURANCE, 


See ASSUMPSIT, No. 3. 


1. If a ſhip be inſured by the terms of the 
policy in any lawful trade, and the barratry 
of the maſter be mentioned as one of the 
riſks to be born by the under-writers, they 
are liable for a loſs which happens by the 
barratry of the maſter by ſmuggling. Have- 
lack v. Hancill. E. 29 Gee. 3. 277 
2. The ſtipulation, reſpecting the employment 
of the ſhip in a lawful trade, mult be ap- 
plied to the trade in which the owners am- 


ploy her. ib. 


3. Goods were infured from the lading of 


them on board the ſhip ** loſt or not loſt, | 


and warranted well on a particular day : 
the ſhip was loſt en that day before the 
policy. was under-written: and it was 
holden that the under-writer was liable, 


for the warranty was complied with by | 


the ſhip's being ſafe any time of that day, 
Blact hurſt v. Ceckell, T. 29 Gee. 3. 360 
. The aſſured upon a valued policy on 
freight is entitled to recover the whole 
amount, though part of the goods on- 
ly were on board at the time the ſhip 
was loſt, the reſt being ready to be ſhipped. 
Montgomery v. FEgginton. T. 29 Ges. 3. 

362 


| 


5. If goods be inſured from 4. to B. in a 
neutral ſhip, it is ſufficient to charge the 
under-writers, that the ſhip was neutral 
when ſhe ſailed. Tyſon v. Gurney, M. 
30 Gee. 3. Page 477 

6. The fiat. 16 Geo. 3. c. 5. which ſubjected 
to forfeiture all American ſhips, and all other 
ſhips with their cargoes, trading to any port of 

. the colomes, does not extend to the property 
of Americans on board any other ſhip, nat 
trading to one of thoſe ports ſo that an in- 
ſurance of the property of Americans in 

a Dutch ſhip, from Amſlerdam to St. Eufla- 
tia, is not prohibited by that act. ib. 

7. If a ſhip or cargo inſured be taken and 
condemned as prize, it is not neceſſary for 
the inſured to make any claim or appeal 
before they call on the under writers. 16, 


INTENDMENT, 
See SESSIONS, No. 4. 


INTEREST, 
See UsuRY. x 


IN TRANSITU, 
See ConsiGNOR, 


JOINDER IN ACTION. 


1. The aſſignees of A. a bankrupt, and alſo 
of B. a bankrupt, under ſeparate commiſ- 
ſions, cannot recover in the ſame action a 
joint debt due from the defendant to both 
the bankrupts, and alſo ſeparate debts due to 
each ; and if in ſuch an action the jury have 
aſſeſſed the damages ſeverally on the ſepa- 
rate counts, the court will arreſt the judg- 
ment on thoſe counts, which demand the 
debts Cue to each bankrupt ſeparately, 
Hancoct v. Haywoed. IA. 30 Geo. 3. 433 
But where the plaintiffs ſued as aſſignees 
of A. and B. and alſo aſſignees of C. for a 
joint demand as due to all the bankrupts, 
the declaration was held good on a mo- 
tion in arreſt of judgment. Streatfie/d v. 
Halliday. Tr. 30 Geo. 3. 779 
3. A count for money had and received by 
defendant to the uſe of the executor, as ſuch, 
may be joined to a count for money had 
and received to the uſe of the teſtator. Petrie 
v. Hannay. E. 30 Gee. 3. 659 
4. But a count for a debt due to the executor 
in his own right cannot. ib. 


INDEX TO THE PRINCIPAL MATTERS. 


JOINT, 


See INDICTMENT, No. 1. 


ISSUE-MONEY. 


1. If the court ſee reaſon to ſuſpect that a 
qui tam action is commenced merely for 
the iſſue money, they will on motion per- 
mit it to be paid into court to abide the 
event of the ſuit. Parker qui tam v. Mac- 
ferlan, H. 29 Geo. 3. Page 137 


ISSUE. 


1. The word © iſſue” includes deſcendants 
in the moſt remote degrees. Hayden v. 
Wilſhere. T. 29 Geo. 3. 373 

2. A bond given by a father on the marriage of 
his daughter, was conditioned for payment 
of intereſt of a certain ſum to the huſband, 
or his executors during the obligor's life, 
and alſo for payment of the principal to 
the huſband or his executors, within a 
limited time after the obligor's death, if 
any of the iſſue of the body of bis daughter 
ſhould be living at that time; there were 
children of the marriage, who all died be- 
fore the obligor, leaving grand-children; the 
grand-children were deemed to be i//ue of 


the body &c. within the meaning of the 


condition ; and conſequently the huſband's 
executors were entitled to recover on the 
bond. 10. 


JUDGMENT, 
Ser REPLEVIN, 


JURISDICTION, 


Sree ADMIRALTY. ATTORNIES, No. 1, 2. 
Licences. PROHIBITION. 


1. A charter granting juriſdiction to borough 
magiſtrates over a diſtrict not within the 
borough does not exclude the county juſ- 
tices without expreſs words. Blankley v. 
Winſlanley. E. 29 Geo. 3. 279 

2. And though ſuch charter contain words of 
reference to former charters in which ex- 
cluſive juriſdiction is given to the borough 
juſtices within the borough, and add that 
they ſhall have juriſdiction within the new 
| I 


| . 


diſtrict in tam amplis made & formd &c. 
yet if there be in the latter charter a ſaving 
clauſe of the rights of the crown and of all 
other perſons, the borough juſtices have 
only a concurrent juriſdiction with the 
county magiſtrates. Page 279 
3. Where the words of a charter are doubt- 
ful, they may be explained by uſage. ib. 
4+ The juriſdiction of county juſtices can 
only be taken away by expreſs <vords. ib. 
5. The juriſdiction of the ſuperior courts at 
Weſtminſter, cannot be ouſted but by ex- 
preſs words or neceſlary implication, 
Cates Q. T. v. Knight. The Same v. Mel- 
 biſh. M. 30 Geo. 3. 442 
6. The 25 Gee. 3. c. 51. having created pe- 
nalties of 50 J. and of 101. and having 
enacted that the former ſhould be ſued for 
in any of the courts at Veſiminſſer, and 
provided that it ſhould and might be law- 
ful for juſtices of the peace &c. to hear 
and determine the latter, with a power 
to them to mitigate the penalties &c. it 
was held that ſuch proviſo ouſted the juriſ- 
diction of the ſuperior courts, as to the 
101. penalties, ih. 
7. When a defendant, living within the ju- 
riſdiction of the court of requeſts at H- 
min/ter, is ſued in one of the ſuperior courts 
for a debt under 40 s, he may plead the 23 
Gee. 2. c. 27. in bar. Taylor v. Blair. M. 
30 Geo. 3. 452 
8. But if he omit to do ſo, the court will 
not, after verdict, either enter à ſuggeſtion 
on the record, that the defendant lived 
within that juriſdiction, or ſtay the pro- 
ceedings. ib. 
9. The meaning of the 74th ſection of 28 
Ges. 3. c. 38. (relative to the exportation 
of wool) which enacts that any informa- 


tion upon it ſhall be tried by a jury to be 


ſummoned out of another county than that 
where the fact was committed, is that the 
trial ſhall be had in another county, Dyer v. 
Hainfworth. E. 30 Ges. 3. 611 
10. And under the 31 ſection, the court out 
of which the record iſſues is to give judg- 
ment, and not the court of N Prius 
where it is tried. ib. 


INDEX TO THE PRINCIPAL MATTERS. 


JUSTICES OF THE PEACE, 
See Fees, JuRisDICTION. LICENCES. 
SESSIONS. 


1. Where magiſtrates are toexecute a judicial 
af, they muſt meet and execute it to- 
gether. R. v. Forreſt. H. 29 Geo. 3.P.38 

2. Therefore an appotatment of overſeers by 
two juſtices ſeparately is bad. th, 

3. So is an indenture of a pariſh apprentice, 


R. v. Hanpftal Ridgeware. Tr. 29 Geo. 3. 


380 
4+ 80 is an order of removal; or an order 
of filiation. ib. 


5. But where the juſtices act minifterielly, as 
in allowing a poor- rate, they may act ſe- 
parately. ib. 381, 2 

6. The juſtices at ſeſſions are not bound to 
receive and adjourn the hearing of an appeal 
againſt any order of removal at the next 
ſeſſions, if they think the appellants 
had ſufficient time to come prepared to try 
it, and to give notice to the reſpondents. 
R. v. The Juſtices of Yorkſhire. E. 29 
Geo. 3. 150 


JUSTIFICATION, 
See PLEADING. 


1. A perſon may juſtify hunting foxes over 
the grounds of another, becauſe they are 
noiſome animals. Nicholas v. Badger. 
37 & 38 E. C. B. 259 


N K. 
KING's BENCH PRISON. 
1. A Rule aſcertaining the boundaries. E. | 


30 Geo. Zo 583 

2. A rule W the granting of day- 

rules. ib. 584 
L. 


| LANDLORD and TENANT, 
See Covenant, LanD-Tax. PRACTICE, 


No. 46. 


1. IN the caſe of a tenaney from year to year 
1 as long as both parties pleaſe, if the te- 
nant die inteſtate, his adminiſtrator has the 


3 1 


ſame intereſt in the land which his inteſtate 


had. Doe d. Shore v. Porter. H. 29 Ges. 3. 
Page 13 


2, A leſſee for 21 years at a pepper-corn rent 


for the firſt half year, and a rack-rent for 
the reſt of the term, who by agreement 
was to put the premiſes in repair, and co- 
venanted to pay the land-tax and all other 


taxes, rates, aſſeſſments, and impoſitions, 


having aſſigned his term for a ſmall ſum in 
groſs, was held not to be liable to pay the 
expence of a party wall, either by the pro- 
viſions of the 14 Gee. 3. c. 78. , 41. or by 
the covenant: but that charge muſt in ſuch 
caſe be borne by the original landlord. 
Southall v. Leadbetter. M. 30 Geo. 3. 458 
3-The ſtatute 14 Geo. 3. c. 58. / 41. intend- 
ed to throw that burden on perſons.to 
whom long leaſes had been granted with. 
a view to an improvement of the ęſiate, and 
who afterwards under let at a conſiderable 
encreaſe of rent. ib. 
4+ A leſſee of ſuch a term, who afterwards oui 
the leaſe for a ſum in groſi, would alſo be 
liable within this at, Semb. tb. 
5. A leaſe in 1785, for 3, 6, or 9 years, de- 
terminable in 1788, 1791, 1794, is a leaſe 
for ꝙ years, determinable at the end of 3, 
or G years, by either of the parties, on 
giving reaſonable notice to quit, Good= 
right v. Richardſon. M. 30 Gro. 3. 463 


LAND-TAX, 
See SETTLEMENT by Rate. 


1. Under a covenant in a building leaſe by 
the tenant to pay all the taxes (except the 
land tax,) the landlord is only to pay the 
old land-tax, and not the additional land- tax 
occaſioned by the improvement of the 
eſtate. Hyde | ve Hill. T.29 Ges. 3. 377 


LEASE, 
See LaxpLorD and TEN ANT. 


{| 1. Under the ſettlement of an eſtate with a 
power to the tenant in poſſeſſion to let all 
or any part of the premiſes, /o as the uſual 
rents be reſerved, a leaſe of tithes which 
had not been let before, was held void. 
Pomery v. Partingten. Tr. 30 Geo. 3. 665 

2, In 


. — ee EE 
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2. In theſe caſes, the intention of the parties 
is to govern the Court in conſtruing the 
power. Page 665 


LIBEL. 
Ser Venue, No. 1, 2. INDICTMENT, No. 5. 


1. On the trial of an indictment for a libel, 
the only queſtions for the conſideration of 
the jury are the fact of publiſhing, and the 
truth of the innuendos, Whether the ſub- 
je& matter be or be not alibel is a queſtion 
of law for the conſideration of the Court. 
R. v. The Dean of St. Aſaph. M. 25 Geo. 3. 
and R. v. Withers. M. 30 Ges. 3. 428 


LICENSES. 


1. A perſon, who ſells ſpirituous liquors by 
retail, without a licenſe from two juſtices 
of the peace, is liable to the penalties of 
the 5 Geo. 3. c. 46. tho? he has a licenſe 
from the commiſſioners of the exciſe to 
retail ſpirituous liquors. R. v. Downes. H. 
30 Geo. 3. 560 

2. The exception in the 26 Geo. 2. c. 28, 
that nothing in that act ſhall extend to 
alter the time of granting licenſes in cities 
and towns corporate, does not exempt ſuch 
places from the operation of other parts 
of that act: but magiſtrates in ſuch 
diſtricts muſt give the ſame notice of their 
meeting to grant licenſes as juſtices for a 


county give. ib. 

3. Whether Weſtminſter be a city within the 

26 Geo. 2. c. 28. Qu? th. 
LIEN. 


See ATTORNIES, No. 1, 2. 


1. A factor has no lien on goods, unleſs they 
come into his actual poſſeſſion. Kinlch v. 
Craig. F. 29 Ges. 3. 1193 783 

2. And therefore though a factor, in conſide- 

ration of goods being conſigned to him, ac- 


cept bills drawn by the conſignor, and pay 


a ſmall part of the freight after they arrive, 
yet if he become inſolvent before the bills 
are paid, and before the goods get into his 
actual poſſe ſſion, the confignor may ftop 
them in tranſitu. ib. 
3. An abſolute bill of ſale of a ſhip at fea is 


void by 26 Geo. 3. c. 60. f. 17+ unleſs the 
Vo. III. 


| 


certificate of the regiſtry be recited there- 
in; although the vendee give at the ſame 
time an undertaking to reftore the ſhip on 
a future day on payment of a certain ſum 
advanced by him on the credit of this ſe- 
curity. Rolleton v. Hibbert. M. 30 Ges. 2. 
Page 
4. And though the vendee had alſo — 
bill of ſale, and had taken poſſeſſion of the 
ſhip immediately on her arrival, it was held 
that he could not retain the ſhip, as having 
a lien on her, againſt the aſſignees of the 
vendor, who became a bankrupt after this 
transfer of the ſhip. The Same. ib. 


LIGHT-HOUSES. 


1. Britiſh ſhips, in paſſing by the Edyfone 
and other light-houſes in the channel, not 
touching at any place in Great Britain, or 
Ireland, ate not liable to pay the light- 
houſe duties to the Trinity Houſe, The 
Trinity Houſe v. Sorſbie, Tr. 30 Gee. 3. 

768. 


LIMITATIONS, 
See DRvISRE. | 


LIMITATIONS, Statute of. 


1. When it may be pleaded. See Practice, 
No. 10. 


| 2. Whether the lord's right of entry for a 


forfeiture be not barred after 20 years by 
the ſtatute cf limitations? u. Roe d. 
Tarrant v. Hellier. E. 20 Geo. 3. 172, 3. 
3. An attachment of privilege is not a con- 
tinuance of a bill of Middleſex, ſo as to 


avoid the ſtatute of limitations. Smith v. 
Bawer. Tr. 30 Ges. 3. 662 


LORD OF A MANOR, 
See CopyyoLD. INSPECTION, No. 1, 2. 


LORDFACT. 
Sce Orpicers. 


M. 
MAJORITY. 
1. Under the 9 Ges. I. . 7. / 4. which 


enables the charchwardens and overſee-s, 
9 wich 


INDEX TO THE PRINCIPAL MATTERS. 


with the conſent of the major part of the | 


pariſhioners, to contract for the providing 
for the poor, it is not neceſſary that all 
the churchwardens and overſeers ſhould 
concur: the contract of a majority of 
them will bind the reſt. R. v. Beefton. E. 
30 Geo. 3. Page 592 


- MALICIOUS HOLDING TO BAIL. 
See FALSE IMPRISONMENT. 


| MANDAMUS. 
See ATTACHMENT, No. 4, 5. SESSIONS, 
No. 5 : ; 


1. Where the miniſter of an endowed diſſent- 
ing meeting-houſe had been expelled by a 

- -majority of the congregation, the court re- 
Fuſed a mandamus to reflore him, which was 
applied for in order to enable him to juſtify 
this conduct, becauſe it did not appear that 
he had complied with all the requiſites ne- 
- ceſſary to give him a primd facie title. R. 
v. Jetham. H. 30 Geo. 3. 575 
2. Upon applications for a mandamus to be 
re/tored, the party muſt ſhew a prima facie 
title, becauſe he may, if properly admitted, 
have another remedy. Secus on a manda- 
mus to admit. 


agreed between the lord of the manor of 


A. and the inhabitants of . within the | 


manor that certain copyhold lands ſhould 
be let for the maintenance of a ſtipendiary 
curate of the chapel of V. to be nominated 
by a majority of the inhabitants, and to be 


allowed by the lord, and by him preſented | 


to the ordinary for a licenſe to preach, 
the uſage of nominating &c. had been pur- 


ſuant to the agreement; And now the” 


lord having refuſed to allow and preſent 
the nominee of a majority of the inha- 
bitants, the latter prayed a mandamus, 
which the Court refuſed.; for their right is 
either a mere truſt, and then their remedy 
is in equity 3 or it is a legal right, and 
then a quare impedit will lie. R. v. Marguis 
of Stafford. E. 30 Geo. 3. 646 
4+ If the right of nomination be in one and 
of preſeutation in another, and either im- 
pede the other in his right, a quare im- 
pedit lies. ib. 
v7 I 


ib. 
3. On a commiſſion of charitable uſes it was 


"8 


5. Where the right of nominating is in 4. 
and of preſenting in B. B. is to judge of 
the qualification of the perſon nominated, 
in the ſame manner as a biſhop does: but 
if the perſon preſenting object to the no- 
minee on the ground of immorality, that 
muſt be tried by a jury. Page 646 


MANOR, 


1. Any perſon who is ſeiſed in fee of part of 
a waſle within a manor may approve, 
leaving a ſufficiency of common, though 


he be not the lord of the manor. Glover 
v. Lane. M. 30 Geo. 3. 445 
MARRIAGE, 
See Issuxk. 
MEETING- HOUSE. 


See ManDamus, No. 1. 


MILITIA- MEN. 
See REMO VAL, No. 1. 


MISNO MER. 
See PRACTICE, No. 38, 39, 40. 


MONEY, had and received, and paid. 


See Assuursrr. Bitts of ExchAxor, 
No. 2, 3. 0 
MORTGA GOR. 


Sa Covenant. 


SETTLEMENT by fate. 
No. 6. SRI᷑. 


MUTUAL CREDIT. 
See SET-OFF, 


N. 
NAVIGABLE RIVERS. 


See Rivers. 


NEW- ASSIGNMENT. 
See PLEADING, No. 11, 12. 


NOLI PROSE GUI. 
See Cos rs, No. 6. 
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NON- RESIDENCE. 
Ser PENAL ACTION, No. 1, 2. 


NON-SUIT. 


t. If one of two defendants ſuffer judgment 
by default and the other go to trial, the 
plaintiff cannot be non-ſuited as to him, 
but ſuch defendant muſt have a verdict if 
the plaintiff fail to make out his caſe. Han- 
nay v. Smith, Tr. 30 Ges. 3. Page 662 


NOTICE. 


See Ixbp N ITV, No. 1. LAx Don D Axp 
TxxanT, No. 5. PLEADING, No. 14, 1 5: 
Tims. TRIAL, No. 3. 


t. It is not neceſſary in penal actions to give 
the defendant himſelf notice to produce pa- 
pers &c; notice to his agent or attorney is 
ſufficient. Cates qui tam v. Winter, E. 
29 Geo. 3. 306 


NUDUM PACTUM. 
Les A3SUMPSIT, 


O. 


OCCUPIER. 
See APPRENTICE. PLEADING, No. 35, 36. 


OFFICERS, Pay . 


1. The creditors under the Lords“ act may 
compel the debtor to include in his ſchedule 
ever thing that he can ſell for his own be- 
nefit : but the half-pay of an officer is not | 
the ſubject of fale; and therefore the cre- 
ditors cannot compel him to include it in 
his ſchedule. Flarty v. Odlum, T. 30 Geo. 3. 
| 681 


O R, 


1. In order to effectuate the intention of the 
parties, the Court will conſtrue the word 
« or” to mean © and” as well in a ſurren- 
der of copyhold premiſſes as in a will. 
Wright v. Kemp, M 30 Geo. 3. 470 

2. Therefore where the ſurrender was to the 
ſurrenderor himſelf for life, remainder to 
his widow durante viduitate, remainder to 
V. V. for life, remainder to the iſſue of 


| 


ſhould die in the life time of the ſurrenderor, 
OR without iſſue &c, remainder to the 
ſurrenderor's right heirs; it was held that 
the iſſue of V. I. were intitled to take 
before the right heirs of the ſurrenderor, 
altho* V. M. died in the life-time of the 
ſurrenderor. Page 470 


ORDER OF SESSIONS. 
See SesSIONs, No. 4. 


OVERSEERS, 
See CHURCHWARDENS., 


1. The pariſhioners may appeal to the ſeſſions 
under the 43 El. c. 2. againſt the appoint- 
ment of overſeers. KR. v. Forreſt, H. 
29 Ges. 3. 38 

2. Appointment of overſeers by two juſtices 
ſeparately is bad; for, where magiſtrates are 
to execute a judicial act, they muſt meet 
and execute it together, ib. 

3. Under the 9 Ges. 1. c. 7. . 4. which 
enables the churchwardens and overſeers 
with the conſent of the major part of the 
pariſhioners to conttact for the providing for 

the poor, it is not neceſſary that all the 
churchwardens and overſeers ſhould con- 
cur : the contract of a majority of them will 
bind the reſt. R. v. Beeſlon, E. 30 Geo. 3. 


OUTLAWRY. 


peared on the writ of proclamation and the 
return to it that the perſon indicted was 
outlawed after a day had been given him 
in court, and before ſuch day arrived, 


499 


riff's return to it, ought to be filed with 
the clerk of the exigents. Reynolds v. 
Adams, H. 30 Geo. 3» 578 


| P. 


PALACE. 


| See ARREST, No. 4+ 


his body; with a proviſo that in caſe . J/. * 


59 


t. Outlawry in felony reverſed becauſe it ap- 


Barrington v. The King, in error. M. 30G. 3, 


2. The writ of capiat utlagatum, and the ſhe- 


——_——— ——— 
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PALATINE COURT, ard County. 
Sce PRACTICE, No. 27. 


PARIS H. 


1. Where a townſhip had for ſixty or ſeventy 
years paſt (and before, ſor any thing that 
appeared to the contrary) had ſeparate over- 
ſeers, and maintained it's own poor ſe- 
parately from the pariſh at large, it was 
held that it was ſtill entitled to the ſame 
privilege. R. v. The Inhabitants of Leigh, 
Tr. 30 Geo. 3. Page 746 


PARTNERS. 


1. An action cannot be maintained by ſeveral 
partners for goods fold by one of them 
living in Guerr/ey, and packed by him in a 
particular manner for the purpoſe of ſmug- 
gling, though the other partners who re- 
ſided in England knew nothing of the ſale; 
for the act of one is in this reſpect the act 
of all; and it is a contract by ſubjects of 
this country made in contravention of the 
laws: this caſe muſt be conſidered in 
the ſame light as if all the partners re- 
ſided in England. Biggs and others v. Law- 
rence, M. 30-Geo. 3. 454 


PARTY- WALL. 


a SerLanpiond and TEnanT, No. 2, 3, 4. 


PATENT. 
See ESTOPPEL, No. 3. 


PAYMENT OF MONEY INTO 
; COURT. 


See Cosrs, No. 9. SET-oFF, No. 3. 


1. If the court ſee reaſon to ſuſpect that a gui 
tam aQion is proſecuted merely for the iſſue 


money, they will on motion permit it to be 


paid into court to abide the event of the 
ſuit. Parker.qui tam v. Marfarlan, Fi. 
29 Geo. 3. 


PENAL ACTIONS. 
Ser Evipexce, No. 9. 11, 12. Noricz, 
PaymExT OT MoxEy into Court, 
PRACTICE, No. 32. 


1. The Court will not ſtay the proceedings 
in debt on a. penal ſtatute after verdict, 


1.37 


though no affidavit has been filed that the 
offence was committed in the county where 
the action is brought, and within a year 
beſore the bringing of it. Leigh qui tam v. 
Kent, D. D. Tr. 29 Geo. 3. . Page 362 
. The ſtat. 21 Jac. 1. c. 4. only applies to 
thoſe penal ſtatutes on which proceedings 
may be had before the juſtices of aflize, juſ- 
tices of the peace &c. ib. 
. When an offence is created by ſtatute 
under a penalty, the penalty may be ſued 
for in the ſuperior courts at J/eAminſter, 
unleſs the juriſdiction of thoſe courts be 
ouſted by expreſs words or neceſſary impli- 
cation, Cates qui tam v. Knight, The 
fame v. Melliſpb, A. 30 Gee. 3. 442 
4. The 25 Geo. 3. c. 51. having created pe- 
nalties of 50. and 10/., and having enacted 
that the former.ſhould be ſued for in any of 
the courts at eſiminſler, and provided that 
it ſhould and might be lawful for juſtices 
of the peace &c, to hear and determine 
the latter, with a power to them to miti- 
gate the penalties &c,.it was held that ſuch 
proviſo ouſted the juriſdiction of the ſu- 
perior courts, as to the 10/7. penalties. 7. 
If the jury find a verdict for the plaintiff 
with one penalty generally in a penal ac- 
tion, and the plaintiff apply it to one count, 
he cannot afterwards apply it tp another, 
though the former be bad in law, and tho? 
the evidence would have warranted. the ver- 
dict on any other count. Hollowey gui tam 
v. Bennet, M. 30 G. 3. 448 
6. Two penalties may be incurred on the 
ſame day on the 12 Geo. 2. c. 36. for ſel- 
ling books, the originals of which were 
written and publiſhed here, and afterwards 
re printed in another country and import- 
ed into this, f the ads. M fale le diſtin. 
Brooke v. Milliken, M. 30 Geo. 3. 509 


P Wi. 

1. Upon a libel in the conſiſtorial court 
for diſturbance in the plaintiff's right to 

a pew, the court adjudged. the right to be 

in the plaintiff, and admoniſhed the de- 
fendant not to fit in the pew: The court 
of Arches reverſed that ſentence, but ad- 
moniſhed the defendant not to uſe the 
pew again; theſe ſentences were held mat 


 concluſroe evidence of the plaintiff's right 
in 
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in an action for a diſturbance between the 
ſame parties. Crefs v. Salter, E. 30 Geo. 3. 
Page 639 


PLEADING. 


See Evipzxcg, No. 2, JurIsDicTION, 
No. 7. PRracTiIce, No. 10. 34, 35. 
TRESPASs, VENUE. VIDELICET. 


1. In an action on a bond, the defendant muſt 
ſet forth in bis plea the preciſe ſum really 
due on the bond, before he is entitled 
to ſet-off any croſs demand under 8 Geo. 2. 
c. 24. J 5. ; and ſuch averment is traverſable. 
Symmons v. Knox, H. 29 Geo. 3. 65 

2. A plea of preſcription for common in a 
que eſtate is gocd after verdict, though it be 
not in expreſs terms alleged that the owners 
of the eſtate have uſed it from time im- 
memorial. Clarke v. King, E. 29 Geo. 3. 

| 147 

3. A deed may be pleaded as of? by time and 
accident, without profert. Read v. Brook- 
man, E. 29 Geo. 3. 151 

4. Or deſtroyed. Tatty v. Neſbitt, Tr. 24 G. 3. 
ib. 153. n. (c): but if it appear by the re- 
cord that defendant had oyer of a copy only, 
it is error. Mattiſon v. Atkinſon, E. 27 G. 3. 

ib.1 53. n. 

5 A defendant in an action for falſe impri- 

ſonment, pleading a juſtification under 
meſae proceſs ſued out by him in a cauſe 
in which he was plaintiff, may ſtate that 
the writ iſſued upon an affidavit to hold to 
bail, without ſetting forth the cauſe of ac- 
tion, Belk v. Broadbent, E. 29 Geo. 3. 

| 183 

6. And if the writ be pleaded as ſued out on a 
day between the Effoign day and the firſt day 
of the term, and there be a ſpecial demurrer 
for that cauſe, the objection will not pre- 
vail, though the court do not in fact ſit till 
the quarto die poſt. ib. 

7. A plea of miſnomer in abatement muſt 
concluce with praying judgment of the writ: 
praying that the ſame may be quaſhed was 
held ill on ſpecial demurrer. Hixon v. 

' Binns, E. 29 Geo. 3. 11 
8. A plea of ſet- off that the plaintiff was in- 
debted to the defendant at the time of the 
plea pleaded is bad ; it ſhould ſtate that he 
was indebted at the commencement of .the 
aftion. Evans v. Praſſer, E. 29 Ges. 3. 


186 


vol. III. 


9. It is no objection to a plea of ſet · off that 
the deſendant has brought an action againſt 
the plaintiff ſor the ſame ſum in which the 
plaintiff has paid the amount of the de- 
mand into Court. Page 186 

10. It is ſufficient in pleading a public high- 
way to allege that it is a common public 
highway, without ſhewing how it became 
ſo, or that it has been ſuch time immemorial. 

. Ajpindall v. Brown, E. 29 Ges. 3. 265 

11. In treſpaſs for breaking and entering the 
plaintiff's houſe, and expelling him there- 
from, the breaking and entering ate the 
giſt of the action, and the expulſion is 
merely aggravation; therefore a juſtifica- 
tion as to the breaking and entering will 
cover the whole declaration. Taylor v. 
Cole, E. 29 Geo. 3. 292 

12. If the plaintiff mean to inſiſt on the ex- 
pulſion, as making the defendant a treſ- 
paſſer ab initio, he ſhould new aſſign it. ib. 

1Y. In pleading the taking of a term under 2 

fi. fa. it is ſufficient to ſtate that the party 
was poſſeſſed of à certain intereſt in the re- 
fidue of a certain term of years. ib. 

14. Debt on bond; plea that it was condi- 
tioned for performance of covenants, which 
were to indemnify the obligee from alimony 
and debts incurred by his wife after their 
ſeparation, and that the defendant had per- 
formed the covenants; replication that 2 
judgment was recovered againſt the obligee 
by a creditor of his wife and that he paid the 
debt and cafls of which the defendant had 
notice; demurrer and joinder. The de- 
fendant was held liable for the coſts as well 
as the debt paid by the plaintiff, for the 
covenant to indemnify i3 general, and it was 
not neceſſary for the plaintiff to give no- 
tice that an action was commenced, Duf- 


feld v. Scott, T. 29 Ges. 3. 374 


15. If notice had been neceſſary, the plaintiff 


muſt have recovered on thoſe pleadings, 
becauſe the defendant thereby admitted 
notice. ib. 
16. It is a common rule that a replication, 
when entire, which is bad as to part 1s 
bad as to the whole: but the rule cannot 
apply to any caſe where the objection is 
merely on account of ſurpluſage. There- 
fore where the replication ſtates matter 
ſufficient for the plaintiff to maintain his 
action, even though it ſtate ſomething at- 
9 £ terwards 
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terwards which is inaccurate, the whole is 
not vitiated, Page 374 
17. An action does not abate by the plaintiff's 
becoming a bankrupt; and where he be- 
came ſuch between interlocutory and final 
judgment, and ſued out execution in his 
6wn name, the court refuſed to ſet aſide 
the proceedings. Waugh v! Auflin, M. 
30 Geo. 3. 437 
18, An inditment againſt the pariſh of B. 


for not repairing a road leading from A. to | 


B. is excluſive of B, and, therefore bad: 
and it is not aided by a = romp allega- 
tion that @ certain part of the ſame high- 
way ſituate in B. is in decay &, R. v. 
Gamlingay, H. 30 Ges. 3. 513 
19. A corrupt agreement for the forbearance 
of money till one or the other of two days, at 
the option of the borrower, muſt be plead- 
ed according to the fact in the alternative: 
and if it be ſtated as an abſolute forbear- 
anee till one of thoſe days, the evidence 
will not ſupport the plea. Tate v. Well- 
ings, H. 3o Geo. 3. 531 
20. Debt on an arbitration bond, the de- 
claration ſtated that the original time 
given to the arbitrator to make his award 
had been-enlarged by conſent; on demur- 
rer it was held that the penalty could not 
be recovered for not performing the award 
made after the time firſt limited. Brown 

v. Goodman, E. 29 Geo. 3. 592. n. 
21. A. gave B. a bond to ſecure an annuity, 
and before any payment became due 4. 
lent B. a ſum of money; on which it was 
agreed that B. ſhould retain the payments 
of the annuity as they became due till that 
ſum was diſcharged: then B. became a 
bankrupt; and the agreement to retain 
was held a good plea to an action on the 
bond by B's aſſignees for the payments ac- 
-cruing after the bankruptcy, being equi- 
valent to a plea of ſolvit ad diem. Sturdy 
v. Arnaud, E. 30. Geo. 3. 599 
21. If the plaintiff (ue the defendant bya wrong 
chriſtian name, and the defendant appear 
by his right name, the plaintiff may de- 
.clare againſt him by ſuch right name. Dos v. 
Butcher, E. 30 Geo. 3. 611 


22. Secus, if the plaintiff file common bail for 


bim according to the ſtatute by his right 
name. mY ib. | 


23. An action of treſpaſs for an injury done to 
the property of the wife, dum ſola, ſhould be 
brought by the huſband and wife: but if ſuch 

action be brought by the wife alone, the 
defendant muſt plead the coverture in abate- 
ment, and not in bar. Milner v. Miines, 
Z. 30 Gee. 3. Page 627 

24. In an adtion for penalties brought by the 
farmer of the tax, on 27 Geo. 3. c. 26. 
(whereby the duties on poſt-horſes leviable 
under 25 Geo. 3. c. 51. were transferred 
from the king to the farmers of the tax) 


mitted with intent to defraud the farmer, and 
not his majeſty.. Radford qui tam v. 
M. Inteſb, E. 30 Gee. 3. 632 
25. And if the offence be the letting of horſes 
and not accounting for the ſame, it is not 
neceſſary to ſtate the exact number, if it be 
laid under a videlicet. ib. 
26. The ſtatute requires that the account ſhall 
contain the number of horſes and miles, 
and the names of the drivers, but no pe- 
nalty is inflited for not inſerting the amount 
of the duties received by the poſt-maſter ; 
therefore if the declaration only charge 
that the defendant made falſe accounts, 
to wit, by not inſerting the amount of the 
duties received, judgment may be arreſted 
after verdict for the plaintiff, ib, 
27. Semble, it would not have been ſufficient 
to ſtate generally that the defendant had 
been guilty of delivering 4 falſe account, 
without ſpecifying in what particular. ib. 
28. If the laſt of the four days for pleading in 
abatement happen on a Sunday, the defend- 
ant may file ſuch a plea on the 5th day. 
Lee v. Carlton, E. 30 Gee. 3. 642 
29. An averment ina declaration on 11 G. 2. 
c. 19. / 3. to recover double the value of 
goods removed in order to prevent a diſ- 
treſs, that 57/. was due for rent before the 
goods were removed, need not be preciſely 
proved as laid with reſpect to the ſum. 
Gwinnet v. Phillips, E. 30 Geo. 3. 643 


30. The rule is that if a plaintiff allege any 
| thing which forms @ conſtituent part of bis 
title, he muſt ſet it out correctly: but here 
it was immaterial to ſtate what the rent 


was, and therefore it need not be proved 
| ib. 


31. But 


the offence may be laid to have been com- 
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31. But with reſpect to actions on contra#?s 
there the whole of the contract muſt be pro- 
ved which is ſet out. Page 643 

32. The ſame of records. | 

33+ If an executor plead (to an action on 

bond) payment, and omit to plead plent ad- 
miniſtravit, and a verdict be given againſt 
him on ſuch plea; it operates as an ad- 
miſſion of aſſets in an action founded on 
that judgment, ſuggeſting a devaſtavit. 
Erving v. Peters, Tr. 30 Geo. 3. 635 

34. But, on a plea of plent adminiſtravit, the 
executor is only liable to the amount of 
the aſſets in his hands. Harriſon v. Beecles, 
cor. Lord Mansfield, at Guildhall, 1969. 

| | 688 

35. In an action on the caſe for not repairing 

a private road leading through the defend- 

 ant's cloſe, it is ſufficient for the plaintiff” 

to allege that the defendant, as occupier of the 

cloſe, is bound to repair. Rider v. Smith, 
Tr. 30 Geo. 3+ 


766 
36. But a deſendant, who preſcribes in right | 


of his own eſtate, muſt ſet forth the eftate 
in right of which he claims the privilege. 
ib. 
Urne. 
Ses IxsuRANcR. 


PORT-REE VE. 
Ser Quo WARRANTO, No. 9. 11. 


POST-HORSEACT. 
25 Geo. 3. c. 51. 
Ses PLEADING, No. 27. 


1. The letting of a horſe to hire for the pur- 
poſe of going upon buſineſs from one town 
to another, and back again in the compaſs 
of a day's journey, is not a letting to hire 


for the purpoſe of travelling pot within 


25 Geo. 3. c. 51. K. v. A. Tooley, Mich. 
29 Geo. 3. 69 
2. The words travelling poſt” in that act are 
to be conſtrued according to the popular 
acceptation of them. ib. 
3. A perſon, who lets an horſe to hire to carry 
a private expreſs, muſt take out a licenſe 
under the 25 Geo. 3. c. 51. / 4, Which im- 


ih. | 


poſes a tax on horſes let to hire for the pur- 
poſe of travelling poſt. R. v. J. Ne- 
ber, H. 29 Ges. 3. Page 72 
4+ Secus, in the caſe of a public expreſs. R. 
v. J. Cooke, H. 30 Geo. 3. | 519 
5. In an action for penalties on the poſt - horſe 
act brought by the farmer of the tax, it is 
not neceſſary for the plaintiff to give in evi- 
dence his appointment by the Lords of 
the Treaſury, or the Commiſſioners of the 
ſtamp duties authorized by them : proof 
that the defendant has accounted with him, 
as farmer, for the duties is ſufficient, Rad- 
ford qui tam v. M*Intoſh, E. 30 Gee. 3. 
| | 632 
6. The offence may be laid to have been 
committed with intent to defraud the farmer 
and not his majeſty. ib. 
7. If the offence charged be the letting and not 
accounting for divers, to wit, eight horſes, 
proof that defendant let and did not ac- 
count for five will ſupport the declaration. 
ib. 
8. The ſtatute requires that the account ſhall 
contain the number of horſes and miles, 
and the names of the drivers, but no pe- 
nalty is inflited for not inſerting the 
amount of the duties received by the poſt- 
maſter; therefore if the declaration only 
charge that the defendant made ſa/ ac- 
counts, to wit, by not inſerting the amount of 
duties received, judgment may be arreſted 
after verdi for the plaintiff, 16, 
g- In aq action for penalties on this ſtatute 
it is not neceſſary to prove the defendant's 
licenſe itſelf ; for as againſt him other evi- 
dence of his being licenſed is ſufficient, 
as writing over his door « Licenſed to let 
<< poſt-horſes.” Radſord qui tam v. Eriggs, 


. 30 Geo. 3» 637 
POO R, 
See PaR ISR. RATE. RELIEF. SETTLE» 
MENT. 
POWER, 
Her LEASE. 
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PRACTICE. 

See AFrFipavirs. ATTACHMENT. Ar- 
TORNIESs, BiLLs or ExcHANGE, No: 
7, 8. INFORMATION, No. 1. PENAL 
 ACT10N, No. 5. 


1. Where a plaintiff has carried a record 
down for trial once, the court will not give 
judgment as in caſe of a non-ſuit for not 
carrying it down a ſecond time, even 
though it be made a remanet the firſt time. 

 » Newburn v. Langley. H. 29 Ges. 3. Page 1 
2. Neither will the court give judgment as in 
caſe of a non-ſvit in replevin ; becauſe both 
parties are actors, and the defencant may 
carry the record down by proviſo. - Jones 
v. Concannon. Tr. 30 Geo. 3. 661 
3+ The plaintiff in an action for bribery on. the 
2 Gee. 2. c. 24. is bound by ſe. 11. to 
proceed without wilful deioy; and if he do 
not proceed to trial till ſix years after iſſue 
joined, and aſſign no reaſon for it, the 
court will conſider the delay to be wilful. 
Petrie v. White. 5 
4+ In ſuch caſe, even after verdi& the court 
will ſtay the proceedings on motion, and 
will not allow the plaintiff his coſts, ib. 


5. The defendant is intitled to the benefit of 


the act, though he do not claim it ſo ſoon 
as he might. | 
6. The Court will ſtay the proceedings in an 
action on a judgment, pending a writ of 
error brought to reverſe that judgment, 
notwithſtanding the plaintiff ſwear that 
the writ of error is brought for delay, and 
that he offered to the defendant's attorney 
to wave the judgment if he would point 
out any error, which was refuſed, Chriftie 
v. Richardſon. H. 29 Geo. 3. 78 
7. Secus, if the defendant has cenſeſd that the 
| writ of error is brought for delay. Pool 
v. Charnock. H. 29 Geo. 3. 79 
8. If defendant bring a writ of error, and 
plaintiff bring another action on the judg- 
ment, and recover, he cannot ſue out ex- 
ecution on the ſecond judgment till the 
writ of error be determined. Benwell v. 
Black. E. 30 Geo. 3. 643 
9 · If defendant do not ſign judgment of non- 
pres for want of a declaration within two 


4 


ib. 


terms, the plaintiff may file a declaration 
within the year. Penny v. Harvey, H. 
29 Geo, 3. Page 123 
10. The defendant may plead the general 
iſſue and the ſtatute of limitations after an 
order for time to plead, Rucker v. Hannay. 
H. 29 Gee. 3. 124 
11. Motions on affidavits ſor attachments in 
il ſuits are proceedings on the civil ſide 

/ of the court until the attachments iſſue, 
and ought to be entitled with the names 
of the parties: but as ſoon as the attach- 
ments iſſue, the proceedings are on the 
crown fide, and from that time the king is 
to be named as the proſecutor. Id v. 
Webb. E. 29 Gee. 3. (explaining the caſe 
of R. v. The Sheriff of Middleſex. 133) 253 
12. Where a ſheriff has been guilty of a con- 
tempt in the courſe of a civil ſuit, and then 


the defendant dies, an attachment may 
iſſue againſt the ſheriff afterwards for the 
prior contempt. R. v. The Sheriff of Mid- 
dleſex. H. 29 Geo. 3. 133 
13. If the court ſee reaſon to ſuſpect that a 
qui tam action is proſecuted merely for the 
iſſue money, they will on motion permit it 
to be paid into court to abide the event of 
the ſuit, Parker v. Macferlan. H. 29 
Geo. 3. 137 
14. Leave to inſpect the court rolls &c, of a 
manor is granted of courſe on the appli- 
cation of a tenant of the manor, who has 
been refuſed that permiſſion by the lord. 
R. v. Shelley. H. 29 Gee.-3. 141 
I5. But in a queſtion between the lord and a 
Aranger, the court will not grant ſuch per- 
miſſion. Talbet v. Villebozs. M. 23 Geo. 3. 
B. R. cited in 142 
16. Though in an action by a corporation for 
toll ag-inſt a ſtranger, the court will give 
the defendant leave to inſpect papers 
&c. relating to the queſtion, Corporation 
of Barnflaple v. Lathey. E. 29 Geo. 3. 
303 

17. Where a rule had been granted for a ge 
warranto information againſt A. as mayor 
of-B. on the relation of ſome of the corpo- 
rators, and another rule in that cauſe for in- 
ſpecting all the corporation books, papers, 
&c, directed to the town-clerk an in- 
ſpection 
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ſpection of ſuch only as related to the election 
and office of mayor was held to be a ſufficient 
compliance with the latter rule, ſo as to 
protect the town-clerk from an attachment 
as for a contempt of the court ; it appear- 
ing that he had acted bond fide. R. v. G. 
Babb. H. 30 Geo. 3. Page 579 
18. If defendant, being under an order to 
plead iſſuably, plead ſeveral pleas, one of 
which is not iſſuable, the plaintiff may ſign 
judgment as for want of a plea, though the 
others be ifſuable pleas. Waterfall v. Glade 
E. 29 Geo. 3. 305 
19. It is not neceſſaty in penal actions to give 
notice to the defendant himſelf to produce pa- 
pers &c; notice to his agent or attorney is 
ſufficient. Cates qui tam v. Winter. E. 29 


Geo. 3. "I 


20. The Court will not ſet aſide the proceed- 
ings in ejectment for irregularity, becauſe 
the notice at the foot of the declaration is 
ſubſcribed in the name of the nominal 
plaintiff, inſtead of the caſual ejector. Ha- 
zleword d. Price v. Thatcher. T. 29 Geo. 3. 
351 
21. This Court will not ſtay the proceedings 
in debt on a penal ſtatute after verdict, 
though no affidavit has been filed that the 
offence was committed in the county where 
the action is brought, and within a year 
before the bringing of it. Leigh qui tam 
v. Kent, D. D. Tr. 29 Geo. 3. 362 
22. A teflatum fi. fa. was ſet aſide for irregu- 
larity, no original f. fa. baving iſſued to 
warrant it. Brand v. Mears. T. 29 Ges. 3. 
388 
23 · But ſuck an irregularity may be cured by 
the ſubſequent production of a fier: factas. 
ib, and Cowperthwaite v. Owen. E. 30 
Gro. 3. 659 
24. And if a ff. fa. be ſued out into one coun- 
ty (when it ſhould have been @ 1%. fi. fa.) 
without any original fi. fa., and the plaintiff 
ſue out an original f. fa., the Court will 
permit the party to amend the former on 
paying the coſts. ib. 
25. Where a ca. ſa. is returnable agaiaſt 
the principal on a particular day, before 
which a writ-of error is allowed and ſerved, 
Vol. III. | 


that operates as a ſuperſedeas to any pro- 
ceeding againſt the bail, though the ca. ſa. 
has lain four days in the office before the 
allowance of the writ of error. Perry v. 
Campbell, T. 29 Geo. 3. Page 390 
26. A creditor may lawfully enter a detainer 
againſt his debtor, who is ia fact reſident 
within the walls of the Fleet, though he be 
not there by compulſion. Willinſen v. 
Jaques. T. 29 Ges. 3. 392 
27. When a record is removed here from a 
county Palatine Court by writ of error, 
and that writ is non-profſed, this Court will 
award execution. Cowperthwaite v. Owen. 
E. 30 Ges. 3. | 657 
28. If a rule to ſhew cauſe why there ſhould 
not be judgment as in caſe of a nonſuit be 
diſcharged on an affidavit, which contains 


an anſwer falſe in itſelf, the Court will not 


afterwards open the matter on an affidavit, 
which diſproves the contents of the former 
one : but if they ſaw reaſon to doubt it at 
the time they would ſuſpend their judg- 
ment till the matter was inquired into. 
Davis v. Cattle. M. 30 Ges. 3. 405 
29. Juſtices in ſeſſions have no authority to fix 
the bailiff 's fees for arreſt in civil ſuits; 
nor will B. R. allow more than the uſual 
fee of one guinea, though more was in fact 
paid, in compliance with a table of fees 
ſettled by the ſeſſions, and ated upon in 
practice for many years. Boldero v. Moſs. 
AM. 30 Ges. 3. 417 
30. When a defendant is brought up for 
judgment, his acts ſubſequent to the trial 
may be conſidered, either by way of ag- 
gravating or mitigating the puniſhment, 
even though they be ſeparate and diſtinct 
offences, for which he may be afterwards 
puniſhed, But in ſuch caſes the Court 
will take care not to inflita greater puniſh- 
ment than the principal charge itſelf will 
warrant. K. v. Withers, M. 30 Gee. 3. 
| 8 428 

and R. v. Valter. M. 30 Geo. 3. 432 
31. Where the plaintiff became a bankrupt 
between interlocutory and final judgment, 
and ſued out execution in his own name, the 
Court refuſed to ſet aſide the proceedings, 
10 A becauſe 
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becauſe by the bankruptcy the ſuit did not 


' abate. Waugh v. Auſten. M. 30 Geo. 3. 


Page 437 
32. It appearing that the bill in a penal ac- 
tion had been taken off the file, the Court 
permitted it to be ſupplied from a copytaken 
by the plaintiff himſelf. Petrie v. Benfield. 
AM. 30 Gee. 3. 476 
33. If the plaintiff take no ſtep in the cauſe 
for three terms, and in the fourth ſign a 
concilium, and obtain judgment in the 
fifth term, the ſigning the concilium is 
taking a ſtep in the cauſe, ſo as to make it 
unneceſſary to give a term's notice. Bland 
v. Darley, H. 30 Geo. 3. 530 
34+ The rule, requiring a term's notice after 
a delay of four terms, is to prevent ſur- 
prize on the defendant, and therefore does 
not apply where the proceedings have been 
delayed at the defendant's requeſt. ib. 
35+ Defendant, after a verdict againſt him, 
obtained a rule for a new trial, which after 
argument on a ſubſequent day was diſ- 
charged ; he then pleaded a plea puis dar- 
rein continuance, entitled of the term generally; 
and the Court refuſed to order a ſpecial 
memorandum of the day when it was filed, 
under theſe circumſtances. Lovell v. Eaſ- 
taß. H. 30 Geo. 3. 554 
36. If a plea pui 
and verified on oath, the Court cannot ſet 
it aſide on motion, but are bound to re- 
ceive it. ; ib. 
37. The writ of capias utlagatum, and the 
ſheriff's return to it, ought to befiled with 
the clerk of the exigents. Reynolds v. 
Alam. H. 30 Gee. 3. 578 
38. If the plaintiff ſue the defendant by a 
wrong chriſtian name, and the defendant 
appear by his right name, the plaintiff may 
declare againſt him by ſuch right name. 
Doo. v. Butcher. E. 30 Geo. 3. 611 
39. Secus, if the plaintiff file common bail for 
him according to the ſtatute by his right 
name. . * ib. 
40. Or, if the latitat be ſued out againſt the 
defendant dy one chriſtian name and the 
alias by another, and the plaintiff afterwards 
proceed, the Court will ſet aſide the pro- 


is darrein continuance be filed 


ceedings for irregularity, Corbett v. Bates. 

E. 30 Ge. 3. Page 660 
41. A declaration muſt be entitled of the 
term when the writ is returnable, though 
in certain caſes according to the practice of 
the Court it need not actually be filed till 
the next term: So that in theſe latter caſes 
the plaintiff cannot recover any demand 
ariſing after the term when the writ is re- 
turnable, though before the declaration is 
actually filed. Smith v. Muller. E. 30 G. 3. 624 
42. If the laſt of the four days ſor pleading in 
abatement happen on a Sunday, the defen- 
dant may file ſuch a pleaon the 5th day. Lee 

v. Carlton, E. 30 G. 3. 642 
43. When a record is removed here from a 
county Palatine Court by writ of error, 
and that writ is non- proſſed, this Court will 
award execution. Cauperthwaite v. Owen, 

in Error. E. 30 Gee. 3. 657 
44+ If one of two defendants ſuffer judgment 
by default and the other go to trial, the 
plaintiff cannot be nonſuited as to him, but 
ſuch defendant muſt have a verdict if the 
plaintiff fail to make out his caſe. Hannay 

v. Smith. Tr, 30 Geo. 3. 662 
45. An attachment of privilege is not a 
continuance of a bill of Midaleſex, ſo as to 
avoid the ſtatute of limitations. Smith v. 

| , Bower. T. 30 Geo. 3. ib, 
46. The Court will not permit a gdeviſee, not 
having been in poſſeſſion, to be made de- 
fendant in ejectment inſtead of the tenant, 
as landlord, under the 11 Geo. 2. c. 19% 
13: But they will permit the heir at law, 
or remainder-man .claiming under the ſame 
title. Lovelock d. Norris v. Dancaſſer. T. 
30 Ges. 3. a 783 
47 · The cuflos breviam is to indorſe on every 
writ on what day and at what hour it is 
filed. Reg. Gen. T. 33 Geo. 3. 787 


PREROGATIVE. 


1. The king by virtue of his prerogative is 
exempted from the payment of taxes col- 
| leQed perſonally from the ſubject, and not 
mingled with the price of the commodity 
before it is known by whom it is to be made 
uſe of; therefore anexpreſs ſent upon govern- 


ment 


INDEX TO THE PRINCIPAL MATTERS. 
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ment ſervice is not liable to pay 'the oy 
on poſt-horſes impoſed by 25 Geo. 3. c. 
Je 4+ R. v. Cook. H. 30 Geo. 3. Lag. 


PRESCRIPTION. 
See PLEADINGS, No. 2. 


| PRISONER, 
See ArreEsT, No. 2. 


1. Interlocutory judgment having been ſigned 
againſt a priſoner in cuſtody of the mar- 
ſhal, the plaintiff's attorney took a cogne- 
vit from him for 200 l. with a defeaſance on 
paying 491. (the real debt, ) and the coſts; 

but no attorney was preſent on the part 
of the defendant: though this caſe was 
not ſtrictly within the rule of the 15 Car. 2. 
which only mentions priſoners in the cuſtody 

| of the fheriff”s officers, yet the Court inter- 
fered for the relief of a priſoner. Parkinſon 
v. Caines. E. 30 Geo. 3. 616 


2. But at the plaintiff's requeſt they permit- 
ted him to alter his judgment to the real 
debt on paying the coſts, ib. 


PRIVILEGE. 
See ARREST, No. 1, 4. 
L1MITATIONS, Statute of, No. 3. 


PROBATE. 


1. A probate, as long as it remains unre- 
pealed, cannot be impeached in the tem- 
poral courts, Allen v. Dundas. H. 29 

| Geo. 3. 125 

2. Payment of a debt to an executor, who 
has obtained a probate of a forged will, is 
a diſcharge to the debtor of the inteſtate, 
notwithftanding the probate be afterwards 
declared null, and adminiftration be granted 
to the inteſtate's next of kin. n 


PROPERT. | 


1. A deed may be pleaded as loſt by time and 
accident, without profert, Readv. Brook- | 
man. E. 29 Geo. 3, 151 


PROHIBITION. 
See ADMIRALTY. 


1. Prohibition to ſpiritual court will begrant- 
ed after ſentence, if it appear on their pro- 
4 


ceedings that they have exceeded their juriſ- 
dition. Leman v. Goulty. H. 29 G. 3. P. 3 
2. Therefore, though they may compel 
churchwardens to deliver in their accounts, 
yet as they cannot decide on the propriety 
of the charges, a prohibitian will be grant- 
ed if they do. ib. 


3. If it appear that the Court of Admiralty is 


proceeding in a queſtion over which it has 


no juriſdiction, a court of common law will 
grant a prohibition, without impoſing any 
terms on the party applying for it. Veltha- 
ſen v. Ormſley. T. 29 Geo. 3. 315 


- PROMISSORY NOTE. 
See BiLLs of EXCHANGE, 


PROVISO, Trl by. 
See TRIAL, No. 1. 


PUBLIC. 


1 Public taxes &c, extend to the poor's 
rate. K. v. Scott, E. 30 Ges. 3. 62 


PUIS DARREIN CONTINUANCE. 
See PRACTICE, No. 35, 36. 


PURCHASE. 


| See SETTLEMENT by E/tate, No. 3. 4. $« 


Q. 
QU ARE IME DIT. 


N a commiſſion of charitable uſes it 

was agreed between the lord of the 
manor of 4, and the inhabitants of . 
within the manor that certain copyhold lands 
ſhould be let for the maintenance of a ſti- 
pendiary curate of the chapel of V. to be 
"nominated by a majority of the inhabitants 
and to be allowed by the lord, and by him 
preſented to the ordinary for a licenſe to 
preach ; the uſage of nominating &e. 
had been purſuant to the agreement: and 
now, the lord having refuſed to allow and 
preſent the nominee of a majority of the 
inhabitants, the latter prayed a mandamus, 
which the Court refuſed ; for their right is 
either a mere truſt, and then their remedy 
is in equity, or it is a legal right, and 
then 
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then a guare impedit will lie. R. v. Marquis 
of Stafford, E. 30 Geo. 3. Page 446 
2. If the right of nomination be in one, and 
of preſentation in another, and either im- 
pede the other in his right, a quare impedit 
lies. ib. 
3 Where the right of nominating is in 4. 
and of preſenting in B., B. is to judge of 
the qualification of the perſon nominated, 
in the ſame manner as a biſhop does: but 
if the perſon preſenting object to the no- 
minee on the ground of immorality, that 
mult be tried by a jury. ib. 


QUI TAM ACTION. 
See PENAL AcTion. PAYMENT of Money 
IN TO CouRT. 


QUO WARRANTO. 
See INSPECTION. 


1. The Court reſuſed to grant a que warrants 
information, becauſe the party applying for 
it had agreed not to inforce a bye law upon 
which he now grounded his attempt to 
impeach the defendant's title. R. v. Mort- 
lock, E. 29 Geo. 3. | 300 

2. The Court will in no caſe grant a quo 
warranto information after twenty years 


quiet poſſeſſion. R. v. J. Neuling, T. 
29 Gee. 3. 310 
3- Applications made within that time may 
be refuſed on particular circumſtances. ib. 
4. The Court refuſed to grant an information 
_ againſt one who had ſerved the office of 
mayor twelve years before, when the rule 
to ſhew cauſe was obtained upon an affida- 
vit that the relator did not believe he had 
been duly ſworn in, and the rule was op- 
poſed by an affidavit, which did not ex- 
'preſsly allege that he had been duly ſworn, 
but ſtated that he appeared by the corporation 
books to have been ſworn in. ib. 
5. Such an application refuſed after 14 years 
quiet poſſeſſion. R. v. Pike & Prideauzx, 
Tr. 10 Ges. 1 311 
6. Refuſed after eight years, tho' applied for 
on an affidavit of the town-clerk that de- 
fendant had not taken the oaths of allegi- 


books that he had, and it not being a recent 
complaint. R. v. Mayor of Helleflon, H. 
12 Geo. 1 Page 311 

7. It is no objeftion to an application for an 
information in nature of a quo warrants 
againſt a mayor for not having taken the 
ſacrament within the proper time before his 
election, according to 13 Car. 2. fl. 2. 
c. ., that the relators concurred in his 
election; becauſe that defect is a latent one, 
ariſing from the omiſſion of an act poſitively 
required by the Legiſlature. R. v. Smith, 
H. 30 Geo. 3. 573 
8. And the Court for ſuch an omiſſion will 
grant an information at the prayer of a 
mere ſtranger to the corporation, becauſe 
it concerns the intereſt of the whole king- 
dom. R. v. Brown, E. 29 Gee. 3. ib. 
30 

9. An information in nature of a quo war- 
ranto lies againſt a port reeve of a borough 
and manor, who, as ſuch, is the returning 
officer of the borough. X. v. Mein, E. 
30 Gee. 3. 596 
10. Ifthe affidavit in ſupport of the rule forſuch 
an information omit a material fact which 
is ſtated in the affidavit filed on the other 
ſide, the latter affidavit may be read by the 
proſecutor in ſupport of his rule. ib. 
11. In general the title of the electors is not 
to be brought in queſtion by attacking the 
title of the perſon elected by them: but this 
rule does not apply where there is no me- 
thod of proſecution by which the title of 
the electors may be queſtioned in thefirſt 


inſtance. ib. 


12. Information in nature of quo warrants lies 


againſt a perſon claiming to have a right of 


voting by virtue of a burgage tenement. 
| Horſbam caſe, H. 30 Gee. 3. 599, n. 
R. 


RAT E. 8 
See SETTLEMENT BY RATE, 


I SH are tithable by cuſtom; and the 


proprietors of ſuch tithes are liable to 
be rated to the relief of the poor. R. v. 


T. Carhon, T. 29 G. 3. 38 5 


3 "a 
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2. A perſon intitled to toll tin and farm dues 
(which are certain portions of the tin raiſed 
by the adventurers in the tin mines) is lia- 
ble to be rated to the poor in reſpect there- 
of. R. v. St. Agnes, A. 30 Geo. 3. P.480 

3. Where the Seſſions found that the maſter 
gunner at Seaford was the occupier of the Bat- 
tery Houſe there, which was the property 
of the crown, and from whence he was re- 
moveable at pleaſure ; it was held that the 
fact found of his being the occupier preclud- 
ed any other queſtion, and fixed his liability 

to be rated to the relief of the poor. . 
v. Hurdis, H. 30 Geo. 3. 497 

4. Perſons holding houſes or lands under the 
crown, or under any hoſpital, i for their 
own ſeparate benefit, are liable to be rated, 

ib. 

5. An exemption in a private ſtatute in 12 Car. 
2. of lands given to charitable purpoſes 

from all public taxes, charges, and aſſeſſ- 

* ments, whatſoever, civil or military,” ex- 

tends to the poor's rate. R. v. J. Scott, 

E. 30 Geo. 3. 602 


RE-ASSURANCE. 
Ser AS8SUMPSIT, No. 3. 


REBELLION. 
See Covenant, No. 5, 6. 


RECOGNIZANCE, 
See CosTs, No. 7. i 


iin 
See Sir. | 


RELIEF. 
See SETTLEMENT—by Certificate, No. 3. 


1. When relief is granted to a poor perſon, 
only ſuch perſon (and not any of the reſt of 
the family) is obliged to go into the work- 
houſe, under the 9 Geo. 1. c. 7. / 4. R. v. 
Haigh, E. 30 Geo. 3. 637 


REFERENCE. 


1. Hereafter it is recommended that where 
the parties intend to refer all diſputes, the 
terms of the reference be © of all matters 
« jn difference between the parties; and 
when the reference is only intended to be 

Vor. III. 


of the matter in the particular cauſe, it be 


| REMAINDER. 
" Sce Deviss. 


REMOVAL. 


1. A huſbandman, who has actually ſerved in 


ed to his place of ſettlement before he be- 
comes chargeable to the pariſh from which 
he is removed; for by 26 Geo. 3. c. 107. 
J 131. only thoſe militia men, who exerciſe 
any trades, are irremovable. R. v. Gwenep, 
H. 29 Ges. 3. 133 


privileged eundo. 16, 
3. If two juſtices take the examination of a 
pauper relative to his ſettlement, but do not 
remove him, and the pauper afterwards die 
or become inſane, whether two other juſti · 
ces may remove his family on it? Qu. 


R. v. The Inhabitants of Erifwell, Tr. 
30 Geo. 3. | 707 


REPLEVIN. 


1. Where the defendant in replevin made 
cognizance for rent in arrear, and the jury 
found a verdict for him, and damages to 

| the amount of the rent claimed in his cog- 
nizance, without finding either the amount 
of the rent in arrear, or the value of the cat- 
tle diſirained, and judgment was entered for 
the damages aſſeſſed, the Court permitted 
de defendant to amend his judgment, and 
to enter a judgment pro retorno babendo, 
after a writ of error brought, Rees v. 
Morgan, in error. Tr. 29 Geo. 3. 349 

2. The Court will not give judgment as in 
caſe of a nonſuit, in replevin, under 146. 2. 
c. 17. Jenes v. Concannon, T. 30 Ges. 3. 


661 
RIVERS. 


1. The Public are not entitled at common 
law to tow on the banks of ancient navi- 
gable rivers. Ball v. Herbert, E. 29 G. z. 


| 253 
2. The right muſt be founded either on ſtatute 
or on uſage. ib. 


10 B 


of all matters in difference in the cauſe.” 


Smith v. Muller, E. 30 Geo. 3. Page 626 


the militia, and is married, may be remoſ- 5 


2. But thoſe who are privileged morando are 
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ROAD. 


See Hicawar. 


RULES. 


1. Aſcertaining the boundaries of -the King's 
Bench Priſon. E. 30 G. 3. Page 583 
2. As to the granting of day rules. ib. 584 
3. As to marking the bail pieces numerically. 
. | = 660 
4+ As to notice of trial in country cauſes. 
5 2 

5. As to indorſing on the writ the time when 
filed. T. 30 Geo. 3. 787 


— 


3. 
SACRAMENT. 


bee QD WarRaNnTo, No. 7, 8. 


| SCIRE FACIAsS. 
Ser BANKRUPT, No. 4, 5+ 


a SEIZURE. 
See CorynoLlD, No. I, 2, 3, 4, 5» 6, 7» 8. 


SENTENCE. 
See ECCLESIASTICAL CouRT. 


SESSIONS. 


| See APPEAL. 


1. The pariſhioners,” as well as the overſeers, 
may appeal to the Seſſions under the 43 El. 
c. 2. againſt the appointment of overſeers, 
R. v. Forreſt. H. 29 Geo. 3. B. R. 


2. The ſeſſions are not bound to receive and 
adjourn the hearing of an appeal againſt an 
order of removal at the next ſeſſions, if 
they think the appellants had ſufficient time 
to be prepared to try it, and to give notice 

to the reſpondents. R. v. Juſlices of York- 
Hire, North Riding, E. 29 G. 3. 150 

3. The juſtices are to judge of the reaſonable- 

neſs of the time. ib. 


4+ If a court of general quarter ſeſſions, next | 


after an order of baſtardy, quaſh the order, 
this court will not intend that a court of 
general ſeſſimms intervened ; and unleſs that 
appear, the order of Seſſions will be confirm- 
ed. K. v. Chichefler, M. 30 Geo. 3. 466 


5. I an order of removal be executed three 
days before the ſeſſions in 2 pariſh 20 miles 
from the place where the ſeſſions are hold- 
en, and there is no appeal to thoſe ſeſſions, 

the juftices are not bound to receive an 
appeal at the following ſeſſions. RK. v. 
Tuftices of Herefordfhire, M. 30 Gee. 3. 

Page 504 


SET. or. 
Sie AGREEMENT, No. 3. 


1. In an action on a bond, the deſendant muſt 
ſet forth in the plea what is really due on 
the bond, before he is entitled to ſet off any 
croſs demand under the 8 Geo. 2. c. 24. 
/- 5; and ſuch averment is traverſable. 


2. A plea of ſet-off that the plaintiff was in- 
debted to the defendant at the time of the 
plea pleaded is bad; it ſhould ſtate that he 
was indebted at the commencement of the 
ation. Evans v. Proſſer, E. 29 Gee. 3. 

| 186 

3. It is no objection to a plea of ſet-off that 

the defendant has brought an action againſt 

tae plaintiff for the ſame ſum in which the 
| plaintiff has paid the amount of the demand 
into court. ; | ib. 

4. If a demand be payable at all events, though 

at a future day, it may be proved under a 

commiſſion of bankrupt againſt the debtor, 

or ſet off againſt an action brought by his 
aſſignees: but if it reſt in contingency 
whether it will become payable or not, it 
cannot be ſo proved or ſet off, unleſs it be 

forfeited at law. Hancock v. Entwiſile, M. 

30 Geo. 3. | 435 

| 5. Therefore where an agreement was made 

between the bankrupt and the defendant 
that a loſs upon cotton, which the latter had 
ſuſtained by means of the former, ſhould be 
fixed at 1900/; and that in ſatisfaction 
of that ſum the bankrupt ſhould for four 
years recommend certain parcels of cotton 
to the defendant, which he ſhould purchaſe 
by notes at three months date, the clear 
produce on the ſale of which the bankrupt 
undertook ſhould amount to that ſum in 
default of which he was to make good 
the deficiency, if living; it was held that 
ſuch ſum could not be ſet off by the de- 


| 
\ Symmons v. Knox, H. 29 Gee. 3. bs 


* 


fendant againſt a demand made by the 
aſſig nees of the bankrupt. Page 435 
6. Mutual credit may be conſtituted though 
the parties do not mean particularly to truſt 
each other; as if a bill of exchange ac- 
cepted by A get into the hands of B, and 
B buy goods of A, there is mutual credit be- 
tween A and B, which may be ſet off by B. 
though 4 did not know when he let Bhave 
the goods that ſuch bill was in his hands, 
Hanley v. Smith, E. 29 Geo. 3. Sci n. 


SETTLEMENT, 
Gee EMANCETATION. Evipance, No. 16, 
17 18. Removal. 


— By APPRENTICESHIP, 


1. An indenture of a pariſh apprentice aſſent- 


ed to by two juſtiees ſeparately is void, and 
gives no ſettlement, R. v. Hamſtall Rid- 
ware, T. 29 Geo. 3. 380 


2. Service under indentures of apprenticeſhip, 


not ſtamped, gives no ſettlement. R. v. 
Edgworth, T. 29 Gee. 3. 353 
3 But where the apprentices covenanted in the 
indentures to provide for himſelf meat, 
drink, lodging, and phyſic in ſickneſs, 
-during the term, for which benefit to the 
maſter no additional duty was paid under 
the 8 Ann. c. 9. / 45. the indentures were 
nevertheleſs held good, and a ſettlement 
was gained under them; it not appearing 
whether certain weekly payments, which the 
maſter covenanted to make to the appren- 

_ tice during the term, were not an equiva- 
lent. R. v. Walton in Le Dale, H. 30 G. 3. 
515 

4+ Where a maſter, after giving his appren- 
tice leave to get another maſter, recommended 
to him to ga to a particular perſon in the ſame 
buſineſs, and make an agreement with him 
for his own good, which he accordingly 
did, and ſerved his ſecond maſter two 
months before his indentures were given 
up to him by his firſt maſter, ſuch ſervice 
with the ſecond maſter gained a ſettlement. 
K. v. Holy Trinity in the Minories, E. 


30 Geo. 3 605 l 


-5. Mere knowledge of the maſter of the ap- 
prentice ſerving. another perſon, without a 
conſent to the par ticular individual, is not 
ſuſicient. ib, 

- | 


CY 
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By CerTIFICATE, 


I. A certificate perſon cannot be removed 
under8 & 9 JF. 3. c. 20 till he is aua 
chargeable. R. v. St. Hary I eftport. H. 
29 Geo. 3. Page 44 

2. Therefore a probability that one of the cer- 
tificated perſons reſiding together in one 
family will become chargeable (as if a fe- 
male be pregnant with a baſtard) is no 
cauſe for removing them. ib. 

3. Where relief was given to a fon and 

grandſon, living in a ſeparate houſe from 

'* the father, it was held to be no ground to 

remove him and his other chilc-en living 

| with him: but that part of the family only 
which was chargeable was removeable. ib. 

4. A certificate, promiſing to receive the pau- 

pers when regucſled, means only when they 
ſhall be gall requeſted, namely, by two 
juſtices when the paupers become charge- 
able. ; 16, 

5s. If it meant to receive them before they be- 
came chargeable, it would be void under the 
8&gW. 3. c. 30; for a certificate is only 
binding when it is comformable to that 
ſtatute, | ib. 

6. If a perſon, formerly ſettled at A, receive 
a certificate from that pariſh while living 
on his own eſtate at B, the certificate is 
diſcharged by his ſubſequent reſidence on 
his eſtate at B. R. v Ufton. E. 29 Ges. 3. 

251 

7. The pariſh of A. conſiſted of ſeveral ham- 
lets, having ſeparate churchwardens and 
overſeers; and a certificate having been 
granted by ſome of them, deſcribing them- 
ſelves as officersof the parijhat large, evidence 
was admitted to ſhew that they were the 
officers of the hamlet in which the pauper 
was ſettled. R. v. Samborn. E. 30 Ges. 3. 

609 
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By EsTATE. 

1. A huſband may gain a ſettlement by re- 
fiding on an eſtate veſted in truſtees for the 
ſeparate uſe of his wife. R. v. Offhurch. 


H. 29 Geo. 3+ 114 
2. An equitable eſtate will confer a ſettſe- 
ment. 117 


3. A conveyance from a father to his ſon in 
conſideration of natural love and effeftion 
and of 101. is not a purchaſe within the 


| ſtat. 9 Geo. I. c. 7. and a rehdence upon 
. | ic 


Bis i Cat. * 
1 


dr 
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it will give a ſettlement. R. v. Uſten. E. 


29 Ges. 3. Page 251 
4. Purchaſe i in that ſtatute means for a pe- 
cuniary conſideration.“ ib. 


5. Where the conſideration expreſſed in the 
deed of conveyance was 28% under which 
the pauper claimed his ſettlement, parol 
evidence was admitted to prove that 30 l. 
was the real conſideration. R. v. Scam- 
monden. MH. 30 Geo. 3. 474 

6. The mor:gagee of ſeveral houſes, after re- 
covering poſſeſſion in ejectment, permitted 
the mortgagor to inhabit one of them for 4 
particular purpoſe ; the latter gained no ſettle- 
ment by ſuch reſidence z for he was not in 
poſſeſſion as mortgagor. N. v. Cathering- 
ton. T. 30 Geo. 3. 771 


w=—— By HIRING AND SERVICE. 


1. The ſervant, having been hired for and 
ſerved 11 months for 10 guineas, was told 
by his maſter at the expiration of that time 
that “ he might ſtay on an end,” without 

' mentioning the wages, to which the ſer- 
vant aſſented; the ſecond agreement was 
held to be a general hiring, and the party 
ſerving a year under it gained a ſettlement. 
R. v. Macclesfield. H. 29 Geo. 3. 76 

2. A hiring three days after Michaelmas till the 
Michaelmas following in Leap-year, to- 


gether with a ſervice till the day after | 


Michaelmas-day, making 355 days, will 
not give a ſettlement. R. v. Ackley. E. 


29 Geo. 3. 250 


3- If a ſervant be unmarried at the time when 
he is.hired for a year, he gains a ſettlement 
by a vear's ſervice, though he marry before 
the ſervice commences. R, v. Allendale. 
7. 29 3. 382; & K, v. Stannington. 
385 

4. The pauper came to an inn at the requeſt 
of the waiter (who was ill) to help him, 
and continued there boarding and lodging 
for 19 months; and the waiter went away 
in 13 months; after which the pauper 
continued to ſerve in the ſame manner 


that he had done before, without making 


any agreement at all with the maſter, tho” 

the maſter knew of his being in the ſervice 

the ſecond day: It was held that he did 

not gain a ſettlement by ſuch ſervice, 

becauſe there was no hiring for a year, 

Either expreſs or implied, He could oply 
3 


| 


| 


be confidered as the ſervant of the aber 


for the laſt ſix months. R. v. St. Mat- 


thew Ipfewich. M. 30 Geo. 3. Page 449 
5. A ſervant, who was ill-treated and turned 
out of doors by his maſter three days be- 
fore the end of the year, and who refuſed 
(on his maſter's requeſt the next day) to 
return into the ſervice, did not gain a ſet- 
tlement by his ſervice, though his maſter 
paid him his wages for the whole year. R. 
v. Grantham. T. 30 Geo. 3. 754 


By OFF4ce. 
1. If a churchyard lie in two pariſhes, the 


ſexton may gain a ſettlement in the one in 


which he reſides, although no part of the 
church lie within that pariſh. - X. v. 


Liverpool. H. 29 Geo. 3. 148 
— By Rare. f 


1. Whether the landlord or tenant be rated 


to the land-tax, (both names being in the 
rate,) is a queſtion of fact to be found by 
the juſtices at ſeſſions; and if they ſtate 
it as a fact, this Court is precluded from 


conſidering whether they have drawn 2 


right concluſion, tho' they ſtate all the other 
circumſtances of the caſe. R. v. Foilftone. 


M. 30 Gee. 3. 505 


2. The pauper being duly rated and having 
abſconded, his landlord deſired the collec- 
tors to levy a diſtreſs on his goods, leſt 
he (the landlord) ſhould lofe the meney; in 
conſequence of which they went to the 
houſe where the pauper's daughter ſaid a 
friend of her father would aſſiſt them; 
they then went to this friend, who gave a 
guinea to the colledtors, who thereout re- 
ceived the tax; this was held payment of 
the rate by the pauper. R. v. Bridge- 
water. H. 30 Geo. 3. 550 


By TAKING A TENRM ENT. 


I. Renting a dairy will give a ſettlement.. R. 
v. Piddletrenthide. T. 30 Geo, 3. 772 
2. So will a rabbit warren, though the party 
taking it have no intereſt in the ſoil, except 
that of entering upon the warren to kill 
rabbits, ib. 


SHERIFF, 
| See PRAcricz, No. 12. | 
1. Whether the ſheriff, who ſells a term in 
poſſeſſion of the debtor under a ff, fa, may 
not 


7 
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not put the vendee in poſſeſſion. Qu? | 


Taylor v. Cole. E. 29 Geo. 3. Page 295. 298 
2. Where a tenant is in poſſeſſion and the 
execution is againſt the landlord, whoſe 
term is to be ſold, the ſheriff cannot turn 
the tenant out of poſſeſſion. Semb, 298 


SHIP. 
Sce LicnTt-novuse Duties. 


2. An abſolute bill of ſale of a ſhip then at za 
is void by 26 Geo. 3. c. 60. . 17. unleſs 
the certificate of the regiſtry be recited 
therein. Rolleflon v. Hibbert. MH. 30 
Ges. 3. 406 


2. Although the vendee give at the ſame | 
time an undertaking to reſtore the ſhip on 


a future day on paymentof a certain ſum 
advanced by him on the credit of this ſe- 
curity. , ib. 
3. And, though the vendee had alſo the grand 


bill of ſale, and had taken poſſeſſion of the 


ſhip immediately on her arrival, it was held 
that he could not retain the ſhip, as having 
a lien on her, againſt the aſſignees of the 
vendor, who became a bankrupt after this 
transfer of the ſhip. ib. 


SMUGGLING. 


See INSURANCE, No. 1. 2. 


1. An action cannot be maintained by ſeveral 
partners for goods fold by one of them 


living in Guernſey, and packed by him in a 
particular manner for the purpoſe of ſmug- 
gling; though the other partners, who re- 
ſided in England, knew nothing of the ſale; 
for it is a contract by ſubjects of this coun- 
try made in contravention of the laws: 


and this caſe muſt be conſidered in the | 


ſame light as if all the partners reſided in 
England. Biggs and Others v. Lawrence. 
A. 30 Geo. 3. 454 


| SOLDIERS. 
Se REMOvAL, No. 1. 


SOLVIT ad Diem. 
See AGREEMENT, No. 3. 


SPIRITUAL COURT. 
Sce PROHIBITION, No. 1. 2. 


Vor. III. 


SPIRITUOUS LIQU ORS. 
See Licensss. 


STAMPS. 


<6 WP broker, when he bought goods for his 


principal, agreed for + per cent. to indem- 
nify him from any loſs on the re- ſale; it 


writing need not be ſtamped, under the 
23 Geo. 3. c. 58; it being a contra re- 
lating to the ſale of goods, which by the 4th 
ſection of that ſtatute is exempted. Curry 
v. Edenſor. H. 30 Geo. 3. Page 524 


STIPENDIARY CURATE. 
See MANDAMUs, No. 3. 4. 5. 


S TOCE-JOBBING. 
See ASSUMPSIT, No. 4. 5. 6. 


STATUTES CITED: OR COMMENTED UPON, 
See Limitations, Statute of 


; Henxy III. 
20. c. 4+ (St. of Merton). Waſte. 445 
EDWARD I. 


6. c. 1. (Stat. of Gloucefter) Coſts. 452 
13. c. 46. (W/iftminfler 2) Waſte. 446 


Henry VI. 

8. c. 10. Outlawry. 501 

8. c. 12. /. 2. Amendment. 350 
23. c. 10. Fees, 417 

Hexxy VIII. 

6. c. 4. Outlawry. 501 
33. & 1. Falſe tokens. 99 
32. c. 34. Grantees. Reverſions. 323 

| ELIZABETH. 

8. c. 1. /. 2. Cdſts. SIT 
18. c. 3. Appeal. Seſſions. Baltardy. 496 
18. c. 5. Penal Action. 362 
31. c. 4. Outlawry, 501 
43+ c. 2. / 6. Overſeers. | 38 

J. 5+ Pariſh apprentices, 10. 380 
— c. 6. Coſts, | 37 


10 C 


was held that this agreement if reduced to 


„„ 
1 1 4 — 
* = 4 $ 


— N — — —— — 
. 


James, I. 


21. c. 4. / 2. Penal aQtion, Page 362 
— . 16. Limitations, 172, 3 
mw Ho 19. Bankrupts. 318. 618 


- Crarres II. 
13. & 14. c. 12./. 2. Appeal. Seſſions. 496 
$04 
Diviſion of pariſhes. 746 


17. c. 7. þo 3+ Replevin. 350 
22. & 23. c. 9. Coſts. a 138 


WILLIAM AND MAR. 


4+ & 5. c. 22. Outlawry. - +8 

5. c. 11+ / 2. 3. Coſts. Attachment. 512 

8 & 9 c. 30. Certificates, 44 
ANNE. 

7. c. 12. Ambaſſadors. Servants. 80 


8. c. 9. / 45+ Indentures. Stamps. 515 


GeorGce I. 


9. c. 7. ſ. 4+ Poor. Majority. 592. 637 
—— /. 8. Appeal to Seſſions. 150, 504 


— 7 5. Purchaſe. 251 
— . 29. Feme Covert. * 162 
11 c. 4. J. 2. Corporation. 352 
Georce II. 
2. c. 22. Set. off. . -68 
2. c. 24. Bribery, F 
5· c. 30. Set-off. 507 
7. c. 8. Stock jobbing. 418 
8. c. 24. Set-off. Bond. | '65 
9. c. 38. Bribery, 6 
12. c. 36. Copy- right. 509 


14. c. 17. Judgment of nonſuit. 1, 661 


19. c. 37. Re-aſſurance. 266 
22. c. 44. Soldiers exerciſing trades, 135 
23+ c. 27. Weſtminſter Juriſdiction. 4.52 


— c. 33. Middleſex Juriſdiction. ib. 
26. c. 28. Licenſes. 560 
30. c. 24. Falſe pretences. 98 
32. c. 28. F ces. 417 
GeoRGe III. 
5+ c. 46. Licenſes. | 560 
13. c. 68, .. 5. Penalty. : 448 | 


| 
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14. c. 48. Wagers. Inſurance Page 693 
— . 78. / 41. Party-wall. 458 
— . 79. Intereſt, Colonies. 425 
16. c. 5. America. 477 
17. c. 26. / 2. Annuity act. 298, 554 
—.c. 106. Appeal. .- a6 
19. c. 67. Prize. 340. 344 
20. c. 36. Apprentices. 523 
| 23. c. 58. Agreements. Stamps. 524 
— . 70. Notice. Computation. 623 


24. c. 6. Soldiers exerciſing trades. 134 
25. c. 27. Apprentices. 523 


c. 51. Poſt-horſe act. 69. 72. 519. 632. 


637 
26. c. 60. f 17. Regiſtry of ſhips. 406 
— c. 107. C 131. Militia Men exerciſing 


trades 134 
27. c. 26. Poſt - horſe act. 632. 637 
28. c. 38. Wool. Trial. 611 

SUNDAY. 


Ser PRACTICE, No. 42. 


SUPERSEDEAS. 
Ser PRACTICE, No. 25. 


T. 


TAXES. 
See PosT-HorsE Act. PREROGATIVE. 
RATE. No. 5. 


TEWANT: 
See LANDLORD and TExANT. 


TENDER. 


1. A tender of bank notes is good, unleſs 
ſpecially objected to on that account at the 
time. Wright v. Reed, H. 30 Geo. 3. 

: 534 

2. If A. B. and C. have a joint demand, and C. 
has a ſeparate demand on D., and D. of- 
fer A to pay him both the debts, which 
A. refuſes without objecting to the form of 
the tender, on account of his being-entitled 
only to the joint demand, D. may plead 
this tender in bar of an action on the joint 
demand, and ſhould ſtate it as a tender to 
A. B. and C. Douglos v. Patrick. T. 
30 Geo. 3. 683 


TIME. 


1. Where computation of time is to be made 


from an act done, the day on which the 
ä ; act 
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act is done is to be included in the reckon- 
ing. Caſtle v. Burditt. E. 30 Ges. 3. 
Page 623 

2. Therefore, when the law requires that a 
mouth's notice of an action be given, the 
month begins with the day on which th 
notice is ſerved, ib. 


7 1 N. 
Cee RATE. No, 2. 


TIT HES. 
See RaTE, No. r. 


TOWING. 
See RIVIRS. 


TOWNSHIP. 
See PARISH. 


TRANSITTV. 
Fer Cons1GNoOR. 


TRESPASS, 
See PLEADING, No: 2. 5. 6. 10. 11. 12, 13. 


1, A perſon may juſtify hunting foxes over 
the grounds of another, becauſe they are 
noiſome animals. Nichelas v. Badger. 37 
& 38 Eliz. C. B. n. a. 259 


TRIAL. 


1. When a plaintiff has carried a record down 
for trial once, the Court will not give 
judgment as in caſe of a nonſuit for not 
carrying it down a ſecond time, even tho” 
it be made a remanet the firſt time. Meu- 
burn v. Langley. H. 29 Geo. 3. I 
2. The meaning of the 74th ſection of 28 G. 
3. c. 38. / 31. (relative to exporting wool) 
which enacts that any information upon it 
ſhall be tried by a jury, to be ſummoned out 
of another county than that where the fact 
was committed, is that the trial ſhall be had 
in another county : and under the 31ſt ſect, 
the court out of which the record iſſues is 
to give judgment; and not the court of 
Ni Prius, where it is tried. Dyer v. 
Hainſworth. E. 30 Geo, 3. 611 
3. Where ſhort notice of trial is to be ac- 
cepted in country cauſes, ſuch notice ſhall 

be given at leaſt four days before the com- 
miſſion day, one day excluſive, and the 


| other incluſive, Reg. Gen. E. 30 G. 3. 
Page 660 


TRINITY HOUSE. 
See LioRr-Housk Durixs. 


a * 


TROVER. 


See BanKRUPT, No. 1. ConsiGnoR. 


SHIP, No. 3. 


* 
VARIANCE. 


a See PLEADING, No. 25. 


. Corrupt agreement ſor the forbear- 
ance of money till one or the other of 

two days, at the option of the borrower, 
muſt be pleaded according to the fat in the 
alternative; and if it be ſtated as an abſo- 
lute forbearance till one of thoſe days, the 
evidence will not ſupport the plea. Tate v. 
Wellings. H. 30 Gee. 3. 531 
2. Plaintiff covenanted to build two houſes 
for 500 /. by a certain day, and averred in 
an action of covenant for the money, that 
the houſes were built in the time ; evidence 
that the time had been enlarged by parol 
agreement, and the houſes finiſhed within 
the enlarged time, will not ſupport the 
declaration. Littler v. Holland. E. 30 
Geo. 3. | 590 


VENDOR. 


See ConsIGNOR. 


VENUE: 


1. In an action for a libel, the Court will 
change the venue into a county in which it 
was both written and publiſhed. Freeman 
v. Norris. E. 29 Geo. 3. 306 

2. So if written here, and ſent by letter out 
of the kingdom, it may be changed to the 
county where written, Metcalf v. Mark- 
ham. E. 30 Geo. 3. 652 

3. The venue in the margin may aſ½i, but 
cannot hurt the plaintiff. Mellor v. Bar- 
ber, T. 29 Ges. 3. 2387 

4+ Where in debt on bond by an adminiſlra- 
tor the declaration alleged that admĩniſtra- 
tion was granted by the Biſhop of Litchfield 

f and 


f 


——_— . 


PLIES Ig 
- — 


and Coventry, and the venue in the margin 
« was laid in London, but the bond was 
ſtated to be made at Derby, which is within 
the dioceſe, the Court on a general demurrer 
held that to be fufficient, and that the bad 


venue in the margin was cured by the fta- 


tute of jeofails. 7 Page 387 
5. An affidavitto change the venue from 4. 
to B. muſt ſtate that the cauſe of action 


aroſe in B. and not in A, or elſewhere out | 


of B. Allen v. Griffiths, M. 30 Ge. 3. 


| 495 
VERDICT, 

See AMENDMENT, No. 1, 3. 
1. If the jury find a verdict for the plaintiff 
with one penalty, generally, in a penal ac- 
tion, and the plaintiff apply it to one count, 
he cannot afterwards apply.it to another, 
though the former be bad in point of law, 


and though the evidence would have war- 
ranted the verdict on any other count. 


Holloway Q. T. v. Bennet, M. 30 Geo. 3. 


448 
VIDELICET. 
See PLEADING, No. 25. 


1. Where any thing is pleaded under a vie- 
licet, the party is not concluded by it; ſecus, 


where there is. no videlicet, Symmons v. 
Knox, H. 29 Ge. 3.. 68 
U. 
USAGE, 


HERE the words of a charter are 
doubtful, they may be explained 

by uſage. Blankley v. Winflanky, E. 29 G. 3. 
286. 288. 292 

And Gape v. Handley, M. 17 G. 3. 
| 288, n. 


USURY. 
Ste PLEADING, No. 18. 


1. The ſtat. 14 Geo. 3. c. 79, relates ſolely to 
ſecuritieson/andin Ireland and the Colonies. 
And therefore where A. contracted with B. 
for the ſale of an eſtate in the V Indies, 
and it was agreed that part of the purchaſe 


| money thould remain ſecured by the” bond 
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— 


of B. and C, and that bond was afterwards 
cancelled, and another executed in England 
by B and D, reſerving 61. per cent. intereſt 
(in the ſame manner as the former one) 
ſuch contract was held to be uſurious. De- 
war v. Span, M. 30 Geo. 3. Page 475 
2. The loan of money produced by the ſale of 
ſtock, on an agreement that the borrower 
ſhall replace this. ſtock on a certain day, 
or repay the money on a ſubſequent day, 
with ſuch intereſt in the mean time as the 
ſtock itſelf would have produced, is not 
uſurious, tho* the intereſt exceed 5; J. per 
cent., unleſs the tranſaction be colourable, 
and a mere device to obtain more than legal 
intereſt, Tate v. Wellings, H. 30 Geo. 3. 


531 
W. 
WAGER. 
ls AT” that A. had purchafed a wag- 


gon of B, is not void at common 

law, nor prohibited by ſtat, 14 G. 3. 4. 48; 
and an action may be maintained upon 
it. Good v. Elliott, Tr. 30 Ges. 3. 693 
2. In general, a wager is legal, if it be not an 
incitement to a breach of the peace or to 
immorality, or if it do not affect the 
feelings or intereſt of a third perſon, or ex- 
poſe him to ridicule, or libel him, or if it 
be not againſt ſound policy. ib, 


WALES. 
See CERTIORARI. 


WARRANTY. 
See INSURANCE, No. 3. 


WAS T E, 


See Evip8xcs, No. 2, Maxx. 


WEST INDIES. 
See Usuxr, No. 1. 


WESTMINSTER JURISDICTION. 
See JURISDICTION, No. 7, 8. 


1. Whether Weſtminſter be a city within the 
26 Geo. 2. c. 28, relating to the granting 
of licenſes. Bu? R. v. Downs, H. 30 


Geo, 3. 569. 571-2 


4 
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er 
See CopynoLD, No. 11. Dzvisg. Pro- 
ATE. 
1. Or conſtrued and in a ſurrender. Wright 
v. Kemp, M. 30 Geo. 3. 


471 


WITNESS 


x. In general a perſon is a competent witneſs, | 


unleſs he be intereſted in the event of the 
ſuit. Bent v. Baker, in error. H. 29 G. 3. 
Page 27 

And unleſs the verdict can be given in evi- 
dence by him in another ſuit, Bell v. 
Harwood, Tr. 29 Ges. 3. 308 
2. Therefore one underwriter may be a wit- 
neſs for another in an action on a policy 
ſubſcribed by both. 27 
3- And if he has engaged to contribute to the 
defendant's coſts, and has an action de- 
pending againſt himſelf on the ſame policy, 
and has joined as a plaintiff in a bill in equity 
for a diſcovery, he may be made a compe- 
tent witneſs by the defendant's releaſing 


him from any contribution to the coſts in 
er by himſelf 


law or in equity, and by an 


A. or to another perſon; C. is a competent 
witneſs to prove the point in iſſue; for the 
verdict cannot be given in evidence in any 
action which may afterwards be brought 
either by or againſt him. Bell v. Harwood, 
7. 29 Gee. 3. Page 308 
6. But if two perſons are contending for the 
poſſeſſion, Who are to pay rent in different 
rights, there the landlord could not be ad- 
mitted a witneſs to prove the demiſe in the 
ejectment. Per Buller, J. ih. 
7- A witneſs may refreſh his memory by any 
book or paper, if he can afterwards ſwear 
to the fact from his own recollection . but 
if he cannot ſwear to the fact from recol- 
lection any farther than as finding it enter- 
ed in a book or paper, the original book or 
paper muſt be produced. Doe d. Church 
v. Perkins, Tr. 30 Geo. 3- 749 


W O OL. 


2 Jur1sDICTION, No. , 10. 


* 1a n offence within the ſtat. 28 Geo. 3. 
[6 36h to preſs together yarn made 
e 3 and a declaration or information 
is act need not aver that it was in ſuch 


and the defendant to pay the boſts in equity. 7 


and diſmiſs the bill as to them. . 

4+ In ſome caſes even an intereſted perſon i a 
competent witneſs from neceſſity, as where 
the intereſt ariſes after a plaintiff or a de- 
fendant has an intereſt inhis teſtimony, ib. 

5. In covenant for rent upon a leaſe by A. 
to B., the point in iſſue was whether C. 
(whoſe title both admitted) demiſed firſt to 
Vol. III. 


* "Fre as might be reduced to and uſed as wook 
again. Dyer v. Hainfworth, E. 30 Geo. 3. 

| 611 

2. Semb. Such averment is only neceſſary in 
the caſe of a proſecution for © pretended 


« manufattures.” ih 
WORDS. 
Sce Devise, Issug. Or. PuBLic. 
10 D 
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